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ADVERTISEMENT. 


In  a  countiy  which  boasts  of  the  richness  and 
variety  of  its  Periodical  Literature,  where  ahnost 
every  branch  of  science,  and  every  sect  has  its  sub- 
sidiary journal,  it  is  somewhat  singular  that  Juris- 
prudence,- a  science  in  itself  so  interesting,  and  in 
its  application  so  closely  connected  with  the  well- 
being  of  society,  should  be  absolutely  without  any 
rq^ular  organ  of  communication  with  the  public. 
Such,  however,  is  the  case  with  respect  to  England ; 
and,  what  renders  the  circumstance  more  remarkable 
is,  that,  in  other  parts  of  Europe,  even  where  perio- 
dical literature  is  but  in  its  infancy,  works  of  this 
class  do  exist.  France  has  its  **  Themis  on  Blblio- 
theque  du  Jurisconsulte."  In  the  kingdom  of  the 
Netherlands,  two  works  of  a  similar  description 
have  recently  appeared,  one  at  Liege,  the  other  at 
Amsterdam.  In  Germany,  besides  several  minor 
publications  relating  to  the  laws  and  judicial  esta- 
blishments of  individual  states,  there  is  the  cele- 
brated *'  Zeitsdirift,  of  Savigny ; "  and  there  is  also 
a  new  work,  entitled  "  Annals  of  German  Juris- 
prudence,** conducted  by  Schunck. 
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It  is  proposed,  therefore,  to  take  up  the  ground 
hitherto  unoccupied  in  the  periodical  literature  of 
England ;  and  many  circumstances  concur  to  render 
the  present  moment  the  most  favourable  for  such  an 
undertaking.  The  legislature  has  turned  its  atten- 
tion to  the  defective  state  of  our  code,  and  the 
anomalies  of  our  judicial  system  :  and  various  mea- 
sures of  reform  are  in  contemplation,  which,  to  be 
efficient,  must  be  maturely  weighed,  frequently  dis- 
cussed, and  subjected  to  the  test  of  a  minute  and 
searching  criticism.  The  public  mind  is  anxious^ ' 
directed  to  the  subject,  and  information  is  sought 
with  avidity.  A  spirit,  also,  of  rational  inquiry 
seems  to  pervade  the  practitioners  of  the  law  :  there 
is  an  evident  disposition  amongst  them  to  extend 
their  views  beyond  the  narrow  technicalities  of  the 
profession,  and  to  shake  off  the  reproach  cast  upon 
them  by  a  distinguished  writer,  "  that  law  is 
studied  in  England  rather  as  an  art  than  a  science." 

The  projected  work  will  embrace  the  science  of 
jurisprudence  in  its  widest  extent.  To  Investigate 
and  explain  the  true  principles  of  legislation,  and  to 
apply  the  philosophy  of  law,  will  constitute  a  main 
feature  in  jts  plan.  The  history  and  antiquities  of 
the  law,  the  legal  institutions  of  other  nations  and 
other  times,  will  also  demand  its  attention.  The 
Roman  law,  so  long  depreciated  in  England,  will 
not  be  overlooked.  The  decisions  and  practice  of 
our  courts,  and  the  general  administration  of  justice 
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throughout  the  empire,  will  meet  with  the  consi- 
deration to  which,  from  their  vast  importance,  they 
are  entitled.  The  acts  of  the  legislature  will  be 
vigilantly  watched,  and  their  substance,  structure, 
and  operation  examined.  Above  all,  the  proposed 
alterations  in  our  code,  and  the  reforms  of  our  judi- 
cial institutions,  will  be  noted  in  their  progress, 
their  tendencies  developed,  their  imperfections  dis- 
played, and  such  suggestions  offered  as  may  serve 
to  promote  the  effectual  attainment  of  their  object. 

All  English  works  of  character  upon  the  subjects 
above  enumerated  will  be  noticed  in  the  "  Jubist.'* 
Nor  will  it  confine  its  labours  to  English  literature 
alone.  Out  of  the  immense  and  continually  in- 
creasing mass  of  foreign  productions  on  law,  those 
wlU  be  selected  which  possess  sufficient  interest, 
either  as  treating  upon  points  which  bear  any  affi- 
nity to  the  dispositions  of  our  own  legal  system, 
or  as  indicative  of  the  actual  state  of  jurisprudence 
in  other  countries. 

With  regard  to  such  English  publications  as  are 
strictly  of  a  professional  nature,  it  would  be  equally 
beside  the  purpose,  and  beyond  the  limits  of  the 
work  to  review  them  all.  Those  alone  will  be 
noticed  which  are  calculated  to  advance  the  science. 

Each  Number  will  contain  a  narrative  of  do- 
mestic and  foreign  transactions  connected  with  the 
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main  subject,  accompanied  by  those  incidental  com- 
ments which  the  occasion  may  suggest.  -There 
will  also  be  a  space  allowed  for  short  critical  notices 
of  points  which,  however  important  in  themselves, 
can  neither  require  nor  admit  of  the  amplification 
of  an  essay. 

Such  is  the  general  outline  of  the  "  Jurist.'*  In 
its  arrangement,  it  has  not  been  deemed  advisable 
to  fetter  its  operations  by  any  methodical  classifi- 
cation of  matter,  according  to  the  plan  of  some 
foreign  journals  of  the  same  description.  In  the 
immediate  selection  of  its  subjects  out  of  so  wide  a 
field,  it  must  necessarily  be  guided,  in  a  great 
degree,  by  a  regard  to  the  feelings  and  temper  of 
the  times,  and  the  current  of  passing  events ;  in- 
asmuch as,  ceasing  to  interest^  it  would  cease  also 
to  be  useful. 
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II  y  a  plus  de  mille  ans  que  les  femmes  sont  en  nossession 
de  se  bruler.  Qui  de  nous  osera  changer  une  loi  que  le  terns  a 
consacr^  ?  ^  So  argued  the  eastern  merchant  in  defence  ci  the 
time-honoured  ordinance  which  devoted  widows  to  the  flames ; — 
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and  this  is  a  species  of  logic'  which  has  always  enjoyed  espedal 
favor  with  the  advocates  of  the  existing  state  of  the  law  in  JSng- 
land.  **  The  watchful  foresight  of  our  ancestors,^ — *'  the  vener- 
able &bric  of  our  laws,^^-'^  the  accumulated  wisdom  of  affes  :^ 
these  are  a  few  of  the  captivatinff  forms  of  speech  under  whidi  we 
have  been  taught  to  reverence  tne  grand  doctrine,  that  our  legal 
system  is  of  an  awful  and  inviokble  antiquity,  and  that  to  touch 
it  would  be  profanation.  In  vain  was  it  for  years  urged,  that 
the  perfection  of  laws  consists  in  theit  being  accommodated  to 
the 'actual  habits  and  wants  of  a  nation, — ^to  the  rank  which  it 
holds  in  the  scale  of  civilization, — ^to  its  political  and  moral 
state; — and  that,  however  well  adapted  a  code  may  be  to  the 
infancy  of  society,  the  time  must  arrive  when  its  provisions  will 
become  either  nugatory  or  mischievous.  In  vain  was  it  repre- 
sented, that  at  the  period  when  Justinian  undertook  to  re-mould 
the.  laws  of  Rome,  they  possessed  all  the  dignity  that  age  could 
confer  upon  them ;  and  that  the  Roman  Emperor,  far  from 
regarding  this  circumstance  as  constituting  a  claim  to  his  for- 
bearance, has  made  it  his  boast  that  he  renovated  laws  which 
were  bowed  down  with  the  weight  of  years  (leges  antiquas  jam 
senio  prs^ravatas).  The  argument  or  antiquity  maintained  its 
ground  against  common  sense  and  even  against  authority ;  and  as 
each  succeeding  year  necessarily  added  to  its  cogency,  it  pre- 
sented obstacles  to  improvement  the  more  formidable,  because  it 
was  a  species  of  superstition  that  set  all  the  powers,  cf  reasoning 
at  defiance.  From  this  dough  of  despond  we  have  been  at 
length  extricated  hv  the  declaration  of  a  Minister  of  the  Crown, 
that  the  Criminal  Law,  at  once  the  most  important  and  defective 
branch  of  our  code,  requires  immediate  revision. 

Few  speeches  delivered  in  parliament  ^ave  excited  a  warmer 
interest  in  the  public  mind,  or  obtained  a  lanrer  share  of  unquali- 
fied applause,  than  Mr.  PeeFs  speech  upon  the  introduction  of  his 
Larceny  3ill.  In  subs^nce  as  well  as  tone  it  was  excellent  No 
false  homage  to  national  vanity  or  national  prejudice;  none  of  the 
vulgar  topics  of  popular  oratory;  but  a  simple  detail  of  the  groundsof 
the  proposed  measures,  with  litde  more  embellishment  than  what 
was  derived  from  an  orderly  arrangement  of  matter,  and  perspicuity 
of  lanj;ua^.  Instead  of  nattering  the  self-esteem  of  the  assembly 
to  which  It  was  addressed,  it  conveyed  truths  which,  if  rightiy 
felt,  must  have  been  in  the  utmost  degree  humiliating.  '<  (H*  all 
the  subjects,^  said  the  Right  Hon.  Secretary,  ^'  which  fall  within 
the  ranse  of  our  deliberations,  none  perhaps  has  been  more*  n^- 
lected  tnan  the  Criminal  Law.****  And  it  is  this  candid  and  un- 
sparing avowal,  accompanied  by  the  acknowledgment^that  repara- 
tion is  due  to  the  community  for  past  neglect,  which  constitutes 
the  chief  value  of  the  speech  in  question.     In  legislation,  as  well 
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as  mondfl,  the  first  step  towards  amendment  is  a  consciousness  of 
former  errors. 

It  is  not  our  intention  to  investigate  narrowly  the  causes  which 
have  operated  so  beneficial  a  change  in  the  sentiments  of  the 
legislature.  We  shall  abstain  also  from  inquiring  how  it  happens, 
that  it  should  fall  to  Mr.  PeeFs  lot  to  execute  what  Lord  JSaoon 
projected.  Mr.  Horace  Twiss  is  of  opinion  that  the  revision  of  the 
law  has  '*  waited  chiefly  for  a  season  of  such  tranquillity  and  pros- 
perity as  the  present ;  but,  perhaps,  it  might  be  possible 
to  discover  in  the  history  of  the  last  two  centuries  a  period  of  equal 
tranquillity  and  prosperity.  The  truth  seems  to  be,  that  Mr. 
Peel  nas  in  the  present  instance  merely  yielded  to  the  impulse  of 
public  opinion,  which  never  was  more  strongly  expressed  ^jppn 
any  subject  than  upon  the  necessity  of  a  reform  in  the  laws.  The 
genius  of  Lord  Bacon  outstripped  the  age  in  which  he  lived.  He 
was  bom  to  instruct  a  nation;  Mr.  Peel  has  the  inferior  merit  of 
deriving  his  instruction  from  the  nation ;  but  no  sounder  or  more 
salutaiy  principle  of  action  in  a  minister  can  well  be  conceived. 

Be  tne  cause,  however,  what  it  may,  we  are  satisfied  with  the 
assurance  that  a  very  extensive  re-oiganization  of  the  law  is  on  the 
eve  of  its  accomplishment.  A  general  idea  of  the  proposed  work 
may  be  gathered  from  Mr.  PeePs  speech,  althougn  the  charac- 
teristic caution  of  the  Right  Hon.  gentleman  has  prevented  him 
from  disclosing  more  than  was  necessary  for  his  immediate  occa- 
sions. Certain  preparatory  labours  are  also  partially  before  the 
Imblic.  We  shall  watch  with  solicitude,  and  examine  with  scrupu- 
ous  care,  every  step  in  the  progress  of  so  important  an  undertak- 
ing ;  and  even  in  this  early  stage  of  the  proceeding,  it  may  not  be 
imperdnent  to  offer  a  few  observations  upon  the  general  Dearinffs 
of  the  subject,  and  upon  those  publications  connected  with  it, 
which  have  recently  made  their  appearance. 

In  the  prosecution  of  the  intended  reform,  so  much  must 
obviously  aepend  upon  the  character  of  the  agents  employed,  upon 
their  inclination  as  well  as  their  means,  that  it  is  important  to  con- 
sider what  persons  may  be  most  advanta^;eously  entrusted  with 
the  conduct  of  the  work,  so  as  to  insure  its  adequate  fulfilment, 
and  to  secure  the  nation  against  the  illusory  patchwork  of  expe- 
dients. The  appointment  of  a  parliamentary  commission,  a  course 
sanctioned  by  many  precedents,  has  been  recommended  on  the 
present  occasion.  If  the  object  in  view  were  to  collect  a  body  of 
evidence  upon  a  particular  point,  or  to  ascertain  the  feelings  and 
sentiments  of  a  particular  class,  we  might,  perhaps,  be  disp^ed  to 
idace  some  reliance  on  the  labours  either  <»  a  Select  Committee  in 
Parliament,  or  of  a  commission  out  of  doors ;  although  such 
apmrintments  have  but  too  oflen  served  as  a  mere  cloak  to  apathy 
or  nostility.     But  where  th^  deliberation  is  to  extend  over  a  wide 
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and  varied  sur&ce,  where  the  task  requires  an  intensity  and  conti- 
nuity of  exertion,  a  laborious  attention  to  minutiae,  and  the  nicest 
discrimination  in  separating  the  essential  from  the  accidental,  the 
principle  from  the  abuse,  a  ^  multitude  of  counsellors,^  with  the  best 
possible  disposition,  would  be  calculated  rather  to  embarrass  than  to 
facilitate  the  process.  Committees  and  commissions  may  be 
useful  auxiliaries ;  they  may  prepare  the  way  for  ulterior  measures; 
but  it  is  very  rare  that  any  work  of  national  importance  can  be 
committed  to  their  exclusive  management  with  advantage.  Since 
the  year  1796,  several  committees  have  sat  upon  different  branches 
of  the  Law  of  England ;  witnesses  have  been  examined ;  masses  of 
information  collected ;  voluminous  reports  drawn  up,  describing  in 
forcible  language  the  lamentable  and  disgraceful  imperfections  of 
our  code ;  out  all  these  demonstrations,  instead  of  leading  to 
any  comprehensive  plan  of  amendment,  have  terminated  in  certain 
petty  reforms,  useful  perchance  in  themselves,  but  supremely  ridi- 
culous, when  contrasted  with  the  solemn  preparation  wnich  ushered 
them  in.  The  result  has  too  oflen  reminded  us  of  the  words  of  Sir 
Matthew  Hale : — "  Only  to  save  their  credits  upon  such  occasions 
they  meddle  with  some  little  inconsiderable  things,  as  they  set  the 

Srice  upon  turnips  and  carrot  seed ;  but  nothmg  is  dared  to  be 
one  of  use  and  importance.*" 
We  regard  it,  therefore,  as  no  inconsiderable  advantage  gained 
to  the  cause,  that  Mr.  Peel  has  himself  undertaken  the  task  of 
superintending  the  alterations  in  the  law.  He  has  the  benefit  of 
the  suggestions  of  statesmen,  lawyers,  and  philanthropists,  from  the 
days  of  Bacon  downwards.  He  has  also  the  benefit  of  modem 
discussions  on  the  subject,  and  of  those  valuable  results  which 
wisdom  can  draw  from  the  collision  of  opinions.  His  official  situa- 
tion enables  him  to  command  the  services  of  those  who  are  best 
Sialified  to  ^ve  him  every  requisite  information,  and  to  work  out 
e  details  of  the  measure.  It  is  impossible  also  that  we  should 
shut  our  eyes  to  the  fact,  that  as  a  Minister  he  can  effect  flreater 
good  with  fewer  obstacles  than  any  other  person  or  body  of  men. 
This  circumstance  alone  will,  in  a  ffteat  degree,  disarm  cavilling 
opposition,  and  lull  the  terrors  of  the  alarmists.  It  will  give  the 
character  of  prudence  and  discretion  to  propositions,  which, 
unsanctified  by  the  odour  of  office,  would  run  the  risk  of  being 
denounced  as  most  perilous  innovations. 

That  Mr.  Peel  is  not  a  lawyer  appears  to  us  rather  a  matter  of 
congratulation  than  regret.  Witnout  denying  that  there  have 
existed,  and  do  exist,  lawyers  distinguished  for  the  enlargement  of 
their  views,  and  the  liberality  of  their  opinions,  it  is  not  too  much 
to  assert,  that  professional  habits  have  a  natural  tendency  to 
narrow  the  comprehension,  blunt  the  perceptions,  and  give  a 
sinister  bias  to  the  mind  extremely  unfavourable  to  the  progress  of 
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improvement.  The  fonns  and  phraseology  of  business,  modes  of 
practice,  fictions,  &c.  things  unessential  in  themselves,  become 
endeared  to  the  lawyer  by  the  force  of  education,  and  the  charm  of 
custom.  A  thousand  interesting  associations  gather  around  them, 
and  invest  them  with  a  factitious  importance.  The  agreeable 
recollections  of  difficulties  surmounted,  of  knowled^  painfuUy 
acquired,  of  professional  triumphs,  all  serve  to  halfow  a  system 
connected  in  the  lawyer^s  apprehension  with  ever^  idea  oif  present 
emolument  and  future  advancement.  We  question  whether  even 
Sir  Samuel  Romilly,  notwithstanding  the  general  accuracy  of  bis 
mind,  and  his  readv  perception  of  the  defective  state  of  the  criminal 
law,  was  fiilly  sensible  of  the  many  gross  blemishes  and  abuses  that 
disfigured  the  proceedings  of  the  Court  in  which  he  himself  prac- 
lised.  **  By  long  use  and  custom,  men,  espedally  that  are  ajzed, 
and  have  been  long  educated  in  the  profession  ana  practice  of  the 
law,  contract  a  kind  of  superstitious  veneration  of  it  beyond  what 
18  just  and  reasonable.  And  it  happens  to  them,  as  it  doth  to  the 
Romanists  in  point  of  religion,  in  relation  to  ancient  rites  and 
ceremonies  transmitted  to  them  from  their  ancestors,  that  thouffh 
they  become  overburthenBome  by  their  multitude,  or  ridiculous  by 
their  vanity  or  impertinency,  or  antiquated  by  the  alteration  of  the 
ends  and  uses  for  which  they  were  at  first  instituted  or  introduced; 
yet  they  are  zealously  retained,  though  to  the  apparent  detriment 
and  oppression  of  religion  itself.  And  accordingly  it  happens  to 
these  men  in  point  of  laws.*"  These  are  the  words  of  no  experi- 
mental theorist,  no  rash  innovator,  no  contemner  of  established 
maxims ;  they  are  the  words  of  Sir  M.  Hale  himself,  who, 
although  he  could  conscientiously  bum  ancient  dames  for  witch- 
craft, was  not  possessed  of  sufiicient  credulity  to  regard  the  laws 
and  judicial  proceedings  of  his  own  day  as  faultless ;  or  of  sufficient 
insincerity  to  deny  that,  by  the  obstinate  prejudices  of  the  profes- 
sion to  which  he  belonged,  ^^  forms,  and  proceedings,  and  practices, 
were  tenaciously  and  rigorously  maintained,  which  had  become  not 
only  useless  and  impertinent,  but  burthensome  and  inconvenient, 
and  prejudicial  to  tne  common  justice  and  the  common  good  of 
mankind.'" 

In  carrying  the  proposed  improvements  into  efiect,  it  is  clear 
that  the  technical  parts  of  the  work  not  only  may  but  must  of 
necessity  be  entrusted  to  lawyers.  But  this  can  be  attended  with 
no  danger,  so  long  as  the  superintending  management  rests  in 
other  hands.  The  strong  sense  of  Mr.  Peel,  imwarped  by  pro- 
fessional prepossessions,  will  operate  as  a  wholesome  corrective  to 
those  attachments  which  his  subordinate  agents  may  still  cherish 
for  the  uncouth  shape  and  garb  of  ^'  old  father  antick,  the  law  ;'^ 
and  direct  the  powers  of  legal  subtlety  and  legal  learning  to  the 
most  useful  and  legitimate  of  all  objects,  elucidation  and  simpli- 
fication. 
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With   these   preliminary  remarks^   we  ahall  proceed  to  no- 
tice  the   publicationa  enumerated  at  the  head  of  our  artide. 
Mr.  Hammond^s  labours,  connected  as  they  are  with  Mr.  Peel'^s 
plan,  or  rather  forming  a  pai^  of  it,  are  the  first  to  demand  our 
oonoderatioB.    Mr.  Hammond  has  been  long  known  to  the  pro<- 
fession  as  the  author  of  several  practical  treatises  and  works  of 
reference,  indicating  great  patience  and  assiduity,  and  an  exten- 
sive ra'ige  of  legal  reading.     In  1823,  he  published  his  **  Digest 
and  Consolidation  of  the  JLaw  of  Forgety,    being  a  portion  of  a 
new  Criminal  Code,  in  the  formation  of  which  he  wa^  engaged ; 
and  to  this  is  appended  a  ^^  Scheme  of  the  Digest  of  the  Laws 
of  England,^  wnich  we  shall  have  occasion  to  notice  more  parti- 
cularly hereafter.     The  ^  Law  of  Forgery y**  is  introduced  oy  a 
preface  of  no  ordinary  pretension; — ^we  epeak  of  that  part  of 
It  which  we  have  the  good  fortune  to  understand ;  for  tnere  is 
this  peculiarity  of  style  in  most  of  Mr.  Hammond'^s  publications, 
that  the  sentences  are  not  always  intelligible.     In  this  preface, 
the  writer  informs  us  that  **  he  is  now  compelled  distinctly  to 
assert  that,  with  the  exception  of  his  own,  no  plan  for  consoli- 
dating the  Statute  Law,  or  any  thing  approachmg  to  one,  has 
ever  been  proposed,  neUher  by  Lord  Chancellor  Baoouj  Sir 
Francis  Bacon^  nor  by  any  other  person.'"    To  which  he  adds, 
that  ^^  to  unfold  to  a  greater  extent  that  prospect  which  another 
has  opened  up,  is  a  very  easy  task.^    What  it  was  that  compelled 
the  writer  to  make  the  above  bold  assertion,  and  thus  inhumanly 
triumph  over  Lord  Chancellor  Bacon,  and  Sir  Francis  Bacon  to 
bootf  IS  more  than  we  can  conjecture.     There  are  persons,  how- 
ever, who  may  imagine  that  Sir  Francis  Bacon  himself  *  opened 
up  **  (we  Use  Mr.  Hammond^s  expression)  the  srand  principle  of 
consolidation  in  his  fourth  proposition,  for  ^*  me  reforming  and 
rc-compiling  of  the  Statute  Law;^  in  which  he  recommended  the 
**  reducing  of  concurrent  statutes,  heaped  one  upon. another,  to 
one  clear  and  uniform  law.'"    And  it  is  not  improbable  that  Lord 
Chancellor  Bacon  may  have  coincided  with  Sir  Francis  Bacon. 
As  to  the  task  of  executing  such  a  project,  we  confess  that  it 
must  be  laborious  in  the  extreme,  and  require  great  nicety  and 
precision  ;  but  there  is  nothing  in  it  which  a  digester  of  the 
Term  Reports  might  not  with  due  diligence  compass.     We  must 
be  understood  to  speak  here  merely  of  consolidation ; — ^the  pro<- 
vince  of  amending  aemands  more  exalted  powers. 

Mr.  Hammond  8  *  Law  of  Forgery'*  reminds  us  of  the  French- 
man'^s  economical  treatment,  of  a  leg  of  mutton,  as  described  by 
Prior: — *  Dimanche,  une  eclanehc; — ^lundi,  IV. mU  ct  salade;— 
mardi;  ^^aime  la  grillade; — mercrodi,  hachec  ; — ;/  luil,  bonne  pour 
la  capiliotade,'*  &c.  The  only  difference  is*  li .  i  vlicrcas  the  leg 
of  mutton  may  be  supposed  to  have  gradually  tiwiudlcd  in  size  in 
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the  course  of  its  tmnsmignitions ;  the  '  Law  of  Forgery,*  on 
the  contraxy,  has  become  more  bulky  in  each  successive  change. 
First,  it  appeared  in  a  simple  octavo  form,  published  by  Butter- 
worth,  witn  the  trimmings-  of  ^  Preface,^  and  ^  Scheme/  The 
next  shape  which  it  assumed  was  that  of  a  Parliamentary  Report 
In  18S»  a  Select  Committee  of  the  House  of  Commons  was 
appointed  to  consider  the  expediency  of  consolidating  and 
amendu^  the  Criminal  Law  of  England.  The  Report  of  the 
Conmiittee  is  ii|  the  follblring  words : — 

''  Your  Committee  havinff  called  before  them  Anthony  Hammond^  Esq*! 
of  the  Inner  Temple^  he  suomitted  to  them  the  Papers  marked  Nos.  1^  2, 
S,  4»  which  form  the  Appendix  to  thb  Report ;  and  having  maturely  con- 
sidered the  same^  your  Committee  came  to  the  following  Resolutions : 

"  Resolvxp^  1. — That  it  is  the  opinion  of  this  Committee,  that  it  is  expe- 
dient that  the  Statutes  relatuif  to  the  Criminal  Law  should  be  conso- 
lidated under  their  several  heads. 

"  RxsoLvxD,  8. — ^That  the  Chairman  be  directed  to  more  for  leave  to  brinff 
in  BiUsj  pursuant  to  the  above  Resolution,  consolidating  the  Criminal 
Law,  witnout  any  amendment  or  alteration. 

'^  RssoLvxi),  3. — That  it  is  expedient  that  certiun  omissions  and  anomalies 
in  the  present  state  of  the  Criminal  Law  be  brought  under  the  consi- 
deration of  the  House,  with  a  view  to  remedy  the  same  by  legislative 
provisions. 

''  Rbsolvxd,  4w — ^That  the  Chairman  be  directed  to  move  for  leave  to  bring 
in  Bills,  supplying  such  omissions,  and  remedying  the  existing  anomalies ; 
such  amenomg  Bills  to  be  whoUy  distinct  from  tne  Consolidating  Bills. 
**  April  «,  1884." 

This  is  the  entire  body  of  the  Report  Then  comes  the  Ap- 
pendix, consbting  of  Mr.  Hammond'*s  *  Law  of  Forgery,^  which 
fills  360  folio  pages.  Thb  work  is  distinguished  from  the  former, 
by  the  circumstance  that  its  matter  is  somewhat  differently 
arranged ; — that  it  contains  all  the  author^s  learning  upon  the  sub- 
ject, m  the  shape  of  notes ; — that  it  also  contains  the  *'  Drafl  of 
a  Bin  to  consolidate,  amend,  and  declare  the  Law  of  Forgery  ;'*^ 
and  the  process  of  consolidation,  of  which  the  author  is  marvel- 
lously proud.  Prefixed  to  it  there  are  certain  introductory  obser- 
vations, displaying  some  of  Mr.  Hammond^s  views  on  the  Prin- 
ciples of  CtmiinalXaw,  which  we  shall  examine  at  the  same  time 
that  we  examine  his  *  Scheme.'* 

The  next  transformation  which  the  ^  Law  of  Forgery^  under- 
goe&  is  still  more  imposing.  In  1826  it  issues  from  the  Govem- 
lanmt  Press,  decorated  with  all  the  embellishments  which  type  and 
^ftaPer  oa%^  confer,  and  stamped  with  the  seal  of  the  ^  demigod 
authority.. '^  Copies  are  distributed  to  all  the  great  public  bodies 
and  libraries ;  and  it  is  in  short  to  be  considered  as  forming  part 
of  an  important  national  work.  To  explain  this  we  must  have  re- 
course'io  Mr.  Hammond's  '  Leittr  to  the  Members  of  the  differ- 
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ent  Circuits.'  The  V  Letter'  (we  should  rather  sav  the  <  billet') 
commences,  in  the  following  civil  strain : — ^<  Mr.  Anthony  Ham- 
mond presents  his  compliments  to  the  members  of  the  difierent 
circuits,  and  begs  to  communicate  as  follows:''  He  then  announces, 
that  ^^  There  has  been  printing  at  the  government  press,  by 
Mr.  Peel's  directions,  a  series  of  documents  styled  the  Criminal 
Code.  This  Code  contains — ^1.  A  Digest  of  the  Judicial  De- 
cisions ;  2.  A  Consolidation  and  Condensation  of  the  Enactments; 
3.  The  Opinions  of  the  Text  Writers ;  4.  The  Law  of  Scotland 
and  of  France ;  5.  Sug^stions  for  the  Amendment  of  each  parti- 
cular Title  of  the  Crimmal  Law ;  6.  A  paper  ascertaining  those 
■general  principles  that  should  govern  in  the  formation  of  a  Code  of 
Criminal  Jurisprudence,  and  ascertainine  by  comparison  in  what 
particulars  the  English  system,  first  in  the  abstract,  and  then  in 
relation  to  existing  institutions,  is  perfect  or  imperfect :  7-  ^^'^ 
Code  itself  properly  so  called,  reducing  the  common  or  unwritten 
Law  to  writing,  and  bringing  the  Criminal  Jurisprudence  of  this 
country.  Common  and  Statute,  into  a  single  Law.  The  first  five 
documents  were  prepared  previously  to  the  meeting  of  the  Criminal 
Law  Committee,  and  were  designed  as  the  basis  of  the  intended 
reform ;  that  department  which  it  was  proposed  Mr.  Hammond 
should  fill,  and  which  has  been  continued  to  him  under  the  new 
arrangement."  The  last  sentence  is  a  specimen  of  the  enigmatical 
felicity  of  Mr.  Hammond's  style ; — ^what  may  be  the  department^ 
which  has  been  continued  to  him  under  the  new  arrangement ; — 
whether  it  be  the  *  Basis '  or  the  *  Reform,'  is  not  very  clear. 
But  to  proceed : — Mr.  Hammond  informs  us  that  the  Code  is  to 
consist  of  four  grand  divisions : — '  Offences  against  Property  T — 
*  Procedure ;' — *  Offences  against  the  Person ;' — and  '  Ofienoes 
gainst  the  State.'  He  adds  ; — ^^  From  the  exertions  which  the 
King's  printers  have  made,*  and  from  the  state  of  the  copy,  it  will 
not  be  long  before  the  whole  is  in  print.  After  this  /  ho^  to  be 
permitted  with  certain  assistances  to  proceed  with  the  Civil  Law 
in  the  same  way^  {a) 


(a)  That  Mr.  Hammoiid'8  hopes 
arc  ukely  to  be  frustrated^  aiid  that 
he  has  already  strangely  miscon- 
ceived the  extent  of  his  instructions^ 
may  be  inferred  from  the  following 
letter  addressed  to  him  from  the 
Home  office. 

(COPY.) 

"  WhitehaU,  Jan.  9. 
*^  Mr.  Peel  considers  that  it  would 
be  for  the  convenience  of  Mr.  Ham- 
mond and  himself^  that  Mr.  Ham- 


mond should  distinctly  understand 
the  nature  and  extent  of  the  autho* 
rity  which  he  has  from  Mr.  Peel^  to 
proceed  in  the  Consolidation  of  a  cer- 
tain branch  of  the  Statute  Law  of 
Kngland. 

''  Some  time  after  Mr.  Peel  had 
undertaken,  with  the  assistance  of 
Mr.  Hobhouse  and  Mr.  Gregson,  to 
consolidate  the  laws  relating  to  the 
trial  and  punishment  of  criminal  of- 
fences, he  learnt  that  Mr.  Hammond 
was  tmploycd,  under  the  direction 
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He  then  states  that  the  particular  arrangement  of  the  code  has 
been  adopted  with  a  view :  Ist.  *^  To  suggest  more  readily  and 
more  distmctly  to  the  mind  eight  several  questionsy^  (not  one  of 
which  is,  as  far  as  we  can  see,  suggested  by  the  arrangement). 
2d.  *^  To  render  it  useful  to  those  engaged  in  the  administration  of 
justice,  by  giving  a  view  of  the  whole  <Kx;trine  of  the  law,  and  by 
rendering  any  reference  to  the  statutes^  reports j  or  atUhoritcUive 
writers  unnecessary^  since  they  mil  aU  be  found  in  this  code."" 
3d.  **  To  fiimish  a  document,  in  which  the  whole  body  of  the  lawj 


ofa  Committee  of  the  House  of  Ck>m-  Statute  Book  relating  to  criminal 

mons,  in  preparing  drafts  of  bills,  con-  offences. 

solidating  the  law  relating  to  forgery,  *'  Mr.  Hammond  has  sent  to  Mr. 

and  some  other  crimes.  Peel  the  result  of  his  labours  with 

"  Though  Mr.  Peel  had,  previous-  respect  to  the  laws  relating  to  for- 
ly  to  the  appointment  of  this  Com-  geiry,  to  coining,  and  to  offences 
mittee,  undertaken  a  similar  work,  against  property, 
which  he  proposed  to  carry  on  gra-  ''  The  only  material  heads  that  re- 
dually,  and  with  that  mature  deli  be-  main  are  the  laws  relating  to  offences 
ration  which  is  essential  to  its  sue-  against  the  person,  and  Uie  laws  re- 
cess, he  was  unwilling  to  interfere  lating  to  the  preservation  and  de- 
with  the  performance  of  the  duty  struction  of  game, 
assigned  by  the  Committee  to  Mr.  "  As  to  the  latter,  Mr.  Peel  has  to 
Hammond,  and  was  ready,  so  far  as  observe,  that  as  the  subject  is  to  be 
his  intentions  corresponded  with  those  brought  before  Parliament  in  the 
of  the  Committee,  to  stand  in  the  present  Session, by  Lord  Whanicliffe, 
same  relation  to  Mr.  Hammond  in  Mr.  Hammond's  labours  upon  it  will 
which  the  Committee  stood.  probably  be  thrown  away,   unless 

*'  Mr.  Peel  contemplated,  if  time  they  are  completed  before  his  Lord- 

and  opportunity  were  permitted  to  ship's  motion, 

htm,  the  ultimate  consolidation  of  the  "Mr.  Peel  does  not  feel  himself 

whole  of  the  Statute  Law  relating  to  enabled  to  give  Mr.  Hammond  an> 

crime.  authority  respecting  the  reduction  of 

"From  the  1st  Resolution  of  the  any  part  of  the  Common  Law  to  writ- 
Select  Committee  on  Criminal  Law,  in?,  or  as  to  the  consolidation  of  any 
he  presumes,  the  object  of  that  Com-  other  portion  of  the  Statute  Law,  than 
mittee  to  have  been  the  same  with  that  which  relates  to  crime, 
his  own.  The  Resolution  is. to  the  "  Anthony  Hammond,  Esq.  Tan- 
foUowing  effect  i-^'  Resolved,  That  field-court.  Inner-temple." 
it  is  the  opinion  of  this  Committee,  Publicity  was  given  to  this  corn- 
that  it  is  expedient  that  the  statutes  munication,  by  atUfiority,  as  it  would 
relating  to  tne  Criminal  Law  should  seem,  in  consequence  of  a  statement 
be  consolidated  under  their  several  having  appeared  in  the  newspapers, 
heads.'  copied   almost   verbatim   from    the 

"  Mr.  Peel  is  perfectly  willing  that  "  Letter  to  the  Members  of  the  dif- 

Mr.  Hammond  should  proceed,  under  ferent  Circuits,'^  but  with  this  im- 

his  authority,  in  completing  what  re-  portant  variance,  that  Mr.  Hammond 

mains  to  be  performed  by  him,  with-  is  represented,  not  "  as  hoping'  to  he 

in  the  li.nits  above  described.  ptrmitted"    but    as    "  inte/ulin^  to 

''Mr.Peel  understands  these  limits  proceed  with  the  Civil  Law  in  the 

to  be,  the  collection  under  one  head  same  way." 
of  the  several  ciistuig  laws  in  the 
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upon  any  give^i  subject y  may  he  founds  whether  the  informatiofi 
be  sought  by  the  hiatorian^  the  antiquarian^  or  the  lawyer.'" 

As  we  have  above  remarked,  we  do  not  think  that  the  arrange- 
ment of  Mr.  Hammond^s  code  suggests  any  one  of  the  ek;ht  f^olcbsn 
questions  which  he  has  mentioned ;  nor  do  we  regard  tne  curcum- 
stance  as  very  material,  inasmuch  as  the  considerations  involved 
in  those  Questions  are  abundantly  obvious  to  any  person  who  has 
ruminatea  for  five  minutes  on  the  subject  of  Cfriminal  Law.  If 
this,  however,  be  a  fidlure,  no  one  can  deny  that  it  is  fully  com- 
pensated, if  the  arranffement  has  succeeded  m  attaining  the  second 
and  third  objects  in  au  their  vast  and  comprehensive  unportancc. 
That  Mr.  Hammond  is  satisfied  that  it  has  so  succeedea,  is  very 
evident;  and  therefore,  in  full  reliance  upon  his  authority,  we  con- 
gratulate all  those  who  are  engaged  in  the  administration  of  justice, 
all  .  lawyers,  historians,  and  antiquarians,  that  they  may  now 
consign  their  ponderous  folios,  their  statutes,  reports,  and  au- 
thoritative writers,  *^  Crok.  Car.,  Crok.  Jac.,  and  Crok.  £lis.^ 
to  the  hucksters  or  the  flames,  and  upon  every  point  of  English 
jurisprudence  refet,  with  perfect  confidence,  to  Mr.  Hammond'*s 
Code,  (fe) 

But  to  resume ; — ^Mr.  Hammond,  in  the  next  place,  proceedii 
to  lay  down  a  principle  for  our  guidance,  with  regard  to  the  much- 
agitated  question  of  innovation,  which  we  shall  give  in  his  own 
lummouslanguagc : 

*'  There  in  no  state  of  things  to  which  objections  may  not  be  raised^  and 
in  which  deficiencies  may  not  be  clearly  and  distinctly  pointed  out ;  but  it 
does  not^  therefore^  follow  that  we  must  set  ourselves  to  reform  it;  be- 
cause, though  it  be  plain  that^  in  one  point  of  view^  a  benefit  will  result^ 
yet,  in  another,  the  reform  may  produce  a  greater  inconvenience.  If  it  be 
too  much  to  assert  that  it  is  only  when  the  effects  which  a  given  innova- 
tion will  produce  can  be  disti'  ctly  predicated,^  or  the  worst  evil  that  can 
happen  can  be  known,  that  the  innovation  is  justifiable ;  it  is  not  too  much 
to  say,  that  where  the  most  fatal  consequences  may  ensue,  against  which 
we  can  receive  no  reasonable  assurance,  it  shoula  never  be  attempted. 
7*he  great  political  bleMsinfr  which  the  ChanceUor  has  been  of  to  this  country, 
Juki  been  his  undeviaiing  adherence  to  this  principle," 

• 

A  principle  so  novel  and  so  sound,  betokening  such  matchless 
sagacity  and  depth  of  thought,  has  seldom  been  propounded  to 
a£uring  readers.  The  concluding  compliment  would  doubtless 
be  more  acceptable  to  the  learned  person,  who  is  the  subject  of. 
it,  if  it  happened  to  be  in  good  grammatical  English. 

(b)  Mr.  Sugden,  in  his  Letter  to  than  any  other  treatise  on  the  same 

Mr.  Humphreys,  third  edition,  ob-  subject  written  by  any  other  intel- 

serving  cursorily  upon  Mr.  Ham-  ligeut    lawyer."      We    very    much 

mond's  Digest  of  the  Criminal  Law,  doubt  whether  Mr.  Hammond  would 

says,  "  which,  of  course,    he  (Mr.  subscribe  to  this  conjecture. 
Hammond)  would  not  rank   higher 
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The  only  yemaining  part  of  the  '<  Letter,^  which  lemiires  no- 
tice, is  the  anBomicemeiit  that  two  private  woiks  win  ultimately 
now  out  6£  the  public  work  thus  undertaken : — ^1.  '*  A  Digest  of 
2be  Laws  of  En^and^    2.  <*  New  Commentaries  on  the  Laws  of 
England.^    Now,  when  the  Common  Law  has  been  digested,  the 
Statute  Law  consolidated,  and  the  whole.  Statute  and  Common, 
combined  in  a  single  law,  aocordinff  to  the  professed  plan  of  Mr. 
Hammond*s  Code,  the  necessity  m  a  private  Digest  of  the  Laws 
is  not  very  apparent ;  nor  is  it  quite  obvious  why  Mr.  Hammond 
should  feel  it  incumbent  upon  him  to  write  coihmentaries  upon 
the  code  which  Mr.  Hammond  has  framed.    But  this  is  one  of  the 
conundrums  to  be  met  with  in  our  author^s  writings,  which  we  shall 
leave  others  to  solve,  and  shall  proceed  to  take  a  short  review  of 
those  parts  tif  the  **  Criminal  Code  ^  which  have,  up  to  this  time, 
made  their  appearance.     **  Offences  against  Property  ^  have  been 
distributed  into  fifteen  different  titles.     Five  only  of  these  have, 
as  yet,  issued  from   the  press; — Burglary — House-breaking — 
Church-robbinff — Coining — and  the  favoured  offspring  of  Mr. 
Hammond^s  lat)our8,  Forgery.     Each  of  these  titles  is  divided 
into  so  many  sections.     *^  The  first  section  is  entitled  the  Intro- 
duction, and  is  chiefly  historical.     The  remaining  sections,  ex- 
cept the  last,  contain  the  digest  of  judicial  decisions,  and  the 
consolidation  of  the  enactments.     Tne  consolidated  enactments 
are  first  expressed  in  the  language  of  the  statutes  themselves,  and 
then  are  condensed.     The  last  section  gives  a  summary  of  the 
law,  as  contained  in  the  preceding  sections,  excepting  tne  first, 
and  suggests  certain  alterations  in  that  law.""    Each  article  is  ac- 
comnamed  by  the  most  complete  Tables  of  Reference — ^Analytical 
Table  of  Contents — ^Table  of  Cases — Tabic  of  Books  and  Opi- 
nions  cited — Table  of  Statutes,  and  a  copious  Index.     It  is  in 
these  more  mechanical  parts  of  the  work,  that  Mr.  Hammond 
appears  to  the  greatest  advantage;   in  which  his  indefatigable 
industry  and  scrupulous  accuracy   are   most  conspicuous.    He- 
missness,  indeed,  can  rarely  be  laid  to  the  charge  of  our  author ; 
and  those  fiftults,  which  it  wiU  be  our  duty  to  point  out  in  the  body 
of  the  work,  are  rather  attributable  to  a  want  of  judgment,  and  a 
fiital  defectiveness  of  style,  than  to  a  want  of  seal. 

The  first  section  of  each  article  is  the  repository  of  Mr.  Ham- 
mond'^s  historical  and  antiquarian  lore.  It  contains  etymologies, 
definitions,  critical  surmises,  and  the  Law  of  France  and  Scot- 
land. Thus  the  introduction  to  ^  Burglary^  displays  in  long  array 
the  many  derivations  of  the  term  to  be  found  m  the  text  books ; 
which  derivations  (with  modesty  be  it  spoken^  convey  about  as 
distinct  an  idea  of  the  nature  and  properties  ot  that  intricate  title 
of  the  law,  as  Cokeys  '  parler  la  mcnt^  or  the  ^  parium  lamentum'* 
of  another  writer  do  of  the  consiitutiou  and  powers  of  parliament.' 
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Mr.  Hammond,  however,  having  maturelY  weighed  these  learned 
etymologies,  adopts  the  following  into  his  text: — *^  The  term 
Burglary  is  compounded  of  the  tioo  German  wordsy  Burgh  a 
house  and  Laron  a  thief  ;^ — the  only  objection  to  which  is,  that, 
as  the  word  Burgh  is  decidedly  German,  the  word  Laron  is  de- 
cidedly not  German.  We  shrewdly  suspect,  that  Sir  Edward  East 
is  the  innocent  cause  of  the  blunder,  in  having  stated  that 
^*'  burglary  is  derived  from  the  German  burg,  a  house,  and  laron 
or  latro  a  thief.^  This  shows  the  danger  of  altering  or  inverting 
the  expressions  of  an  author  in  copying  him,  and  wm  probably  re- 
mind our  readers  of  AsVs  ludicrous  endeavour  to  render  Johnson^s 
exposition  of  the  word  curmudgeon  more  explicit,  by  translating 
*  coeur^  old,  and  '  mechant,^  correspondent.  As  to  definitions, 
the  introduction  to  Forgery  contains  no  less  than  eight  from  differ- 
ent great  authorities ;  ana  these  not  being  sufficient,  Mr.  Ham- 
mond has  favoured  us  with  one  of  his  own.  Forgery  at  common 
law,  he  says,  may  be  defined  ^  Fraudulehtly  investing  any  writing 
with  a  fictitious  character.^  This  is,  no  doubt,  more  sonorous  and 
dmiified,  but  it  may  be  questioned  whether  it  is  more  clear  than 
Blackstone^s  definition : — ^^  The  fraudulent  making  or  alteration  of 
a  writing,  to  the  prejudice  of  another^s  right  ;^  or  than  Hawkinses, 
as  quoted  by  Mr,  Hammond^  viz.  ^^  Falsely  or  fraudulently 
making  or  altering.'*^ — We  say,  as  quoted  by  Mr.  Hammond,  be- 
cause our  author,  by  curtailing  the  sentence,  has  suppressed  the 
fact,  that  Hawkins  Gmits  the  crime  at  common  law  to  the  falsifica- 
tion of  *^  any  matter  of  record,  or  any  other  authentic  matter  of  a 
public  nature  ;^  a  limitation,  to  which  all  those,  who  wish  to  pre- 
serve a  distinct  and  definite  idea  of  the  meaning  of  that  much- 
abused  term  ^  Common  Law,"*  will  be  inclined  to  accede. 

With  respect  to  the  French  law  introduced  into  the  work  before 
us,  our  readers  must  not  imagine  that  the  dispositions  of  the  ^  Code 
Napoleon**  are  analysed  or  explained,  its  simplicity  compared  with 
the  complex  sinuosities  of  our  own  system,  or  any  hmts  drawn 
from  it  to  guide  and  assist  us  in  the  task  of  amelioration.  Instead 
of  this,  a  certain  portion  of  the  '  Code  PenaP  is  given,  once  for 
all,  in  a  note,  without  gloss,  comment,  translation  or  exposition. 
And  thus  is  satisfied  our  author'^s  engagement  as  to  the  Law  of 
France.  There  are  persons  who  ma^  be  of  opinion,  that  as  the 
avowed  object  of  the  Code  before  us  is  to  exhibit  the  Law  of  Eng- 
land in  its  actual  state,  in  order  to  ascertain  what  modifications  or 
alterations  may  be  advisable,  it  was  altogether  unnecessary  to 
insert  the  provisions  of  the  French  Code ;  and  that  it  would  nave 
been  quite  as  reasonable  to  introduce  extracts  from  the  ^  Peinliche 
Gerichts-ordnung^  of  Charles  the  Fifth,  the  Code  Frederique,  or 
the  Code  of  Louisiana.  But  be  that  as  it  may,  we  are  convinced 
that  the  passages  inserted  <irc,  in  their  present  shape,  absolutely 
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useless  for  any  practical  purpose,  however  they  may  serve  as 
embellishments. 

Of  the  Scotch  law  contained  in  the  several  articles  under  consi^ 
deration,  we  have  only  to  observe  that,  jud^g  from  the  extent  of 
the  extracts  already  made  from  Hume^s  Commentaries,  we  have 
every  reason  to  believe,  that  by  the  time  Mr.  Hammond''s  Crimi- 
nal Code  is  completed,  Hume^s  two  quarto  volumes  will  become 
entirely  superfluous,  inasmuch  as  eveiy  word  of  them  will  have 
been  incorporated  in  the  new  work.  The  truth  is,  that  Mr.  Ham- 
mond uses  no  discretion  in  his  quotations.  Whether  it  be  for  the 
purpose  of  proof  or  illustration ;  whether  he  is  dealing  with  re- 

Krted  cases  or  the  opinions  of  text  authors,  he  perseveringly 
ains  his  authorities  to  the  dr^,  citing  on  through  matter  rele- 
vant and  irrelevant  with  undiscriminating  prolixity ;  so  that  each 
title  is  swelled  out  to  a  bulk  absolutely  appalling  to  those  wearied 

Piirits,  which  after  wandering  in  the  wildemess  of  Statutes  and 
recedents,  of  Digests,  Abridgements,  Reports,  Practical  Treatises, 
Summaries,  and  Indexes,  have  been  accustomed  to  look  forward 
to  a  new  Code,  as  the  Land  of  Promise,  a  place  of  rest. 

We  shall  not  dwell  upon  the  affectation  of  calling  the  para- 

EEtphs  ^^placita^  (c)  although  any  approach  to  foppery  might  well 
ve  been  spared  in  a  work  of  so  grave  a  cast ;  but  shall  hasten  to 
consider  the  consolidating  and  condensing  sections.  In  these 
operations  the  author  has  been,  upon  the  whole,  tolerably  success- 
ful. The  principal  fault  that  can  be  laid  to  his  charge  is  am- 
biguity ;  a  fault  it  must  be  confessed  of  no  trivial  importance  in 
such  a  work,  but  which  we  are  satisfied  is  to  be  ascnbed  not  to 
ignorance  of  his  subject,  but  to  the  defective  construction  of  his 
language,  and  the  involution  of  his  periods.  A  few  examples  will 
Bumce  to  exhibit  Mr.  Hammond^s  powers  of  perplexing.  In  the 
title  *^  Burglarv,^  pi.  115, 116,  he  states  the  law  in  these  words: 
*<  As  to  what  sliall  be  a  breaking,  a  breaking  is  either  in  law  or 
in  fact     In  fact,  where  some  portion  of  the  fabric  is  displaced. 


(c)  The  author  has  evidently  a  treatise  on  the  law  of  Nisi  Prius  by 

strong  predilection  for    the    Latin  Mr.  Hammond: — ''vis  imprestitf," 

language ;  but  by  some  strange  fa-  and    "  contra    regem    et    legibut'" 

tality  It  genet  ally  suffers  distortion  With  respect  to  Uie  latter,  we  are 

or  mutilation    under   his   pen.    In  aware  that  the  learned    Kysarcius 

title  "  Housebreaking,"    p.  98.  he  maintains  that  where  ''  the  fault  is 

quotes  a  passagie  from  Barrington  only  in  the  declension,  and  the  roots 

thus :  "  the  money  was  chiefly  in  of  {tie  word  continue  untouched,  the 

the  co^rs  of  the  barons,  centum  ser-  inflections  of  their  branches,  either 

ri/n  elaxihus"   For  the  credit  of  Bar-  this  way  or  that  will  not  destroy  the 

rington  we  beg  to  state  that  he  has  force  of  Latin  in  baptism."    Perhaps 

it  servataclavilnu^  We  recollect  also  it  may  be  with  law  as  with  baptism ; 

to  hare  met  with  the  following  curl-  but  even  this  will  not  mend  daribus. 
ous  verbal  associations  in  a  certain 
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In  law,  where  an  ideal  boundary  is  transgressed.  And  the  title  U 
settled  to  be  thai  a  breakhig  in  fact  is  ahfie  sufficient^  It 
would  scarcely  require  the  opinion  of  the  twelve  judges  to  establish 
the  rule,  that  a  breaking  in  fact  would  be  alone  suMdefU  to  con- 
stitute a  breaking.  The  author^s  meaning  no  doiiot  is,  that  an 
actual,  not  a  constructive,  breaking  is  necessary  to  the  crime  of 
burglary.  Again,  he  proposes  to  condense  12  Ann.  c.  7-  s-  3*  in 
the  following  form : — '^  It  s^all  be  burglary  feloniously  to  enter  a 
house  by  day  or  night,  without  breaking  it,  or  being  in  a  house  to 
commit  a  felony,  and  in  the  night  time  to  break  the  house  to  get  out 
of  it.^  pL  QO' — from  which  it  womd  appear  to  any  person  unacquainted 
with  tne  law,  that  it  is  burglary,  ^^feloniously  to  enter  a  house  by 
day  or  night  without  breakin-g  it ;  for  that  clause  of  the  sentence 
is  complete.  The  act  of  Anne  is  in  itself  not  exactly  a  model  of 
composition ;  but  our  author'^s  condensation  would  render  it  non- 
sense. Again,  in  the  title  ^^  Coining,^  one  of  the  provisions  of 
3  G.  4,  c.  114,  is  thus  stated: — '^  And  that  in  addition  to,  or  in 
lieu  of  any  other  punishment,  the  offence  of  uttering  counterfeit 
King^s  money  of  gold  or  silver  is  punishable  with  hard  labour  for 
not  exceeding  the  term  of  the  imprisonment^  The  natural  in- 
ference from  this  passage  is,  that  there  are  cases  in  which  the 
punishment  of  hard  labour  is  inflicted  without  imprisonment.  No 
such  inference  can  be  drawn  from  the  words  of  tne  statute  itself, 
which  are  unusually  explicit,  viz.  that  for  certain  offences  the 
Court  shall  have  the  power  to  award  *^  sentence  of  imprisonment 
with  hard  labour,  for  any  term  not  exceeding  the  term  'for  which 
such  Court  may  now  imprison  for  such  offences.*" 

The  concluding  section  of  each  title  professes,  as  we  have 
above  seen,  to  give  a  summary  of  the  law  upon  the  particular 
subject,  and  to  ^^  suggest  certain  alterations  in  that  law.**^  The 
summary  is  accordingly  furnished,  but  the  column  for  *<  pro- 
posed alterations  ^  remains  almost  a  blank.     This  circumstance 

15  the  more  to  be  regretted,  because  the  few  alterations  that  are 
suggested  display  much  of  that  ^*  originality,^  which  Mr.  Ham- 
mond declares,  in  his  *  Letter,^  to  be  one  of  the  characteristics  of 
his  work;  and  prove  most  satisfactorily  that  he  is  accustomed 
"  to  think  for  himself^  For  example,  in  p.  136  of  title  "  Bur- 
glary,^ his  suggestion  is  this : — '^  Provide  that  an  entry  with- 
out a  breaking,  or  a  breaking  without  an  entry,  shall  be  sufficient 
in  burglary.**^  Without  pausmg  to  inquire  whether  this  alteration 
would  be  judicious,  let  us  pass  to  the  next  suggestion,  standing 
in  the  very  same  page,  without  a  single  intervening  sentence  to 
interrupt  the  current  of  the  author''8  ideas ;  **  Provide  that  the 
transgression  of  an  ideal  boundary  shall  be — ^a  breaking !  !^  Now 
it  does  not  appear  how  the  phrase  '^  transgression  of  an  ideal 
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boundary  ^  is  at  aU  applicable  to  buiglary ;  for,-  although  a  man^s 
land  mav  have  an  iomI  invisible  bouncuuy,  existing  only  in  the 
contemplation  of  law,  so  as  to  support  the  **  elatuum  fregU^  ^ 
trespass,  his  dweUing-house,  domua  manaifmoHSf  has  usually 
something  more  than  an  ideal  boundary,  except,  indeed,  when  he 
happens  to  lodge  under  that  **  excellent  canopy,  theair.^'  How- 
ever, if  the  transgression  of  an  ideal  boundary  means  any  thing, 
it  means  an  entry.  Therefore,  let  us  see  how  the  two  sugges- 
tions stand;  1.  That  an  entry  without  a  breaking  shidl  be  bur- 
glary, and  that  a  breaking  without  an  entry  shfil  be  burglary. 
2.  That  an  entry  (transgression  of  an  ideal  boundary)  shall  be  a 
breaking ;  the  natural  corollary  to  which  is,  that  a  breaking  uniA- 
oui  a  breaking  shall  be  burglary. 

In  considering  Mr.  Hammond^s  proposed  alterations,  we  are 
insensibly  led  to  inquire  how  far  he  is  qualified  for  the  important 
task  •  of  purging  the  law  of  its  defects.  Some  of  the  most  re- 
volting imperfections  of  our  Criminal  Code,  and  of  the  practice 
of  our  Criminal  Courts,  ori^uiate  in  the  vague  and  indeterminate, 
if  not  erroneous  notions,  which  legrislators,  as  well  as  judges,  have 
entertained  with  respect  to  the  fundamental  principles  of  Penal 
Law.  And  we  may  safely  assert  that,  without  a  correct  appre- 
hension, and  steady  application  of  those  principles,  any  measures 
of  reform  will  be  maimed,  and  incomplete  in  themselves,  and  un- 
satisfactory to  the  feelings  and  wishes  of  the  nation.  Mr.  Ham- 
mond has  promised  us  a  *'  paper  ascertaining  those  general  prin- 
ciples that  should  govern  in  the  formation  of  a  Code  of  Criminal 
Jurisprudence.'"  This  paper'  has  not  vet  appeared ;  but,  in  its 
absence,  we  are  fortunately  enabled  to  torm  some  estimate  of  our 
author^s  progress  in  the  science  of  jurisprudence  from  two  tracts, 
to  which  we  have  already  alluded ;  namely,  the  ^*  Scheme  of  a 
Digest^  sub]oined  to  the  ^*  Law  of  Forgery^  in  its  original 
shape,  and  the  ^^  Introductory  Observations,^  which  are  a  part 
of  die  Appendix  to  the  Parliamentary  Report  of  April,  1824. 

The  **  Scheme  ^  opens  after  the  manner  of  Scarron  or  Field- 
inir.  Our  readers  will  probably  recollect  the  following  pithy 
titles  to  some  of  Fielding's  chapters: — '*  Shewing  what  kmd of  a 
history  this  is ;  what  it  is  like,  and  what  it  is  not  like  ;^ — ^*  Con- 
taining little  or  nothing  ;^  &c.  In  the  same  happy  communica- 
tive strain  does  the  "  Scheme  "^  commence : — "  Section  1,  Shew- 
ing that  the  work  has  been  separated  into  three  parts.^  This 
section  contains  little  that  is  original,  except  the  proposition  that 
^'  it  is  only  by  taking  from  what  is  imperfect  that  we  form  the 
idea  of  perfection  !^^  The  second  section  presents  us  with  the 
specimen  of  a  chapter  on  summary  convictions,  not  unworthy  of 
note,  as  it  is  evidently  the  oifspnng  of  mature  reflection,  and 
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may  be  expected  to  appear  again  before  the  public,  in  some  one 
of  the  numerous  publications  promised  by  the  author  (d) :  **  A  con- 
viction ia  the  judicial  act  of  a  competent  jurisdiction,  recording 
a  summary  proceeding,  by  which  an  offender  is  convicted  of  a 
crime  denounced,  and  sentenced  to  a  punishment  enjoined  by  act 
of  parliament'"  It  miffht  perhaps  have  been  as  clear  an  exposi- 
tion of  the  subject,  to  nave  said,  "  A  summary  conviction  is — a 
summary  conviction  ;^ — aproposition  which  we  are  by  no  means 
preparca  to  controvert  Tnere  is  another  proposition  (n  the  author 
upon  the  same  subject  in  the  same  page,  which  is  equally  indis- 
putable : — ^^  The  Act  warranting  the  proceeding  either  prescribes 
the  form  which  the  conviction  shall  assume,  or,  it  does  not.  And 
prescribing  a  form,  either  enjoins  its  observance,  dr — -(mark  the 
conscientious  circumspection  of  the  author)  contains  no  such 
injunction/^ 

"  O  Laertiade,  quicquid  dicam,  aut  erit,  out  non" 

These,  however,  are  transient  beauties.  What  we  would  wish 
especially  to  recommend  to  the  attention  of  our  readers,  is  the 
sixth  section  of  the  '^  Scheme,'*^  containing  part  of  an  **  Essay 
on  the  Theory  of  Criminal  Jurisprudence,  and  Executive  Jus- 
tice.^ Our  space  will  not  allow  us  to  display  in  detail  the  many 
ingenious  doctrines  broached  in  the  Essay  in  question,  nor  the 
arguments  upon  which  those  doctrines  are  foimded.  We  must 
content  ourselves  with  exhibiting  a  few  of  the  results  at  which  the 
tethor  arrives,  referring  our  readers  to  the  Essay  itself,  which 
will  amply  repay  the  labotir  of  perusal,  and  may  furnish  curious 
subjects  of  speculation  to  those  who  employ  themselves  in  tracing 
the  workings  of  the  human  mind.  The  following  conclusions,  it 
must  be  confessed,  are  those  of  no  ordinary  genius : — That  sym- 
pathy with  the  misery  of  others  was  the  first  parent  of  penal 
jurisprudence. — P.  27-  That  the  punishment  of  death  is  effica- 
cious in  deterring  from  crime ;  and  that  all  other  punishments  are 
inefficacious. — P.  47- 

(To  which  we  can  add  no  more  appropriate  comment  than  the 
words  of  King  Arthur,  in  Tom  Thumb—"  Hang  all  the  culprits.'') 

That  the  frequency  of  capital  punishment  does  not  tend  to 
harden  and  deprave  the  public  feelings. — P.  4/],  That  the  in- 
fliction of  death  for  offences  differing  in  degrees  of  malignity  does 
fiot  tend  to  confound  the  ideas  of  guilt.  Pp.  50-2.  That  where 
the  punishment  for  murder  is  the  same  as  that  which  is  inflicted 
for  a  minor  offence,  an  offender  is  not  tempted  to  commit  murder, 
in  order  to  destroy  the  evidence  of  guilt ;  because  no  instance 


(rf)  The  same  specimen  is  also  in-     tions/  which  leaves  no  doubt  of  the 
scrtedin  the  '  Introductory  Ohserva-     iralup  attached  to  it  by  the  author 
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has  been  known  in  England  of  a  forger  adding  nmrder  to 
Jiraud.  (e) 

From  the  ^'  Scheme,'*^  we  turn  to  the  ^*  Introductory  Obaer- 
▼ations,^  which  have  thb  additional  claim  to  our  notice,  that 
they  come  sanctioned  by  the  wisdom-  and  grave  authority  of  a 
Select  Committee  of  the  House  of  Commons. 

In  these  ^^  Observations,^  the.  author  communicates  a  discovery 
as  notable  and  ingenious  as  any  of  the  doctrines  advanced  in  his 
^  Scheme;^  namely,  that  the  distinction  between*  larceny  and 
fraud  is  a  distinction,  "  raised  on  the  sands  of  technicality  and 
form,  and  wanting  that  foundation  in  reason  which  alone  can  pro- 
mise an  eternal  stability.'*^  Amidst  the  infinite  variety  of  human 
actions,  which  are  the  subjects  of  Penal  Law,  it  must  be  ad- 
mitted, that  it  is  often  difficult  for  the  legislator,  or  the  jurist,  in 
the  classification  of  offences,  (/)  to  establish  such  precise  rules 
and  limitations  as  will  stand  the  test  of  an  accurate  and  critical 
judgment  The  difficulty,  however,  occurs  only  in  the  subdivision 
of  crimes.  There  still  remain  certain  broad  lines  of  demarcation, 
which  strike  the  most  casual  observer,  and  are  unhesitatingly 
recognized  by  the  conmon  reason  of  mankind.  Of  this  number, 
we  confess,  we  have  been  accustomed  to  regard  the  distinction 
between  theft,  or  robbery,  and  firaud.  But,  says  Mr.  Hammond, 
the  motive  is  the  same  in  fraud  as  in  larceny ;  ^^  Since  what  is  it 
more  than  the  intention  to  appropriate  another  man^s  property  ? 
The  end  in  view  is  the  same  in  nraud  as  in  larceny ;  since  what  is 
it  more  than  to  accomplish  the  motive  just  described?^  To 
which  we  beg  leave  to  add,  that  the  motive  is  the  same  in  seduc- 
tion as  in  rape,  and  so  is  the  end ;  that  where  a  man,  as  in  the 
case  put,  1  Hale,  429,  ^^  either  by  working  upon  the  fancy  of 
another,  or  possibly  by  harsh  or  unkind  usage,  puts  another  inio^ 
such  passion  of  grief  or  fear,  that  the  party  either  dies  suddenly, 
or  contracts  some  disease  whereof  he  dies;^  the  motive  may 
be  the  same  as  in  homicide,  and  so  is  the  end.  But  are  the 
'  means  employed  wholly  immaterial  ?  Is  there  no  difference,  ex- 
cept in  degree,  between  the  act  of  a  man,  who,  by  deceitful  re- 


(e)  The  forger  would  be  some-  {f)  Mr.  Haimnond  has  a  curious 
what  embarrassed  in  the  selection  of  notion  respecting  the  classification 
bis  vicjtim.  Should  he  murder  the  of  crimes.  He  says,  in  his  '  Ob- 
banker,  the  banker's  clerk,  or  the  servations/  p.  8,  "  The  chief  reason 
man  whose  cheque  he .  has  forged  ?  for  classifying  crime»  thereby  discri- 
Or  should  be  cut  them  aU  off  at  one  minaUng  criminal  actions  as  offences 
idi^  swoop  P  Men  have  been  known  of  different  natures,  is  to  punish  cer^ 
to  carry  on  an  extensive  system  of  tain  actions  unih  greater  severity," 
forgery  for  years;  and  if  they  mur-  Was  this  the  chief  reason  for  distin- 
dered  even  one  individual  for  every  guishing  murder  from  forgery  ? 
fraud,  the  earth  ifrould  be  thinned. 

VOL.  1. ^JfT. 


18  Criminal  Code, 


preflentadons,  induces  you  to  give  bim  mone?,  and  that  of 

who  knocks  you  down  on  the  highway,  and  robs  yoU  €f  your 
pune  ?  Mr.  Hanunond  does  not  express  so  much :  but  having 
satisfied  his  mind,  by  what  process  we  do  not  learn,  that  *<  ^ 
mischief  arising  from  the  means  ^employed  is,  m  degree  at  leaei^ 
as  great  in  fraud  as  in  ample  lareenyi^  ne  arrives  at  the  impotent 
conclusion,  that,  iherefarey  there  is  no  reason  for  dassing  fraud 
and  larceny  generally  as  crimes  of  different  natures.  And  then 
he  recommeras  us,  m  a  note,  *^  to  make  a  common  form  of  in- 
dictment serve  as  well  for  fifaud  as  for  larceny,  and  leave  it  to  the 
jury  to  find  {ae  under  the  French  eyetem)  a  discriminating  ver- 
dict^^  Where  he  has  gleaned  this  piece  of  information,  as  to  the 
practice  under  the  French  system,  we  know  not  It  is  not  impQS> 
sible  that  he  may  have  been  led  into  error  by  the  word  '^  fifaudu- 
leusement  ^  in  the  definition  of  the  crime  **  Vol.^  Code  Pinatf 
ArLSrjQ. 

«  Quiconque  a  soustrait  frauduleuaemeni  une  chose  qui  ne  lui 
appartient  pas,  est  coupable  de  voL^ 

^ut  a  reference  to  the  ^*  Rapport  par  M.  Louvet,^  would  have 
instructed  him/M  to  the  legal  acceptation  of  that  word  :— 

*f  Jusqu**  id  le  mot  fixudtdeueemeni  n^avait  pas  ixi  oompis 
dans  la  definition,  et  on  avait  M  obllgd  de  recourur  k  un  ardde 
secondaire,  pour  expliquer  que  la  soustraction  de  la  chose  d*autnii, 
faite  par  celui  qui  s  en  croyait  propri^taire,  n'^^tait  pas  un  vd.  Le 
mot  frauduleuaemeni  ajtmt^  a  la  nouyelle  d^nition,  rend  inutile 
cette  dispodtion  auziliaire,  qui  compliquoit  Tandenne,  et  qui  a 
quelquefois  caus^  de  Tembanas  dans  la  marche  des  jugements.^ 
Cods  Pifud.    Motif  a  et  Rapportay  t.  2.  p.  974. 

The  "  Code  P^nal''  certamly  dasses  under  the  head  of  <<  Vol"* 
many  acts,  which  our  law,  in  the  true  spirit  of  scholastic  subtlety, 
denominates  fifauds.  But  so  far  is  it  firom  confounding  the  distinc- 
tion between  theft  and  fraud,  that  it  has  a  separate  title  for  the 
latter ;  (Banqueroutes,  Escroqueries,  et  autres  esp^ces  de  fraude ; 
•Liv.  3.  t.  S.  s.  2.)  and  we  have  no  authority  but  that  of  Mr. 
Hammond  for  supposing,  that  when  the  president  has  proposed  to 
the  jury  the  question : — *'  L^accus^  est  il  coupable  aavoir  com- 
mis  tel  vol,  avec  toutes  les  droonstances  &c^  the  jury  is  empowered 
to  answer: — **  Kaccus^  est  coupable  d^avoir  commis  une  eacro- 
querie.^ 

One  word  more  upon  the  *'  Observations,^  that  our  readen  may 
learn  to  thank  the  genius  of  our  government  for  another  additional 
blessinff  to  the  many  that  have  been  so  justly  ascribed  to  it. 
<<  Mu£  has  been  said,^  observes  Mr.  Hammond,  **  against  the 
verUage  of  our  statute  law;  and  comparisons  to  its  disadvantage 
have  Seen  drawn  between  itself  and  the  written  laws  of  other 
kingdoms.    Thia  cenaure,  hotoevert  aeemafor  the  moat  part  to  he 


1827]  Criminal  Code.  19 

verf/  unmeriiedj  in  thai  much  of  the  ^erbia^  of  out  ^toHite  law 
results  from  the  genius  of  our  government^*  We  irould  fain  be- 
lieve that  this  is  a  piece  of  *  candied  courtesy/ 

*'  Melle  soporata  et  medicatis  firugibus  ofia^" 

which  the  author  presents  to  the  Select  Committee  in  return  for  its 
complaisance,  in  admitting  his  other  crudities.  We  have,  indeed, 
seen  a  mother  enamoured  of  the  deformities  of  her  offspring.  We 
know  that  there  have  been  commentators  upon  Shakspeare,  who  in 
the  fervour  of  their  homage  have  found  matter  of  admiration  in  his 
very  anachronisms  and  geographical  blunders.  We  know  that  the 
legal  jargon,  called  law  French,  had  many  warm  eulogbts ;  and 
was  declared  by  Sir  John  Davis  to  be  **  so  apt,  so  natural,  and  so 
proper,  for  the  matter  and  subject  of  Iiis  reports,  as  no  other  lan- 
guage would  be  significant  enough  to  express  the  same."  So  that 
we  are  not  absolutely  unused  to  paradoxical  and  startling  noUons. 
And  yet  we  must  confess,  that  we  were  unprepared  to  find,  even  in 
Mr.  Hammond,  an  apolomst  for  the  verbiage  of  the  statutes,  or 
to  hear  that  verbiage  attnouted  to  the  ^^  genius  of  our  govern- 
ment" 

We  pass  from  Mr.  Hammond^s  voluminous  labours  to  the 
pamphlets  of  Mr.  Uniacke  and  Mr.  Twiss.  The  ^^  Letter  to  the 
LoTa  Chancellor"  is  indited  in  passion,— somewhat  ^^  in  King 
Cambyses^  vein ;" — it  is  not,  however,  entirely  devoid  of  interest 
Scattoed  here  and  there,  we  meet  with  some  judicious  remarks, 
although  it  is  not  always  easy  to  disengi^  them  from  the  load  of 
their  cumbrous  ornaments.  There  are  abo  some  ineenious  experi- 
ments and  iUustrations,  which  are  instructive  as  weU  as  entertain- 
ing. The  writer  has  taken  a  portion  of  Magna  Charta,  and  dis- 
solved it  in  the  *  aqua  distillata^  of  modem  legislative  phraseo- 
l^^gy^  ^^  ^^^  ludicrous  effect  On  the  other  hand,  he  has  taken 
the  Bankrupt  Act,  and  translated  it  into  ordinary  language, 
dianging  the  original  style  altogether,  except,  as  he  informs  us, 
^'  w&re  a  total  ignorance  of  the  sense  obliged  him  to  borrow  the 
words  of  the  act,'"  The  new  arrangement  of  the  act  is  conducted 
upon  the  plan  of  Domaf  s  Civil  Law ; — a  plan  which  Mr.  Uniacke 
recommends  for  general  adoption  in  the  consolidation  of  our 
laws.  We  have  no  objection  to  th»  plan  in  the  abstract  On  the 
oontnury,  we  think  it  possesses  many  claims  upon  the  favourable 
Gonaideration  of  the  public ;  of  which^  the  circumstance  that  it 
unites  brevity  with  perspicuity  is  not  the  least  important  But 
we  are  not  sanguine  enough  to  ima^e,  that  so  nmdamental  a 
change  in  the  scheme  and  structure  <^  our  jurisprudence  would  be 
received  with  universal  approbation ;  or  that  it  would  be  produc- 
tive of  all  the  advantages  contemplated  by  Mr.  Uniacke.  Violent 
changes  are  cautiously  to  be  avoided  in  legislation  as  well  as  poU- 

c2 
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tics;  and  we  are  fortunately  not  reduced  to  the  distreMn^  dilemma 
of  either  abandoning  all  hopes  of  an  adequate  reformation  of  the 
laws,  or  of  adopting  a  pbin  calculated  to  shock  and  confound  all 
the  received  notions  of  those  who  are  to  carry  the  law  into  ^ect. 

Mr.  Uniacke  has  furnished  us  with  an  instructive  epitome  of  the 
legislative  operations  of  a  session  of  parliament,  by  collecting  the 
titles  of  sixty  acts  (out  of  115)  that  passed  in  the  session  of  1824, 
all  purporting  to  amendy  cUter^  ea^ptain^  or  render  more  effectual^ 
former  acts ; — and  these,  no  doubt,  in  the  fullness  of  tune,  will 
require  sixty  other  subsidiary  laws,  to  amend,  alter,  explain,  or 
render  them  more  effectuaL 

As  we  are  anxious  to  decorate  our  first  Number  with,  at  least, 
one  piece  of  fine  writing,  we  give  the  following  superlative  pas- 
sage from  the  **  Letter  to  the  Lord  Chancellor,  even  at  the  risk 
of  thereby  betraying  the  jejune  insipidity  of  our  own  style,  and 
incurring  the  fate  of  Dr.  Homenas,  in  his  Sermon-notes. 

'^  Is  there  a  man  in  the  kingdom  in  the  slightest  degree  acquainted  with 
the  method  of  science^  or  the  ordinary  perspicuity  of  language,  who  will 
not  rise  up  and  declare,  that  the  style  of  the  statute  law  of  Uie  realm  is 
almost  unintelligible,  and  oueht  instantly  to  be  abolished  as  unworthy  of 
the  present  enlightened  ager  We  have  the  order  and  arrangement  of 
science  adapted  to  the  Jlowen  of  the  Jitltis,  to  the  minerals  of  the  earth,  to 
the  birds  of  the  air,  and  to  the  fishes  of'  the  sea.  The  insect  and  the  reptile, 
the  constellations  of  the  heavens,  and  the  great  phenomena  of  nature, 
have  all  in  their  turns  been  obliged  to  yield  to  the  systems  and  classification 
of  human  invention :  but  the  laws  which  are  to  govern  the  first  empire  in 
the  histortf  of  the  world  are  in  darkness  and  disorder,  without  arrangement 
or  method — confusedly  conceived — obscurely  expressed — altered  without 
regard  to  consistency,  force,  or  meaning,  and  now  almost  beyond  the  com- 
prehension of  man,  by  whose  wearied  and  distracted  intellect  they  have 
Deen  contrived,  and  for  whose  government  they  are  designed.  Even  the 
sage  is  lost  in  the  labyrinth  through  which  the  man  of  common  sense  is  ex- 
pected and  bound  to  pass ;  and  when  he  is  bewildered  in  all  its  windings 
and  perplexities,  is  proudly  told,  that  he  is  sheltered  by  the  blessed  asylum 
which  protects  his  property,  his  liberty,  and  his  life.  Shall  man,  whose 
lofty  and  commanding  geniur  has  searched  the  mysteries  of  nature,  and  called 
into  useful  action  the  principles  concealed  from  ordinary  observation,  be  iEUiy 
longer  regardless  of  the  simple  principles  on  which  the  science  of  jurispru- 
dence depends^-or  irresolute  in  the  great  enterprise  of  once  more  restoring 
them  to  the  light/which  has  almost  ceased  to  shed  a  beam  upon  the  shape- 
less and  oppressive  mass  ?  "    Pp.  8,  9. 

So  justly  proud  is  the  author  of  the  sublime  eloquence  of  the 
above  passage,  that  he  has  copied  it,  word  for  word,  into  his 
"  Letter  to  Mr.  Twiss,''  p.  56.  This  second  Letter  is  an  answer 
to  Mr.  Twiss^s  ^^  Inquiry  into  the  Means  of  Consolidating  and 
Di^sting  the  Laws  of  England.""  It  is  written  in  the  finest  tone 
of  irony :  sometimes,  indeed,  so  very  delicate,  that  we  are  afraid 
it  will  escape  the  gross  unspiritualized  apprehensions  of  the  bidk 
of  readers.     It  insinuates  that  the  world  could  well  have  dis- 
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pensed  with  Mr.  Twiss^g  <<  Inquiry  ;^  for  that  all  the  topics 
therein  discussed,  and  all  the  improvements  therein  recommended, 
had  been  already  discussed,  recommended,  and  exemplified,  thouch 
with  less  display,  by  Mr.  Uniacke  himself,  in  his  <'  Letter  to  the 
Chancellor.^  It  hints  also  that  Mr.  Twiss  cannot  plead  ignorance 
of  the  fact,  that  his  *^  Inquiry  ^  had  been  anticipated ;  for  that 
he  has  most  unceremoniously  borrowed  all  Mr.  Uniacke^s  choice 
ideas,  and,  with  some  slight  alteration  of  costume,  presented  them 
to  the  public  as  his  own;  that  he  has,  in  short,  robbed  the 
<^  Letter  to  the  Lord  Chancellor  ^  of  its  beauties ; 

lUfled  all  its  sweetness^ 
Then  cast  it,  like  a  loathsome  weed,  away. 

Whether  Mr.  Twiss,  by  the  efforts  of  his  own  unassisted 
genius,  may  have  arrived  at  the  grand  results  set  forth  in  his 
••  Inquiry,  or  whether  he  may  have  considered  Mr.  Uniacke^s 
labours  as  public  property,  we  shall  leave  others  to  determine ; 

Non  nostrum  — >— ^—  tantas  componere  lites. 

From  the  tone  of  Mr.  Uniacke'^s  two  Letters,  it  would  appear 
that  the  boldness  of  his  opinions  has  subjected  him  to  perils  and 
trials,  sneers  and  misrepresentations :  so  true  is  it  that  persecution 
is  the  meed  of  exalted  merit.  It  is  gratifying,  however,  to  find 
that  he  is  possessed  of  intrepidity  and  self-devotion  to  meet  the 
most  appalling  dangers.  In  p.  36  of  his  Letter  to  the  Lord 
Chancellor,  he  professes  that  ne  **  shall  think  his  life  nobly  de- 
voted ^  to  the  cause  which  he  has  undertaken ;  and  at  the  conclu- 
sion of  the  same  Letter  we  have  the  following  inspiring  words : 

**  Whether  this  proposal  shall  receive  the  attention  of  those  in  power, 
to  whom  it  is  now  addressed,  or  shall  suffer  the  check  which  cold  neglect 
too  often  gives  to  the  best  and  most  rational  schemes,  will  soon  be  deter- 
mined :  but  it  carries  within  itself  a  vigour,  and  is  supported  by  a  resolu- 
tion too  matured  to  pine  awav  under  neglect,  or  to  yield  pusillanimously 
to  the  most  formidable  opposition.  /  have  seized  the  helm,  my  Lord,  not,  I 
trust,  wUh  a  feeble  hantl—and  I  hope  I  shall  have  patience  to  endure  the  calm — 
and  intrepidity  to  meet  the  stortnJ     Pp.  40,  41. 

In  the  above  remarks,  we  have  purposely  abstained  from  touch- 
ing upon  that  part  of  Mr.  PeePs  speech,  in  which  he  professes 
himself  favourable  to  the  appointment  of  a  public  prosecutor. 
It  is,  perhaps,  one  of  the  nicest  and  most  interesting  problems  in 
English  jurisprudence,  embracing  so  many  momentous  considera- 
tions, and  admitting  of  such  a  diversity  ot  opinion,  that  it  would 
be  impossible  to  do  it  justice  in  an  incidental  discussion.  Pro- 
posing, as  we  do,  to  examine  the  question  in  all  its  bearings  at 
an  early  opportunity,  we  shall  content  ourselves  at  present  with 
congratulatmg  the  public,  that  the  improved  temper  of  the  legis- 
lature has  tderated  the  recommendation  of  a  cnange  so  fimda- 
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mental ;  the  most  dbtant  allusion  to  which  Would,  in  the  **  good 
old  times,^  have  blanched  the  cheeks  of  members,  and  made 

Each  particular  hair  (of  the  Speaker's  wig)  to  stand  on  end. 
Like  quills  upon  the  fretful  porcupine. 

We  must  reserve  our  observations  upon  the  Larceny  BiII»  as 
well  as  upon  the  three  other^  bills,  relatmg  to  Criminal  Law,  in- 
troduced in  the  present  session,  for  a  future  Number,  when  they 
will  have  arrived  at  some  greater  degree  of  lq;islative  maturity. 


Art.  II.— progress  OF  JURISPRUDENCE  IN  THE 

UNITED  STATES. 

1  A  Discourse  concerning  the  Influence  of  America  ofi  the  Mindy 
bsifig  the  Annual  Oratio9i  delivered  before  the  American  Phu 
losophical  Society,  at  the  University  in  Philadelphia^  on  the 
ISth  October^  1823,  by  their  Appointment^  and  published  by 
their  Order.  By  C.  J.  Ingersoll.  Philadelphia,  1823,  8vo. 
pp.  67. 

2.  A  Dissertation  on  the  Nature  and  EwterU  of  the  Jurisdiction 
of  the  Courts  of  the  United  States.  By  Peter  S.  Du  Ponceau, 
LL.D.,  &c.  To  which  are  added^  a  brief  Sketch  of  the  Na^. 
ticnal  Jtuiiciary  Powers  exercised  in  the  United  States  prior 
to  the  Adoption  of  the  present  Federal  Constitution.  By 
Thomas  Sergeant,  Esq.,  tmd  the  Author*s  Discourse  on  Legal 
Educationy  delivered  at  the  Opening  of  the  Law  Academy^  in 
Fdmtary^  1821.    Philadelphut,  1824,  8vo.  pp.  254. 

3.  The  Eng^sh  Practice:  a  Statement  showing  some  of  the 
Evils  and  Absurdities  of  the  Practice  of  the  English  Common 
Law  J  as  adopted  in  several  of  the  United  States,  and  parti- 
cularly  in  the  State  of  New  York.  New  York,  1822,  8vo. 
pp.  347. 

4.  A  View  of  the  ConstittUion  of  the  United  States  of  America. 
By  William  Rawle.    Philadelphia,  1825,  8vo.  pp.  34?. 

6.  History  of  the  United  States,  from  their  first  Settlement  as 
Colomef,  to  the  Close  of  the  War  with  Great  Britain,  in  1815. 
By  N.  Hale.  L<mdon,  published  by  John  Miller,  1826, 8vo. 
pp.  467. 

The  advanced  and  progressively  improving,  moral,  intellectual, 
and  political  conctition  of  we  United  States  of  IVorth  America  is  the 
most  remarkable  and  gratifying  fact  on  historical^  record ;  and  in 
no  point  of  view  is  their  national  superiority  so  singular  as  in  the 
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imnroTenieiit  and  refonn  of  their  Judicial  establiflhineiiU,  and  the 
araent  cultiYatioii  of  the  science  of  Jurisprudenoe. 

In  order,  however,  fiilly  to  understand  the  institutions  of  the 
United  States,  it  wUi  be  necessary  to  advert  to  the  dates  and 
history  of  the  polonixation  of  eacn  of  them.  Their  laws  and 
knslation  are  intimately  connected  with  their  oriffin. 

It  is  barely  three  centuries  since  the  New  World  was  unknown 
to  the  OkL  It  js  not  two  hundred  years  since  the  principal  states 
of  North  America  were  a  wilderness  and  endless  forest,  where  the 
coloured  Indian  savage  dwelt  in  common  habitation  with  the  wild 
animals  of  the  land,  rersecution  of  religious  ojrinions,  and  various 
other  causes  of  emigration,  first  induced  small  bodies  of  our 
British  ancestors  to  leave  their  native  land  and  seek  for  freedom 
and  competency  on  the  shores  of  the  Atlantic :  forlorn  were  the 
prospects  of  all,  and  sad  the  fate  ci  many  cf  these  early  settlers ; 
out  they  carried  with  them  honesty  and  fortitude,  and  the  motto 
on  their  aims  was  the  sentiment  of  the  ancient  Greeks — 

Virginia^  so  named  in  honour  of  Queen  Elisabeth,  was* visited 
by  Rdeigh  in  1684,  and  in  1607  ^^  ^^  colony  was  established 
at  James-town. 

New  England  and  Maaaachusette  were  colonisec}  about  the 
same  period.  The  intolerance  of  James  I.  had  driven  a  small  so- 
ciety of  his  English  Protestant  subjects  to  Leyden  in  Holland, 
where  thev  formed  themselves  into  a  sect  of  Independents,  under 
the  care  or  a  pious  and  exemplary  pastor,  the  Bev.  John  Robinson. 
After  residing  some  years  in  that  dty,  enjoying  the  respect  of  the 
maffistrates  and  dtisens,  various  considerations  induced  Mr. 
Romnson  and  his  infant  coi^regation  to  leave  Europe  and  emi- 

Site  to  North  America.  In  I61o  they  applied  to  the  London  or 
nth  Virffinia  Company,  for  a  grant  of  land:  in  their  written  ap- 
Slication  tney  stated,  **  That  they  were  well  weaned  fiom  the  de- 
cate  milk  or  the  mother  country,  and  inured  to  the  difficulties  of 
a  stranffe  land ;  that  they  were  knit  together  by  a  strict  and  sacred 
bond,  by  virtue  of  which  they  held  themselves  bound  to  take  care 
of  the  good  of  each  other,  and  of  die  whole ;  that  it  was  not  with 
them  as  with  other  men,  whom  small  things  could  discourage,  or 
small  discontents  cause  to  wish  themselves  home  again.^ — ^This 
pious  litde  dan  obtained  a  grant,  and  in  September,  1080,  sailed 
for  Hudson^s  river,  and  formed  die  setdement  of  New  Plymoudi. 

"  Before  leaving  the  ship,  the  heads  of  families  and  freemen,  forty-one 
fai  mmber,  signed  a  solemn  covenant,  combiniiig..  themselves  into  a  bodj 
poKtfc  for  the  purpose  of  makfaig  equal  laws  for  the  geoeial  good.    Thejr 
ordafaied  that  a  gmremor  and  assistants  should  be  annuall j  ebosen,  but  the . 
sovereigQ  power  remained  in  the  whole  body  of  fircenien."*^ira/e,  p.SS* 
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In  1630,  the  city  of  Boston,  and  several  b^bcnH  towns,  were 
founded  by  considerable  bodies  of  Eiiglish  enuffrants.  It  was  to 
this  struggling  colony  that  Lady  AnmeUa  Jonnson  came  as  s 
ministering  angel,  and,  in  the  words  of  an  early  historian  of  the 
country,  **  from  a  paradise  of  plenty  and  pleasure,  in  the  fiunily 
q{  a  noble  earl,  into  a  wilderness  of  wants.^  In  1636,  Massa- 
chusetts received  from  England  some  characters  of  subseauent 
political  celebrity,  among  whom  were  Hugh  Peters,  Sir  Heniy 
Vane,  then  Mr.  Vane,  and  the  celebrated  Mrs.  Hutchinson ;  and 
it  is  well  known  that  Hambden,  Haselrig^  and  Cromwell,  were 
on  the  point  of  embarkation  for  the  same  distant  land,  and  were 
onl^  prevented  by  acts  of  arbitrary  royal  power— the  exercise  of 
which  kept  at  home  persons  who  ultimately  subverted  royal^ 
itself  t 

New  Hampshire  was  colonised  about  the  same  period;  and 
Connecticut  also  by  a  grant  from  the  Plymouth  Company  to  the 
celebrated  Viscount  Say  and  Sele  and  Lord  Brook,  in  honour  of 
whom  the  fort  and  town  of  Saybrook  was  founded.  A  large  body 
of  the  colonists  of  the  latter  state,  utterly  destitute  of  laws  and 
institutions,  subscribed  what  they  termed  *^  a  plantation  cove- 
nant ^^-Hsolemnly  binding  themselves^  until  otherwise  ordered,  <*  to 
be  governed  in  all  things,  of  a  civil  as  well  as  religious  concern^ 
by  the  rules  which  the  Scriptures  held  forth  to  them;^  and,  in 
1639,  all  the  free  planters  assembled  in  a  ham  to  debate  the 
foundation  of  their  civU  and  religious  polity  ! 

In  1636,  Rhode  Island  was  granted  to  a  new  party  of  settlers. 
In  1647,  delegates,  chosen  by  the  freemen,  held  a  general  as- 
sembly at  Portsmouth,  organised  a  government,  and  established 
a  code  of  laws. 

The  state  of  New  York  was  first  visited,  in  1609,  by  Henry 
Hudson,  an  Englishman,  who  discovered  Long  Island,  and  the 
river  to  which  his  name  was  given.  The  Dutch,  the  French,  and 
the  Swedes  formed  settl^ents  in  various  parts  of  that  state,  and 
their  contentions  are  the  subject  of  its  early  history.  In  1682, 
the  first  legislative  assembly  met,  consisting  of  the  council  and 
eighteen  representatives,  oy  the  declaration  of  the  governor, 
they  were  invested  with  the  sole  power  of  enacting  laws  and  levy- 
ing taxes ;  but  the  laws  could  have  no  force  untd  ratifi^  by  tne 
Duke  of  York,  who  had  received  from  his  brother,  Charles  II, 
a  grant  of  all  the  territory  between  Nova  Scotia  and  Delaware 
Bay — ^a  tolerable  aristocratical  and  extensive  domain,  had  his  Grace 
and  descendants  been  able  to  keep  it  in  the  family. 

In  1624,  and  a  few  years  afterwards.  New  Jersey  was  settled 
by  the  Danes,  Swedes,  Finns,  and  English.  The  Duke  of  York, 
probably  the  largest  landed  proprietor  in  the  world,  also  obtained 
a  grant  of  this  state ;  and,  in  1664,  conveyed  the  tract,  called 
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New  Jenejt  lying  between  Hudson  and  Delaware  rivers,  to  Lord 
Beikelej  and  Sir  Gteorge  Carteret  Lord  Berkeley  disposed  of 
his  [Mfuperiy,  rij^ts,  and  privileges  in  the  western  territory  to 
Edwaia  BiUmge ;  and  the  latter,  being  involved  in  debt,  placed 
it  in  trust  with  William  Penn,  Lowrie,  and  Lucas,  to  be  sold  for 
the  benefit  of  his  creditors !  In  I678,  Sir  Edmund  Andross  was 
wnt  from  Ensrland  as  the  sole  governor  of  aU  the  possessions  of 
die  Duke  of  x  ork  in  America,  and  began  to  enforce  an  arbitrary 
ayston  of  fiscal  extortion.  The  colonists  represented  to  Charles  it 
tndr  claim  to  the  privileges  of  freemen;  that  the  Duke  had 
transferred  his  territorial  rights  and  property  to  Berkeley  and 
Carteret,  and  ihey^  to  the  then  proprietary.  One  sentence  in  their 
remonstrance  received  a  memorable  and  justly  merited  practiod 
exemplification  in  the  subsequent  abdication  of  the  tlurone  by 
James  II ;  **  Such  conduct  has  destroyed  governments,  but  never 
raised  one  to  an^  true  ffreatness.^  A  royal  commission  adjudged 
the  duties  thus  imposed  illegal  and  oppressive,  and  they  were  not 
afWrwards  demanded.  In  1682,  East  Jersey  also  passed  from 
Carteret  to  Wilfiam  Penn,  and  an  association  c^  twenty-three 
quakers:  they  appointed  Robert  Barclay,  the  author  of  the 
**  Apology  for  the  Quakers,^^  governor  of  it  for  life:  the  colony 
flourished — persuaaon  proved  a  cheaper  and  a  better  principle  of 
government  than  coercion. 

In  I627  and  1651,  the  Swedes  and  Dutch  colonized  the  state  of 
Delaware.  In  1664,  the  settlements  were  conquered  by  the 
English.  William  Penn  purchased  a  considerable  part  from  the 
Jhie  of  York  in  1682.  In  1 7^»  ^^^  inhabitants,  dissatisfied  with 
Penn^s  charter,  formed  a  representative  and  more  popular  govern- 
ment 

Penneylvania  was  founded  by  William  Penn  (son  of  Admiral 
Sir  William  Penn),  a  man  of  most  remarkable  though  eccentric 
character.  In  his  youth  he  Joined  the  Quakers,  and  while  super- 
intending the  settlement  of  New  Jersey,  became  acquainted  with 
the  extensive  and  fertile  track  lying  between  the  territories  of  the 
Duke  of  York  and  Lord  Baltimore.  At  Penn'^s  solicitation,  and  in 
recompense  for.  the  unreq^uited  public  services  of  his  father,  the 
King  granted  him  the  fee  simple  of  this  state,  and  called  it  Pennsyl- 
vania. We  have  now  lying  before  us  a  copy  of  the  original  Londlon 
advertisement,  and  the  quarto  tract,  in  which  Penn  described  the 
country,  and  enumerated  the  advantages  which  it  oiFered  to  emi- 
grants, (a)    Penn  presents  a  good  abstract  of  his  legal  title  to  the. 


(a)  A  Brief  Account  of  the  Pro-  Heirs  and  Assigns.  London.  Printed 

viiice  of  Pennsylvania  lately  granted  by  B.  Clark,  in  George-yard,  Lom- 

by  the  King  under  the  Great  Seal  of  bard-street^  1682.     4to. 
England  to  William  Penn,  and  his 
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property.  First  ^^  the  King^s  title  to  this  country  before  he  gnnted 
It""  Then  follows  William  Pentf  s  title  from  the  King,  "  An 
abstract  of  a  grant  of  the  aforesaid  estate  to  Penn,  dated  4th 
March,  1681.  Also  a  declaration  from  the  King  to  the  inhabitants 
and  planters  of  the  province,  to  obey  Penn  as  the  lawful  erantee 
and  governor.^  The  shrewd  Quaker  then  sets  forth  the  rertility 
and  tempting  produce  of  the  country.  He  then  treats  of  the  ga-^ 
vemment,  which  he  states  as  follows : — *^  Ist  The  gotemowr  and 
freemen^  have  the  power  of  making  lawsy  so  that  no  law  can  be 
made,  nor  money  raised,  hut  by  the  peopWs  consent.  2dly. 
That  the  rights  of  the  people  m  England  are  in  force  there. 
3dly.  That  making  no  law  against  allegiance^  they  may  make  all 
laws  requisite  for  tae  prosperity  and  security  of  the  said  province.^ 
This  bold  and  sfngmar  adventurer,  and  pacific  law-giver,  then 

rifies  the  "  Conmtions'*^  of  settling :  the  freehold  was  sold  at 
rate  of  twenty  pounds  for  every  thousand  acres ;  leaseholds 
paid  an  annual  rent  of  one  penny  per  acre;  and  before  the  emigrants 
embarked,  they  and  the  great  parent  proprietor  mutually  agreed 
upon  and  subscribed  "  Conditions  and  Concessions."  No  stamp 
acts  incumbered  and  restricted  this  division  of  lands,  and  no  cum- 
brous verbiage  of  law  crafl  filled  skins  of  parchment  to  cover  the 
acres.  We  nave  thus  detailed  these  interesting  facts  as  the  most 
singular  history  extant  of  the  founding  of  a  great  nation  and  the 
origin  of  its  laws. 

In  the  autumn  of  1681,  three  cargoes  of  settlers  sailed  for  Penn- 
sylvania. The  treaty  and  arbitration  of  its  wise  and  philan- 
thropic proprietor  with  the  Indian  tribes  is  too  well  known  to 
require  any  detail.  In  April,  1682,  Penn  published  A  Frame 
of  Government^  as  he  expresses  it,  *^  to  support  power  in  reverence 
with  the  people,  and  to  secure  the  people  from  the  abuse  of  power." 
He  published  aJso  a  Body  of  Laws,  which  had  been  examined 
and  approved  by  the  emigprants  in  England,  and  which  an  eminent 
Iiistonan  eulosizes  as  doing  ^^  great  honour  to  their  wisdom  as 
statesmen,  to  their  morals  as  men,  and  to  their  spirit  as  colonists." 
In  August  of  that  year,  Penn  set  sail  for  his  principality,  accompa- 
nied by  about  two  thousand  emigrants.  In  nis  contract  with  the 
Indians  he  purchased  a  small  tract  of  land,  where  he  selected  the 
scite,  and  puumed  the  town  of  Philadelphia,  or  the  city  of  love, 
which  is  proudly  advertised  as  containing  before  the  end  of  that 
year  eignty  houses  and  cottages !  In  the  new  city,  a  second 
assembly  was  held  in  March,  lo83.  The  delegates  and  freemen 
solicited  and  obtained  firom  Penn  a  second  charter,  which  dimi- 
nished the  number  of  the  council  and  assembly,  and  in  several  im- 
portant particulars  differed  from  the  first  Many  of  the  clauses  and 
regulations  show  the  eccentricity  but  philanthropy  of  Penn,  who 
was  roally  a  friend  to  his  infant  settlement.     It  was  ordained 
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^  That,  Xo  prevent  lawetdtSj  three  arbitrators,  to  be  called  peace- 
makers, should  be  chosen  by  the  country  courts,  to  hear  and  deter- 


mine small  diffieiences  between  man  and  man:  that  children  should 
be  taught  some  useful  trade,  to  tibe  end  that  none  might  be  idle, 
that  the  poor  might  work  to  live,  and  the  rich,  if  they  shoidd  become 
poor:  that  fiictors,  wronging  their  employers,  should  make  satis- 
action,  and  one-tlurd  over,  &c. :  that  no  one,  acknowledging  one 
God,  Bxni  living  peaceably  in  society,  should  be  molested  for  his 
opimon  or  his  practice,  or  compelled  to  firequent  or  maintain  any 
ministry  whatever.^  The  following  year  Penn  returned  to  Eng- 
land, but  in  consequence  of  some  discontents,  again  visited  the 
state  in  1699.  In  I7OI,  he  prepared  and  presented  a  new  char- 
ter to  the  assembly,  which  was  accepted :  it  more  minutely  defined 
the  powers  and  rights  of  the  governors  and  ffovemed.  It  gave  to 
the  assembly  the  right  of  originating  bills,  which  by  the  uTevious 
charter  was  the  prerogative  of  the  Governor*  alone,  and  or  acced- 
ing to  or  rejecting  those  which  might  be  laid  before  them.  To  the 
Gevemor  it  committed  the  right  of  rejecting  biUs  passed  by  the 
assembly,  of  appointmg  his  own  council,  and  of  exercising  the  whole 
executive  power.  Much  of  all  this  new  and  changing  legislation 
was  certamlj  experimental,  but  it  was  not  dangerous,  and  the 
eastern  hemisphere  perhaps  is  little  aware  with  now  much  less 
government  a  country  can  do  than  is  generally  supposed,  and 
that  nations  if  left  to  themselves,  and  the  pursuit  of  their  own 
interest,  will  quickly  discover  and  adopt  the  best  principles  and 
forms  dT  political  government.  In  the  early  part  of  the  revolu- 
tionary war,  the  rennsylvanians  adopted  a  new  constitution,  by 
which  the  proprietor  and  his  family  were  excluded  firom  all  share 
m  the  government  He  was  offered,  and  6nallv  accepted,  670,000 
dollars,  in  discharge  of  idl  quit-rents  due  f^nom  tne  inhabitants.  We 
must  apolo^se  for  this  long  detail,  but  its  connexion  with  the  early 
and  *'  natural  history  ^  rflegislation  must  plead  our  justification  of 
the  redtaL 

Maryland  owes  its  early  settiement  and  colonisation  to  the  per- 
secution of  the  Catholics  m  the  reim  of  James  I,  and  the  penal 
laws  which  were  thought  preferable  to  freedom  of  inouiryand 
popular  education.  Lord  Baltimore,  a  nobleman  or  ancient 
CMiolic  fiimily,  first  virited  the  Chesapeake-bay,  and  obtained  a 

Ssnt  of  territory  from  Charies  I.  The  new  colony  was  called 
aryland,  in  honour  of  Queen  Henrietta  Maria.  The  charter 
granted  to  these  colonists  conferred  more  extensive  privil^pes  than 
were  enjoyed  by  any  transatlantic  settlement  It  vested  in  the 
inhalntants  the  privilege  of  passing  laws  either  by  tiiemselves  or 
representatives,  without  any  veto  or  reservation  for  rejection  tothe 
crown.  Every  freeman  onginaDy  attended  the  Iq^idative  assem- 
Uiea  in  person  or  by  proxy.    The  rapid  increase  of  population 
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eoon  rendered  a  representadve  syatem  necessary;  and  in  I63B9  an 
act  was  passed,  constituting  *'  a  House  of  Assembly,^  to  be  com- 
posed of  members  chosen  by  the  people,  of  those  summoned  or 
appointed  by  the  proprietor,  and  of  the  Oovemor  and  Secretary. 
The  power  of  makmg  laws  was  entrusted  to  this  body.  In  1660, 
a  second  alteration  was  made.  The  legislative  body  was  divided 
into  two  branches,  the  delegates  chosen  by  the  people  constituting 
the  Lower  House,  and  the  persons  summoned  by  the  proprietors,  the 
Upper  House ;  or,  after  tne  fashion  of  the  mother  .country  (only 
changing  t}ie  terms),  a  House  of  Lords  and  a  House  of  Commons. 
It  ha4  been  recorded,  and  may  be  opportunely  stated,  for  the 
honour  of  Lord  Baltimore  and  his  associates,  that  while  the  Catho- 
lics retained  the  political  power  of  the  province,  the  Assembly 
passed  no  law  abridj;ing  the  liberty  of  conscience.  If  their  Britisn 
ancestors  were  afraid  of  Roman  Catholic  influence,  they  did  not 
dread  Protestant  ascendancy,  or  seek  to  restrain  it  by  pains  or  dvil 
disabilities.  At  the  commencement  of  the  American  Revolution, 
the  people  assumed  the  government  and  adopted  the  present  con* 
stitution,  and  terminated  the  claims  of  the  Baltimore  family  to 
jurisdiction  or  property. 

North  Carolina  was  also  granted  out  and  partitioned  in 
the  reign  of  Charles  I.  Some  emigrants  from  Virginia  settled 
in  a  track  north  of  Albemarle  Sound :  they  **  increased  and  mul- 
tiplied^ in  the  usual  ratio,  and  Mr.  Hiue  records  that  '<  they 
acknowledged  no  superior  on  earth,  and  obeyed  no  laws  but  those 
of  God  and  nature."  Lord  Clarendon  and  seven  other  persona 
obtained  a  grant  from  the  King  in  1663,  Sir  R.  Heath,  tne  ori- 
innal  grantee,  having  failed  to  perform  the  conditions  of  his  patent. 
The  new  proprietary,  to  encourage  emigration,  crave  public  as- 
surances that  all'  emigrants  and  settlers  should  en^oy  unrestricted 
religious  liberty,  and  be  governed  by  a  representative  system  and 
free  assembly.  Some  discontents  arose  on  the  first  origin  and 
administration  of  the  government  In  1668,  Locke,  at  the  re- 
quest of  the  proprietors,  prepared  a  *'  Constitution.'"  Locke,  like 
his  successors  in  that  part  of  political  business  (the  patriotic  and 
honest  Major  Cartwright  and  the  industrious  Indian  legislators  in 
Leadenhall-street^,  was  a  bad  manufacturer  of  *^  constitutions  i^ 
there  is  some  difference  between  the  process  of  detecting  and  of 
curing  diseases,  and  at  that  time  (the  seventeenth  century)  Locke 
could  more  reasonably  ei^ose  the  evils  of  political  inal-acuninistra- 
tion  than  compose  a  code  of  laws  or  originate  an  ^*  Idea  of  a  per* 
feet  commonwealth.^  His  North  Carolina  constitution  provided  a 
very  Utopian  and  fashionable  form  of  government,  but  the  means 
were  not  adapted  to  the  ends :  in  the  modem  phrase  of  a  legisla- 
tive assembly  which  rules  over  the  largest  colonial  system  in  the 
known  world,  it  did  not  ^*  ^ork  woU.*"— ^Locke's  constitution  proK 
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Tided  that  a  chief  officer,  to  be  called  the  palatine,  and  to  hold  his 
office  during  life,  should  be  elected  from  among  the  proprietors ; 
that  an  hmditanr  nobility,  under  the  name  of  lanofpraves  and 
caciques,  should  oe  created;  and  that  once  in  two  years,  repre- 
sentatives should  be  chosen  by  the  freeholders.  These  with  the 
proprietors,  or  their  deputies,  were  to  meet  in  a  parliament,  over 
which  the  palatine  was  to  preside ;  but  the  parliament  coiJd  de- 
liberate and  decide  only  upon  propositions,  laid  before  it  by  a 
grand  council  composed  of  the  palatine,  nobility,  and  deputies  of 
the  proprietors.  This  constitution,  however  **  evenly  balanced,^ 
and  European,  was  too  aristocratic,  and  but  ill-adapted  to  the 
sentiments  and  habits  of  the  people  for  whom  it  was  prepared. 
The  introduction  and  enforcement  of  it  soon  produced  civil  dis- 
sensions, and  in  1693,  at  the  request  of  the  Carolinians,  the  con- 
stitution of  Locke  was  abrogated  by  the  proprietors,  and  each 
colony  t)f  the  state  was  afterwards  ruled  by  a  governor,  councU, 
and  house  of  representatives. — North  Carolina,  at  the  same  period, 
and  subsequently  in  1729,  was  entirely  disconnected  with  the 
southern  state,  and  governed  by  its  own  separate  le^slature. 

In  1732,  Georgia,  the  soutnem  part  of  the  territory  included 
in  the  Carolina  charter,  was  colonised  from  England,  and  formed 
a  barrier  between  the  Carolinas  and  the  southern  Iilchans.  Savan- 
nah was  the  first  place  of  settlement,  but  the  few  hundred  English 
paupers,  the  emimnt  refuse  of  cities,  idle  and  irresolute  from  the 
want  and  degradation  which  had  driven  them  from  their  native 
land,  were  unable  to  fell  the  mighty  forests  of  Georgia.  The 
trustees  therefore  encouraged  by  grants  of  fifty  acres  of  land 
foreign  settlers,  and  several  hundred  Germans,  Scotch,  and 
Swiss  arrived  in  1735.  *^  Those  pious  labourers  in  the  vineyard  of 
the  Lord,^  John  Wesley,  and  George  Whitefield,  came  out  as 
missionaries  to  assist  in  the  planting  of  religion,  but  the  thoughts 
of  the  friture  world  were  of  slow  propagation  until  the  necessities 
and  wants  of  the  present  state  had  been  more  overcome.  The 
woilffly  concerns  of  this  colony  were  managed  by  trustees  ap- 
pointed by  the  charter.  In  the  first  instance,  lands  were  not 
allowed  to  be  sold  or  devised  by  the  owners,  and  the  law  of  pri- 
mogeniture was  strictly  enforced.  The  colony  in  consequence 
tanguished,  and  did  not  flourish  until  after  these  antiquated  re- 
gulations were  abolished.  The  trustees,  too  busy  in  legislation, 
disappointed  in  remuneration,  and  wearied  by  complaints  against 
theb  mis-management,  surrendered  their  cluirter  to  the  crown, 
and,  in  17^4,  a  royal  government  was  established  over  the 
colony. 

Such  is  the  remarkable  and  interesting  narrative  of  the  early 
difficulties  and  unparalleled  struggles  of  these  ^^  nurseries  of  peo- 
ple.^   Thus  did  the  wilderness  recede  before  a  few  adventurous 
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and  hardy  emigrants,  and  its  savage  inhabitants  and  wild  beasts 
give  place  to  the  industrv  and  skill  of  civilised  man ! 

This  introduction  to  the  main  subject  of  the  present  article  has 
been  already  too  long  to  allow  of  any  sketch  of  the  later  history  of 
the  States  to  the  present  period.  We  must  refer  our  readers  to 
Mr.  Hale^s  excellent  volume  for  the  most  brief  and  interesting  ac- 
count of  the  French  war  of  VIB&SS ;  of  the  revolution  and  cam- 
paigns to  the  termination  of  the  war;  of  the  adoption  of  the  con- 
stitution, and  Washin^n''s  administration ;  of  the  subsequent  ad* 
ministrations  of  Mr.  Adams,  Mr.  Jefferson,  and  Mr.  Maddison ; 
and  the  present  state  of  this  extraordinary  country.  The  English 
reader  wul  also  obtain  the  fullest  particulars  of  the  general  con- 
stitution of  the  United  States,  and  of  the  several  governments  of 
the  diflerent  parts  of  the  Union,  in  a  little  volume  and  di^t 
published  at  New  York.  (6)  The  Acts  of  Congress  constituting^ 
the  territorial  governments  are  not  added  to  tms  work,  because 
they  are  altered  and  modified  at  ahnost  every  session  of  Congress, 
ana  are  within  the  reach  of  every  one  who  wishes  to  consult  them 
in  the  editions  of  the  laws  of  the  United  States,  (c) 

Having  thus  far  wandered,  we  hope  not  uselessly,  firom  the  text 
of  this  article,  we  proceed  to  the  subject  of  the  juriisdiction  of  the 
American  Courts,  the  state  of  le^  education,  and  the  American 
cultivation  and  progxess  of  the  science  of  jurisprudence.  ^ 

The  legacy  m  the  law  was,  perhaps,  the  only  connexion  with 
the  mother  country,  of  which  the  colonies,  on  the  revolution  and 
recognition  of  independence,  could  not  rid  themselves.     It  was  so 


Uid 


li)   "  The  Constitutions  of  the        Constitution  of  Virginia. 

ted  States  of  America,  with  the  North  Carolina. 


latest  Amendments :    Also  the  De-  South  Carolina, 

deration  of  Independence,  Articles  Georgia, 

of  Confederation,  with  the  Federal  Louisiana. 

Constitution.  New  York.  Published  Kentucky 

by  £.  Duyckfaig,    1890."— Its  con-  Ohio, 

tents  are  as  follows :  —  Tenessee. 

Declaration  of  Independence.  ^  -  MississippL 

Articles  of  Confederation.  Indiana. 

Constitution  of  the  United  States.  Illinois. 

Maine  (c)  The  best  digest  of  the  Con- 
New  Hampshire,  gress  Acts  is  by  Mr.  Edward  Inger- 
Massachusetts.  soil,  in  one  large  volume  8vo. — "  A 
Charter  of  Rhode  Island.  Digest  of  the  Laws  of  the  United 
Constitution  of  Connecticut.  States  of  America,  from  March  4, 

Vennont.  1789,  to  May  15,  1820.    Philadel- 

NewYork.  phia,   18S1.'^ This  comprehends 

New  J^sey.  every  thing  except  the  Acts  relating 

Pennsylvania.  to  the  district  of  Columbia,  the  Post 

Delaware.  Road,  and  private  Acts. 
Maryland. 
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incorporated  and  engrained  in  their  judicial  efltablishments  that, 
like  the  ancient  ivy  encompassing  the  aged  oak,  it  had  become 
inlaid  in  its  very  constitution.  British  Equity  and  Common  Law 
form  the  ori^nal  and  present  subetratum  ot  American  jurispru- 
dence. While  the  United  States  were  colonies,  they  partoolc  of 
the  national  feeling  of  the  English  in  the  idolatrous  worship  of  the 
Common  Law.  The  grievances  which  induced  them  to  separate 
from  the  mother  country  were  considered  as  violations  of  the  Com- 
mon Law ;  and  at  the  very  moment  when  independence  was  de- 
clared, the  Common  Law  was  claimed  by  an  unanimous  voice  as 
the  birth-right  of  American  citizens.  It  was  then  regarded  as 
synonymous  to  the  British  Constitution,  with  which  their  political 
nghts  were  considered  to  be  identified.  In  the  ^*  revolutionary 
war^  against  Great  Britain,  the  Constitution^  or  Common  Lawy 
was  appealed  to  in  favour  of  the  principles,  which  the  contending 
parties  respectively  maintained:  it  was  esteemed  by  all  with 
veneration,  and  cherished  as  the  most  precious  inheritance,  {d)  Such 
is  the  popular  influence  of  mystical  names.  The  legislature  and 
jurists  of  America  are  Just  beginning  to  overcome  this  monster 
of  mystery  and  prostration  to  names,  and  to  establish  the  maxim, 

'^  THAT  PUKE  ETHICS  AND    SOUND   LOGIC    ARE   ALSO    PABT  OF  THE 

Common  Law.**^  Some  excellent  strictures  on  the  Common  Law 
are  scattered  through  the  pages  of  Dr.  Du  Ponceau'^s  work ;  and 
the  excellent  critique  of  Mr.  Sampson,  and  correspondence  with 
Mr.  Cooper,  have  been  communicated  to  the  English  public. 
Mr.  Bentham,  in  his  admirable  correspondence  (e)  with  several 
constituted  authorities  of  the  United  States,  early  denounced  the 
defectiveness  of  this  sandy  foundation.  Common  LaWj  and  in  his 
characteristic  style  descried  as  **  words  in  which  you  have  a  name, 
pretended  to  be  the  name  of  a  really  existing  object :  look  for  any 
such  existing  object — ^look  for  it  till  doomsday,  no  such  object 
will  you  find.''^  This  ^^  perfection  of  reason,^  according  to  Black- 
stone,  per  Lord  Coke  termed  ^*  artificial  common  sense,^  is 
fast  pruning  away,  and  will  not  much  longer  enjoy  the  prerogative 
Ovid  ascribes  to  Proteus ; 

Sunt  quibus  in  plures  jus  est  transire^^f  rai. 

The  Common  Law  of  the  United  States  is  becoming  more  and 
more  malleable :  definition  and  certainty  are  supplanting  mystical 
traditions ;  and,  as  the  late  accomplished  American  Judge  Wilson 
remarked  in  a  charge  to  a  Grand  Jury,  ^^  the  accommodating 
principle  of  a  system  of  Common  Law  (in  America)  will  adjust 
Itself  to  every  grade  and  species  of  improvement,  and  attain,  in 


{d)  Du  Ponceau^  Preface,  p.  x.         by  Jeremy  Benthnm.   London,  1817 
(e)  See    Papers    on   Codihcation,     Rvo.  p.  «)7. 
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the  progrcM  of  ti]iie»  higher  and  higher  degrees  of  perfection  re- 
eultuup  from  the  aocnmukted  wisdom  of  ages.^  It  is  hoped  that 
this  dange  of  constitution  may  be  shared  by  its  venerable  and 
reYcred  parent  on  this  side  the  Ahtntio — ^the  Engtuh  Common 
Law.  As,  in  a  subsequent  number,  we  intend  a  separate  review 
of  several  trans-atlantic  works  on  this  subject,  we  shall  suspend 
any  further  remarks  until  that  occasion.  We  shall  also  postpone 
to  an  early  number  a  review  of  the  various  Equity  Courts  or  the 
Union.  The  consideration  of  the  state  and  expediency  of  this 
jurisdiction  has  lately  imdergone  a  solemn  and  ingenious  debate  in 
the  Conventional  Legislature  of  New  York;  (/)  the  discussions 
and  resolves  of  which  are  highly  important,  and  might  be  made 
assistant  to  the  legislative  measures  now  before  Parliament  in  the 
biU,  introduced  by  the  Master  of  the  Rolls,  for  the  amendment  of 
our  own  Court  of  Chancery.  It  became  a  serious  and  grave  inquiry, 
whether  that  state  should  transfer  or  abolish  the  Equity  Junsdic* 
tion.  Such  is  the  bold  and  statesman-like  conduct  of  tnese  repub* 
lican  legislators :  they  submit  the  evils  of  ^A^r  judicial  system  to  a 
real  bona^de  investigation,  and  pleading  the  sanction  of  age  will 
not  bar  inquiry,  or  protect  abuse.  Mr.  Kent,  the  Ex-Chancellor 
of  the  State,  the  most  learned  and  upright  of  American  judges, 
took  a  prominent  part  in  the  inquiry.  He  argued  successfully 
against  the  abolition,  and  urged  the  Convention  to  establish,  and 
not  to  destroy — at  the  same  time  honestly  exposing  the  defects 
and  abuses  of  the  jurisdiction.  (^)  In  that  discussion,  it  is  averred 
that  those  states  which  have  not  a  separate  court  of  chancery 
feel  the  want  of  one,  and  that,  where  the  eouity  and  common 
law  jurisdictions  had  been  blended,  great  evus  existed.  Dela- 
ware tried  both  systems ;  and,  in  1799,  had  divided  the  chancery 
powers  into  a  distinct  and  separate  branch  :  and  the  question  had 
oeen  decided  in  &vour  of  that  course  in  South  Carolina,  after 
long  and  deliberate  discussion.  The  Convention  ultimately  en- 
acted that  the  legislature  might,  in  their  discretion,  make  provi- 
sion for  one  or  more  vice-chancellors,  and  regulate  their  powers 
from  time   to  time,   or  vest   equity  powers  in  other  courts  of 


(J)  A  Report  of  the  Debates  and 
Proceedings  of  the  Convention  of  the 
State  of  New  York  held  at  the  ca- 
pitol,  in  the  City  of  Albany,  on  the 
SSth  August,  1881.  New  York^ 
1821,  8vo.  p.  365. 

{g)  It  is  curious  that,  while,  on 
this  side  the  water,  we  Uunk  we 
can  never  have  judges  old  enough, 
tlie  Americans  consider  they  can 
never  have  them  too  young.    Mr. 


Kent,  by  an  impolitic  and  anomalous 
provision  in  the  Constitution  of  his 
own  State,  has  i>een  displaced  from 
the  office,  which  he  so  many  years 
filled  with  honour  and  public  aavan- 
lage,  because  he  was — sixty  years 
old !  If  Mr.  Brougham  were  to  in» 
troduce  such  an  act  into  a  British 
House  of  Commons  it  would  have 
a  singular  effect. 
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subordinate  juiifldiction.  The  details  of  this  interestiiiff  and 
useful  inquiry,  we  shall  communicate  and  review  on  an  eany  op- 
portunity, as  well  as  some  singular  &cts  eoncerqing  the  equity 
jurisdictions  of  the  several  States.  In  so  occult  and  mystical 
a  subject  as  **  law  as  it  is,^  experience,  perhaps,  is  the  best  guide 
to  law  <*  as  it  ought  to  be."" 

The  peat  victory  achieved  in  America  over  law-craft  is  the 
recognition  of  jurisprudence  as  a  philosophical  science.  The 
transatlantic  law  now  acknowledges  the  power  of  logic  and  the 
supremacy  of  principles ;  and  the  American  legislature  does  not 
consider  it  impolitic  to  encourage  academical  schools  of  national 
jurisprudence.  The  reason  of  legal  decisions  is  not  considered  as 
the  sacred  secret  of  twelve  high  pnests  of  the  sanctuary  of  the  law. 
How  long  will  the  present  apathy  exist  in  Great  Britain  to  the 
cultivation  of  this  all-important  science?  How  long  w31  the 
strange  anomaly  continue  of  professorships,  comparatively  use- 
less, existing  only  at  Oxford  and  Cambridge,  no  public  semi- 
nary being  established  in  London,  the  metropolis  of  law  and 
lesal  education?  When  will  the  Inns  of  Court,  formerly  so 
cefebrated,  cease  to  be  Inns  in  the  literal  sense  of  the 
word,  where  lodgings  and  bodily  sustenance  only  are  pro- 
vided; and  when,  will  the  stores  of  their  public  libraries  be 
opened  at  reasonable  hours  (early  and  late),  and  the  youthful 
student  incited  to  spend  his  leisure  there  now  devoted  to  dissipa- 
tion and  the  acquirement  of  bad  habits  ? — ^Is  this  national  stain  to 
be  eradicated  by  the  London  University,  and  jurisprudence  once 
more  to  be  cultivated  in  the  land  of  Bacon  and  Hale  (h)  ? 

Our  amor  patrus  insensibly  leads  us  home  from  the  subject  of 
our  review,  the  Progress  of  ^mmcan  jurisprudence;  but  the  ties  of 
consanguinity,  the  relations  of  parent  and  child,  are  too  close  to  be 
entirely  sev^^,  and  must  plead  our  apology.  We  shall  leave  to 
future  opportunities  the  detailed  examination  of  the  particular 
judicial  establishments  of  the  United  States,  and  proceed  to  state 
the  general  improvements  which  have  been  effected  in  their  laws 
and  l^;al  institutions.  They  are  enumerated  and  detailed  in  the 
several  works  at  the  head  of  our  article,   particularly  in  the 


(A)  The  interior  of  an  eminent  cal  and  legal  education^  can  it  be 

Kngiish  pleader's  or  conveyancer's  matter  of  surprise  that  such  should 

chambers  is  a  curious  scene  ofindo-  be  the  case?  Where  is  the  younsr 

lenoe  and  frivolity.    On  an  average  student  to  be  initiated  in  the  generu 

certainly  not  five  per   cent,  of  its  principles  and  elementary  knowledge 

fiuhionable  pupils  assist  their  mas-  of  his  profession  ?    Are  treatises  on 

ters:  these  wasters  are  technically  pleading,  or  '^  Littleton  with  Coke 

termed  bUie-'boiUes*  The  only  reports  upon  him,"  likely  to  inoculate  the 

they  peruse    are   the    newspapers,  law  student  with  a  love  of  his  profes- 

And  in  the  present  state  of  acadenu-  sion? , 

vol..  I. — ju.  P 
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DissertatioB  of  Dr.  Du  Ponceau  ;«-we  shall  briefly  enumerate 
them. 

Treason  has  been  constitutionally  defined ;  and,  by  the  same 
instrument,  as  well  as  by  the  constitution  and  laws  of  the  several 
states,  a  right  has  been  secured  to  every  accused  party  of  defend- 
ing himseli  by  counsel  in  all  criminal  cases,  without  distinction 
between  fact  and  law.  The  benefit  of  die  writ  of  Habeas 
Corpus  has  not  only  been  secured  in  the  same  manner  as  in 
England,  but  its  remedy  has  been  extended  by  the  power  which 
the  judges  hnve,  and  exercise  of  investigating  the  real  merits 
of  each  case -without  confining  themselves  to  the  face  of  the 
jetum.  The  liberty  of  the  press  is  defined  and  protected  by  law. 
Improved  penal  laws  and  an  ameliorated  and  economical  prison 
discipline  have  succeeded  the  old  sanguinary  code  and  the  black 
holes  of  the  ancient  prisons :  the  prevention  of  crime  has  been  the 
principle  of  the  inprovements  of  their  criminal  law  and  procedure ; 
a  reformatory  discipline  and  excellent  penitentiaries  nave  been 
adopted  in  every  state.  Imprisonment  for  debt  has  been  taken 
away  in  several  states  in  favour  of  women,  and  there  is  a  generiQ 
national  feeling  of  abolishing  it  altogether,  and  of  living  to  credi- 
tors a  more  complete  and  summary  power  over  Uie  property  of 
their  debtors  than  the  present  laws  provide :  it  is  in  contemplation 
to  extend  the  doctrine  of  liens,  ana  under  suitable  regulations  to 
make  outstanding  debts  liable  to  attachment  or  execution.  The 
bankrupt  law  has  been  improved,  and  is  under  the  further  con- 
sideration of  the  legislature. 

Civil  iurisprudence  has  also  been  greatly  improved.  Of  the 
ancient  feudal  system  nothing  remains  but  a  few  harmless  names 
and  obsolete  forms.  All  the  lands  sold  by  the  state  of  New  York 
have  been  granted  allodially  in  name  as  well  as  in  substance ; 
although  from  custom  and  verbiage  the  words  ^^fee  simple^  are 
used  in  the  conveyances.  Estates  tail  are  every  where  (except  in 
one  state)  either  abolished,  or  a  simple  form  has  been  provided  for 
converting  them  into  absolute  estates  (i).  As  these  facts  are  now 
extremely  important,  from  the  public  and  professional  desire  of 
imj>roving  the  laws  of  real  property  in  our  own  country,  we  shall 
notice,  from  the  information  afibrded  in  Mr.  Griffith  s  excellent 
work,  the  alteration  in  the  law  of  estates  tail  in  the  several  states 
of  the  Union.  In /our  states,  viz.  Vermont,  Illinois,  Indiana,  and 
Louisiana,  these  fetters  of  property  never  were  in  existence.  In 
one,  viz.  South  Carolina,  the  statute  de  donis  never  was  in  force, 
but  fees  conditional  at  common  law  prevail.     In  twelve  they  have 


(0  Du  Ponceau,  p.  115.— The  Griffith,  formerly  Judge  of  the  Cir- 
Annual  Law  Register  of  the  United  cuit  Courts  of  New  Jersey,  Pennsyl* 
States,  edited  by  the  Hon.  William    vania  and  Deiawarc. 
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been  abolished  or  converted  by  statutes  into  fee  simple  absolute, 
vis.  New  York,  Ohio,  Vimnia,  North  Carolina,  Georgia,  Missouri, 
Tennessee,  Kentucky,  Connecticut,  Alabama,  Mississippi,  and 
New  Jersey ;  but  in  the  last /our,  a  species  of  estate  tail  exists  for 
the  life  of  one  donee,  or  a  succession  of  donees  then  limng.  In 
8UV  they  may  be  barred  by  deed,  acknowle^ed  before  a  court  or 
some  magistrate,  vis.  Rhoae  Island,  Maine,  Pennsylvania,  Massa^ 
chussets,  Maryland,  and  Delaware ;  but  in  the  last  four  may  also 
be  barred  by  nne  and  common  recovery.  The  exception  in  which 
they  exist  as  in  Eneland  with  all  their  peculiar  incidents  is  the 
state  of  New  Hampshire. 

The  doctrine  of^survivorship  in  joint  tenancy  is  also  done  away. 
The  law  of  primogeniture  no  loneer  subsists  m  any  of  the  states. 
Manors  and  copyholds  are  feudal  luxuries  unknown.  Conveyanc- 
ing has  been  reduced  to  simple  forms,  and  is  not  now  an  intricate 
science.  Registries  of  deeds  and  mortgages  have  been  established 
in  every  state  {jY 

The  forms  of  proceeding  in  courts  of  justice  have  also  been 
greatly  simplified,  and  the  number  of  its  officers  reduced  to  a 
prothoaotary  or  clerk,  and  a  common  cryer.  The  costs  of  a  law- 
suit are  comparatively  trifling,  and  the  law  is  accessible  to  the  poor 
as  well  as  to  the  rich.  It  is  complained  that  a  loose  practice  has 
succeeded  the  old  strict  forms  of  pleading,  but  the  practical 
purposes  are  confessedly  attained ;  and  at  all  events  the  evils  of 
the  new  bear  no  comparison  to  those  of  the  old  system.  The 
forms  of  criminal  indictments  are  mainly  preserved  as  the  best 
portion  of  English  law  (k). 

In  the  Equity  jurisdictions  and  judgments,  too  much  remains  of 
the  subtle  and  nice  distinctions  and  artificial  principles  of  reasoning 
appertaining  to  the  old  European  schools. 

Doubtless  it  is  desirable  that  an  uniformity  of  jurisprudence 
should  be  eflected  in  all  these  different  states,  as  ftr  as  is  practica- 
ble and  consistent  with  their  peculiar  political  circumstances.  Tlie 
discordant  decisions  of  so  many  co-ordinate  judicial  authorities  is' 
manifestly  inconsistent  and  defective,  but  this  will  be  remedied  in 
a  few  years;  and  in  the  meanwhile  they  constitute  so  many  useful 
experiments  in  the  science  of  Jurisprudence.  We  cannot  better 
sum  up  this  general  account  of  American  law  improvement  than 
by  quoting  the  following  extract  from  Ingersoll^s  Discourse: 

''  The  law  has  been  much  simplified  in  transplantation  from  Europe  to 
America  ;  and  its  professional  as  well  as  political  tendency  is  still  to  fiir- 

(J)  Du  Ponceau,  p.  115.  Law  on  the  Subject  of  Crimes  and 

(k)^  See  Historical  Sketches  of  the  Punishments.       By.    John     Milton 

Principles  and  Maxims  of  American  Goodenow.    8vo.  pp.428.    Stuben- 

Jurispnidence,  in  Contrast  with  the  ville,  1819. 

Doctrines  of  the  English  Common 

d2 
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ther  simplieity.  The  brutal,  ferocious,  and  inhuman  laws  of  the  feudists, 
as  they  were  termed  by  the  civilians  (1  use  their  own  phrase^,  the  arbi- 
trary rescripts  of  the  civil  law,  and  tne  harsh  doctrines  of  tne  common 
law,  have  ail  been  melted  down  bv  the  genial  mildness  of  American  insti- 
tutions. Most  of  the  feudal  distmctions  between  real  and  personal  pro- 
perty, complicated  tenures  and  primogeniture,  the  salique  exclusion  of 
temales,  the  unnatural  r^ection  of  the  half-blood,  and  ante-nuptial  off- 

3>ring,  forfeitures  for  crimes,  the  penalties  of  alienage,  and  other  vices  of 
uropean  jurisprudence,  which  notlung  but  their  existence  can  defend, 
and  reason  must  condemn,  are  either  abolished,  or  in  a  course  of  abroga- 
tion here.  Cognizance  of  marriage,  divorce,  and  posthumous  administra- 
tion, taken  from  ecclesiastical,  has  been  conferred  on  the  civil  tribunals. 
Voluminous  conveyancing  and  intricate  special  pleading,  among  the  cost- 
liest mysteries  of  professional  learning  in  Great  Britain,  have  nven  place 
"to*  the  plain  and  cheap  substitutes  of  the  old  common  law.  With  a  like 
view  to  abridge  and  economise  litigation,  coercive  arbitration,  or  eqidva- 
lents  for  it,  have  been  tried  by  legislative  provision ;  jury  trial,  the  great 
Bakmard  of  personal  security,  is  nearly  universal,  and  ought  to  be  ^uite 
so  &T  its  invaluable  political  influences.  It  not  only  does  justice  between 
the  ^litigant  parties,  but  elevates  the  understanding  and  enlightens  the 
rectitude  of  all  the  community.  Sanguinary  and  corporal  punishments  are 
yielding  to  the  interesting  experiment  of  penitential  confinement.  Judicial 
official  tenure  is  mosUy  mdependent  of  legislative  interposition,  and  com- 
pletely of  executive  influence.  The  jurisdiction  of  the  courts  is  far  more 
extensive  and  elevated  than  that  of  the  mother  country.  They  exer- 
cise, among  other  high  political  functions,  the  original  and  remarkable 
power  of '  invalidating  statutes,  by  declaring  them  unconstitutional ;  an 
ascendancy  over  politics  never  before  or  elsewhere  asserted  by  jurispru- 
dence, which  autnorises  the  weakest  branch  of  a  popular  ^vemment  to 
annul  the  measures  of  the  strongest.  If  popular  indignation  sometimes 
assails  this  authority,  it  has  seldom,  if  ever,  been  able  to  crush  those  who 
have  honestiy  exercised  it ;  and  even  if  it  should,  though  an  individual 
victim  might  be  immolated,  his  very  martyrdom  would  corroborate  the 
system  for  which  he  suffered.  Justice  is  openly,  fairly,  and  purely  ad- 
ministered, fieed  from  the  absurd  costumes  and  ceremonies  whicn  disfigure 
it  in  England.  Judicial  appointment  is  less  influenced  by  politics ;  and 
judicial  proceedings  more  independant  of  political  considerations."  P.  37 — 9. 

As  a  further  evidence  of  the  growing  and  efFective  spirit  of 
improvement,  the  law  schools  have,  during  the  last  few  years, 
increased  in  a  remarkable  degree ;  and  some  of  the  most  distin- 
guished public  characters  have  not  disdained  to  fill  the  Professor'^s 
chairs.  Dr.  Du  Ponceau,  in  his  inaugural  discourse  on  legal 
education,  delivered  at  the  opening  of  the  Philadelphia  Law 
Academy,  proudly  appeals  to  the  advancement  and  superiority 
of  legal  academical  mstruction  in  the  two  establishments  in 
Connecticut  and  Massachusets,  then  the  only  institutions  for 
legal  students.  At  the  former  place  Judge  Reeves  successfully 
founded  a  law  school,  consisting  of  students  from  all  parts  of  the 
union.  In  the  University  of  Cambridge,  in  the  state  of  Massa^ 
chusets,  a  law  chair  is  established,  where  lectures  are  regularly 
delivered  by  two  professors,  of  eminent  knowledge  and  talents. 
The  Connecticut  establishment  continues  to  flourish  under  the 
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caxe  of  Jud|^  Gould^  the  micoeEaor  of  Mr.  Reeves.  Subsequent 
academical  institutions  have  elevated  the  profession  and  science. 
In  the  Transylvania  University  at  Lexington,  State  of  Kentucky, 
there  is  a  chair  of  dvil  law,  now  or.  lately  filled  by  Dr.  Barry; 
and  one  of  coipmon  and  statute  law,  under  Mr.  Bledsoe.  In  tne 
University  of  New  York,  Mr.  Een^  the  Ex-Chancellor,  fills  the 
establishra  chair  of  jurisprudence.  At  Baltimore,  Professor 
Hoffinan,  and  at  Northampton,  in  the  State  of  Massachusets, 
Jud|^  Howe  and  Mr*  Mifis,  member  of  Congress,  lectured  to 
considerable  numbers  of  students,  and  probably  now  continue 
their  useful  labours ;  and  other  similar  institutions  may  exist  in 
the  remoter  states.  Some  excellent  remarks  are  made  oy  Inger- 
•oU,  on  the  legal  education  of  the  American  students  :— 

''  The  education  for  the  bar  is  less  technical^  their  practice  is  more  in- 
tellectual, the  vocation  is  relatively  at  least  more  independent  in  the 
United  States  than  in  Great  Britain.  Here,  as  there,  it  is  a  much  ire* 
quented  avenue  to  political  honours.  All  the  chief  justices  of  the  United 
States  have  filled  eminent  political  stations,  both  abroad  and  at  home.  Of 
the  five  presidents  of  the  United  States,  four  were  lawyers ;  of  the  several 
candidates  at  present  for  that  office,  most,  if  not  all,  are  lawyers.  But 
without  any  public  promotion,  American  societv  has  no  superior  to  the 
man  who  is  aidvancea  in  any  of  the  liberal  profesmons.  Hence  there  are 
more  accomplished  individuals  in  professional  life  here,  thaVr  where  this  is 
not  the  case.  Under  other  governments  patronage  will  advance  the  un- 
worthy, and  power  will  oppress  the  meritorious.  Even  in  France,  where 
there  are,  and  always  have  been,  lawyers  of  great  and  just  celebrity^  we 
sometimes  see  that  for  exerting  the  noblest,  and,  in  free  countries,  the 
most  common  duties  of  their  profession,  for  resisting  the  powerful  and 
defending  the  weak,  they  are  liable  to  irresponsible  arrest,  imprisonment, 
and  deg^Eulation,  without  the  succour  and  sanctuary  of  a  free  press  and 
dauntl(MS  public  sympathy.  In  Great  Britain,  it  is  true,'  there  is  no  such 
apprehension  to  deter  them ;  and  equally  true,  that  professional,  as  weU  as 
political,  dignities,  are  free  to  all  candidates.  But  the  ascendancy  of  rank, 
the  contracted  divimons  of  intellectual  labour,  the  technicality  of  practice, 
combine  with  other  causes  to  render  even  the  English  inmviduals,  not 
perhaps  inferior  lawyers,  but  subordinate  men. 

"  British  jurisprudence  itself,  too,  that  sturdy  and  inveterate  common 
law,  to  which  Great  Britain  owes  many  of  the  great  popular  conservative 
prindnles  of  her  constitution, — even  these  have  been  impaired  bv  lonff  and 
terrible  wars,  during  which,  shut  up  within  their  impregnable  island,  the 
offsprinpp  of  Alfred  and  of  Edward, — infusing  their  passions,  their  politics, 
and  their  prejudices,  into  their  laws,  have  wrenched  them  to  their  occa- 
sions. The  distinguishing  attributes  and  merits  of  the  common  law  are, 
that  it  is  popular  and  mutable ;  takes  its  doctrines  from  the  people,  and 
suits  them  to  their  views.  While  the  American  judiciary  enforces  thb 
system  of  jurisprudence,,  may  it  never  let  wars,  or  popular  passions^  or 
foreign  influences,  impair  its  principles."  P.  39,  40. 

The  seal  of  the  members  of  the  legal  profession  in  North  Ame- 
rica>  to  extend  the  bounds  of  leffal  science,  and  to  improve  their 
jurisprudence  by  the  study  of  that  of  other  nations,  ancient  and 
modem,  is  little,  known,  and  still  less  imitated  in  England,  where 
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we  are  oonlent  with  the  dusty  and  superannuated  folios  of  Giotiiifi, 
PuffendoiF,  and  Vattel.  The  Americans  have  a  Law  Journal,  of 
which  seven  volumes  had  been  published  in  Philadelphia  in  1824, 
edited  by  Mr.  John  E.  Hall,  the  contents  of  which  bear  ample 
testhnony  to  the  above  facts.  Mr.  Wheaton,  the  official  reporter 
<tf  the  decirions  of  the  Supreme  Court  of  the  United  States,  has 

1>laced  at  the  end  of  his  several  volumes  of  Reports  an  appendix  of 
earned  notes,  pving  comparadve  views  of  tne  laws  of  different 
countries  which  are  treated  of  in  the  body  of  the  work :  we  have 
not  seen  the  ninth  volume,  but  understand  that  it  contains  an 
epitome  of  the  laws  of  Spain.  A  great  number-  of  the  works  of 
eminent  foreign  authors,  Roccus,  Bynkershoek,  Martens,  Schkgel, 
Pothier^  Emerigon,  Valin,  Jacobsen,  and  many  others  have  .been 
translated  by  ue  American  jurists  from  various  languwes,  and 

Jiublished,  some  of  them  with  erudite  and  useful  notes.  Two  dif- 
erent  translations  have  appeared  of  the  French  Commercial  Code, 
and  one  of  the  Criminal  Code,  all  with  copious  notes  by  difierent 
transatlantic  writers.  Mr.  Cooper  has  published  an  edition  of 
Ju8tinian'!s  Institutes,  with  a  translation,  and  very  learned  annota- 
tions, in  which  |ie  compares  the  Roman  system  of  jurisprudence  with 
that  of  the  United  States  (Q.  The  few  English  works  of  merit  on 
legislation  and  jurisprudence  are  speedily  reprinted  in  America ; 
and  our  transatlantic  brethren,  so  far  from  jealousy,  have  a  most 
filial  and  reverential  respect  for  the  productions  of  British  mind. 
Several  of  the  recent  American  works  on  penal  law  are  known  to 
the  English  reader,  and  are  cited  in  Mr.  Montagu'*s  able  and  phi- 
lanthropic pubUcations  in  favour  of  the  abolition  of  capital  punish- 
ments. Many  publications  on  the  Common  Law,  practical  and 
corrective,  have  been  enumerated  in  the  pages  of  this  article.  Se- 
veral admirable  essays  also,  and  much  valuable  information  on  die 
state  of  American  law,  may  be  found  in  the  volumes  of  that  supe- 
rior and  well-conducted  periodical  work,  the  North  American 
Review. 

We  have  now  completed  a  rapid  and  general  account  of  the 
judicial  institutions  and  progress  in  jurisprudence  of  this  marvel- 
lous country.  ^We  have  no  &sire  to  mi^nify  her  national  merits 
or  superiority ^^or  to  establish  an  invidious  comparison  with  the 
courts  or  law  of  our  own  country.     Great  Britam  and  America 


{I)  The  Institutes  of  Justinian, 
with  Notes,  by  Thomas  Cooper,  Esq. 
Professor  of  Chemistry,  at  Carlisle 
College,  Pennsylvania,  Philadelphia, 
1812,  Svo.  pp.  714.  England  has 
the  honour  of  giving  hirth  to  this  in- 
telligent jurist,  who  abandoned  the 
English  bar  and  emigrated  to  Ame- 


rica at  the  period  of  the  French  Re- 
volution, disgusted  with  the  political 
persecutions  m  Europe.  He  is  known 
to  the  English  metaphysical  reader 
by  a  volume  of  essays,  which,  with 
the  late  edition  of  Justinian,  richly 
merit  re-publication  in  his  native 
country. 
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are  ^<  bone  of  bone,  and  flesh  of  flesh.'"  No  temporary  wars  or 
jealousies  can  long  sever  the  natural  and  beneficial  connection  that 
must  ever  subsist  between  the  two  countries.  The  Americans 
must  ever  look  back  on  Europe  with  the  feelings  of  grateful  recol- 
lection every  posterity  bears  to  its  ancestors.  On  the  other  hand, 
their  greatness  is  our  pride.  British  blood  and  intellect  was  the 
germ  of  transatlantic  prosperity.  Through  their  medium  our  lan- 
•gvaffc  will  acquire  an  extension  which  no  other  ever  possessed ;  and 
as  the  patriarchs  of  old  rejoiced  in  the  multiplication  of  their  ofi^ 
spring,  so  must  every  English  heart  hail — ^American  prosperity  and 
aggrandisement.  May  the  ffovemments  of  the  two  empires  ever 
respond  to  these  feelings.  Smce  the  acknowledgment  of  American 
indenendence  we  have  gained  experience,  dear  Iniught,  confessedly, 
whioi  has  dispelled  the  illusions  of  the  colonial  system :  we  have 
learned  that  so  far  from  its  beine  the  great  part  of  our  power,  it  is 
the  whole  of  our  weakness.  That  a  monopoly  of  colonial  produce 
18  not  gainful ;  that,  so  far  from  any  revenue  being  obtained  from 
distant  setdements,  they  never  cover  their  prime  cost.  It  has  been 
made  manifest  that,  supposing  we  had  a  rurht  now  to  govern  the 
American  states,  and  they  the  inclination  to  be  governed  by  us,  we 
should  get  nothing  by  governing,  but  gain  every  thing  by  parting 
with  them.  This,  however,  is  a  lesson  the  pages  of  which  are  not 
yet  idl  learned. 

Other  and  most  important  points  of  instruction  may  be  derived 
from  the  history  of  America:  we  shall  perceive  that  a  rapid 
increase  of  national  prosperity  has  accompanied  the  reform  of  the 
English  law,  and  we  shall  learn  to  disregard  those  forebodings 
of  evil  by  which  the  enemies  of  legal  amendment — ^the  friends  of 
antiquated  abuses,  still  endeavour  to  deter  us  from  the  task  of 
reformation.  In  1820,  the  Republican  population  had  more 
than  doubled  in  less  than  twenty-five  years,  and  contained 
9,642,150  souls  f     New  roads,  canals,   and  railways,  are  daily 

S'?ing  greater  activity  to  internal  commerce,  and  justly  may 
eir  statesmen  and  orators  ii)dulge  the  loftiest  anticipation  for  the 
future.  The  universal  diffusion  of  knowledge,  and  the  consequent 
industrious,  frugal,  and  moral  habits  of  the  people,  have  worked 
political  miracles  which  would  have  scared  the  faith  of  our  feudal 
ancestors.  The  progress  of  education,  and  the  ravenous  appetite  for 
knowledge  is  almost  incredible  :  Schools  and  Universities  increase 
and  flourish  co^xtensively  with  population  in  all  parts  of  the  Union ; 
they  are  founded  by  the  state,  and  even  travelling  libraries  are  pro- 
vided where  needed.  The  cheap  publication  of  books  encourages 
a  demand  and  supply  unexampled  in  any  European  state.  A  few 
facts  will  astonish  the  reader  as  detailed  in  Ingersoll.  A  capital 
of  125,000/.  was  invested  in  one  edition  and  reprint  of  Rees'' 
Cydopsedia,  and  many  classes  of  the  engravings  are  equal  to  those 
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of  the  British  artists.  There  have  been  eight  editions,  com- 
priong  79^^  copies  of  Stewart^s  Moial  Phflosophy,  published 
during  the  kst  twenty  jears ;  a  greater  number  we  suspect 
than  nas  been  sold  in  its  own  country :  this  latter  fact  is  a 
remarkable  proof  of  the  inijuiring  taste  and  reflective  ch** 
racier  of  the  public  mind  m  the  Union.  200,000  Copies 
of  Sir  Walter  Scott^s  novels  have  issued  from  the  American  press 
in  the  last  nine  years  !  Periodical  works  and  newspapers  abound 
in  extraordinary  and  countless  quantity.  Four  thousand  coj^es  of 
the  Edinburgh  and  Quarterly  Reviews  are  republished  there,  and 
the  same  number  of  copies  of  a  home  periocucal,  of  real  and  in* 
•creasing  celebrity,  the  North  American  Review.  The  itinerant 
book  trade  is  peculiar  to  this  knowledse-seeking  country :  more 
than  two  hundred  waggons  travel  throu^  the  country  loaded  with 
books  for  sale  !  Five  thousand  post-offices  distribute  private  and 
public  intelligence  throughout  this  amasing  Union,  traversing, 
with  punctual  celerity,  9^,000  miles  of  post-roads,  21,000  miles 
every  day!  An  internal  navigation  of  10,000  miles  now  belts 
this  country  from  the  great  western  valley  to  the  waters  of  the 
Hudson  and  Chesapeake. 

No  traitor  has  yet  forfeited  his  life  to  American  law !  State 
prosecutions  never  bring  licentiousness  or  infidelity  into  notice  and 
publication,  or  provoke,  stimulate,  and  disseminate  that  which 
otherwise  would  oe  smothered  in  its  own  obscurity  and  insignifi- 
cance. Religion,  althd^h  deriving  nopUlars  from  the  state,  is 
possessed  of  8000  places  of  public  worship,  and  guarded  by  6000 
ecclesiastics ;  *^  intolerance  is  disarmed  by  being  let  alone,^  and 
the  various-Christian  sectis  a^ree  to  differ.  Neffro  slavery,  which 
has  been  so  Iouj;  an  opprobnum  to  the  boasted  land  of  freedom, 
for  the  institution  of  which,  however,  the  mother  country  must 
bear  the  blame,  will  cease  in  tne  state  of  New  York  in  1828,  and, 
as  we  are  informed,  in  every  northern  and  eastern  state  in  1890. 

Mr.  Hale  concludes  his  interesting  history  with  the  following 
impressive  and  eloauent  exhortation  to  the  people  of  the  States : — 
<<  The  Citizens  of  this  Republic  should  never  forget  the  awiFul 
responsibilities  resting  upon  them.  They  constitute  the  oldest 
nation  on  this  western  hemisphere ;  the  first  on  the  list  of  exist- 
ing republics.  They  stana  forward, — the  object  of  hatred  to 
some— -of  admiration  to  many— of  wonder  to  all ;  and  an  impres- 
sive example  to  the  people  of  every  country.  To  them  is  com- 
mitted an  experiment,  successful  hitnerto,  the  final  result  of  which 
must  have  a  powerful  influence  upon  the  destiny  of  mankind ;  if 
fiftvourable^and  happy,  the  whole  civilized  world  wiU  be  free;  if 
adverse,  despotism  and  darkness  wiU  again  overshadow  it  May 
they  ever  be  sensible  of  the  vast  importance  of  their  example. 
May  they  never  betray  their  sacred  tnist.^ 
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We  shall  now  conclude  an  article  which  has  gieatly  exceeded 
our  anticipated  bounds,  and  in  our  future  pages  present  to  our 
readers  details  of  the  several  topics  here  only  senerally  reviewed. 
hk  this  account  of  the  state  and  prepress  en  American  Juris- 
prudence, we  have  confined  ourselves  a&nost  exclusively  to  facUf 
because  the  iudicial  improvement^  and  \egtl  advancement  of  the 
States^  would  otherwise  scarcely  receive  credit  on  this  side  the 
Atisn^  Of  the  cafMes  of  their  national  greatness  we  have 
observed  little;  they  may  be  comprised  in  one  word — Liberty ^ 
and  in  the  great  sentiment  of  the  Roman  historian^-Civtto^  in- 
memaratu  est,  adeptd  Kbertate,  quantum^  hreioi  creverit. 


Aet.  III.— office  of  coroner. 

A  Meeting  of  the  Coroners  of  England  and  Wales  was  re- 
cently held  for  the  purpose  of  preparing  a  petition  to  Parliament, 
the  ostensible  object  df  which  was  to  pray  foit  an  amendment  dt 
the  laws  relating  to  the  office  of  Coroner.     The  meeting  was  a 
dose  one;  aQ  reporters  for  the  public  press,  or  other  persons 
through  whose  means  publicity  might  be  given  to  the  ddibeiA- 
tions  of  the  Coroners,  having  been  cautiorudy  excluded.     It  has 
been  well  observed,  that  when  reason  is  against  a  man,  or  dass  of 
men,  the  man  or  dass  of  men  is  sure  to  be  against  reason;  and 
it  may  be  predicated  with  equal  truth  of  all  secret  assemblies, 
that  tney  are  against  publidty,  because  publidty  is  sure  to  be 
against  them.     Owls  shun  the  light  because  their  organs  of  vision 
are  too  weak  to  bear  it,  and  in  like  manner  nature  has  kindly 
provided  against  the  danger  to  which  men  of  weakly  morality 
might  otherwise  be  subjected,  by  endowing  them  with  an  exqui- 
site sensibility  to  the  inconveniences  of  exposure.    We  are  by  no 
means  prepared  to  say,  that  the  horror  of  publidty  which  has  so 
long  characterised  Coroners  and  their  proccMsdings,  is  attributable 
in  all  cases  toa  taint  in  the  morality  of  these  officers :  in  many 
instances  we  should  be  disposed  to  ascribe  it  rather  to  a  lack  c£ 
wisdom  than  of  virtue.     But  the  suspidon  of  the  public  is  ex-, 
dted,    and  justly  excited,    whenever  any   attempt  is  made  on 
the   part  of  Coroners,  in  their  offidal  capadty,  to  elude  that 
salutary  control,  from  which  even  the  highest  judicial  function- 
aries in  the  kin^om  do  not  attempt  to  claim  exemption ;  and  a 
portion  of  suspdon  or  discredit  must  also  attach  to  their  pro- 
ceedings, when  they  meet  together  to  deliberate  with  dosed  doors 
on  the  best  mode  of  petitioning  the  legislature  for  an  improve- 
ment of  what  they  profoundly  termed  in  their  advertisement  the 
Le^  Coronatoria. 
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It  needs  no  marvellous  sagacity  to  anticipate  the  result  of  the 
deliberations  of  a  snug  meeting  of  Coroners,  shut  up  in  a  tavern, 
for  the  purpose  of  suggesting,  by  way  of  petition,  to  Parliament 
the  best  means  of  amending  the  law  affecting  their  own  offices. 
What,  in  point  of  fact,  was  the  issue  of  their  deliberations  ?  The 
secrecy,  in  which  they  took  care  to  intrench  their  proceedings,  has 
of  course  prevented  the  public  from  knowing  any  thing  of  the 
premises  which  led  to  their  enlightened  conclusions ;— posterity 
will  know  nothing  of  the  reasoning,  or  the  eloauence,  or  the 
erudition,  expencfed  by  the  assembled  Coroners  oi  England  and 
Wales  at  the  Exchequer  Coffee-house,  but  it  may  be  reasonably 
presumed  that  the  utmost  unanimity  prevailed  in  respect  to  thic 
substance  of  the  petition,  upon  which  they  ultimately  decided, 
for  they  finished  oy  petitionmg  Parliament  to  amend  the  Lea? 
CoTonatOTta^  by  increasing  the  fees  and  emoluments  of  Coroners. 

That  the  laws  affecting  the  office  of  Coroner  re<][uire  legislative 
revision,  no  man,  who  has  reflected  upon  the  subject,  or  who  is 
aware  of  the  abuses  connected  with  the  present  mode  of  dis- 
charging the  duties  of  the  office,  can  doubt ;  but  no  man,  we 
apprehend,  who  is  free  from  the  prejudices  or  potations  which 
inspired  the  deliberations  at  the  Exchequer  Coffee-house,  will 
beheve  that  the  remedy  suggested  by  the  Coroners  of  England 
and  Wales  is  calculatea  to  improve  the  present  state  of  the  law, 
or  to  correct  existing  abuses.  The  remarks  of  the  Home  Secre- 
tary, in  a  short  discussion  which  took  place  on  this  subject  in  the 
present  session  of  Parliament,  on  the  avidity  with  which  the 
office  of  Coroner  is  sought  whenever  it  becomes  vacant,  furnish, 
we  think,  a  conclusive  answer  to  the  complaint  of  inadequate 
remuneration.  Whole  counties  have  been  agitated  by  contested 
elections  for  the  office ;  in  Staffordshire  a  second  contested  elec- 
tion recently  took  place,  the  first  having  been  set  aside  on  the 
ground  of  informahty ;  and  in  Worcestershire,  more  freeholders, 
we  believe,  voted  on  the  election  of  a  Coroner,  than  for  the 
Knights  of  the  Shire.  The  complaint  of  the  inadequacy  of  the 
allowance  made  for  travelling  expenses  and  of  the  fees  for  taking 
inquisitions  is,  in  reality,  founded  upon  a  partial  view  of  the 
question,  for  no  class  of  men  understands  better  than  the  Coro- 
ners of  England  and  Wales  that  the  direct  emoluments  of  an 
office  are  not  always  to  be  taken  as  a  measure  of  its  value.  The 
salary  of  the  head-master  of  Eton  College  does  not,  we  believe, 
exceed  40/.  per  annum^  and  the  head-waiter  of  the  London 
Coffee-house  pays  100/.  a-year  for  his  situation.  Now  we  will 
put  it  to  the  sagacity  of  any  one  of  the  Coroners  of  England  and 
Wales  who  assembled  at  the  Exchequer  Coffee-house,  and,  after 
the  petition  concocted  at  tlmt  place  of  entertainment,  wc  have  a 
very  exalted  opinion  of  their  sagacity,  whether  he  believes  that. 
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in  the  &Bt  of  the  iiutanceB  we  have  just  mentioned,  the  reverend 
grunmaiian  veaUy  submits  to  the  dmdgery  of  flogging  five  hun- 
dred boys  put  or  fidse  quantities  at  less  than  two  shillings  per- 
head  per  annwn\  or  whether,  in  the  other  instance,  he  believes 
the  head-waiter  to  be  an  injured  individual,  ficom  whom  the  pro- 
prietor of  the  London  CoiFee-house,  not  content  with  withhploing 
all  remuneration  for  his  services,  exacts  100/.  a-year  as  apxemium 
upon  his  own  iigustice.  The  fact  is,  that  the  office  of  Coroner  is 
eagerly  sought  after  by  profiessional  men,\even  in  the  obscurest 
counties  of  the  kingdom,  not  on  account  of'  the  direct  emoluments 
attached  to  it,  but  on  account  of  the  power  and  the  distinction 
which  it  confers.  It  is  in  these  collateral  advantages,  to  say 
nothing  of  less  le^timate  sources  of  profit,  which  ought  un- 
doubtedly to  be  rgected  from  the  argument,  diat  Coroners  find 
an  ample  .remuneration  for  their  services.  Power  is  remunera- 
tion ;  distinction  is  remuneration ;  increase  of  business,  the  neces- 
sary consequence  of  increased  power  and  distinction,  is  remune- 
ration. 

If  the  numerous  instances  of  competition  for  the  office,  and  the 
large  sums  frequently  enended  in  contested  elections  by  a  class 
of  men  who  have  generally  rather  a  keen  eye  to  their  own  inte- 
rests, and  yIio  aic  seldom  chaigeable  with  an  improvident  outlay 
of  capital,  prove  incontestably  that  the  office  is  worth  possessing, 
and  consequently  not  underpaid ;  it  is  scarcely  necessary  to  advert 
to  other  considerations  which  tend  to  prove  the  inexpediency  of 
increasing  the  fees  and  salaries  of  Coroners.  If  the  fees  for 
taking  inquisitions  were  doubled,  the  temptation  to  holding 
unnecessary  and  vexatious  inquisitions  would  be  proportionally 
increased.  Burthened  too  as  the  landed  interest  is,  m  common 
with  all  classes  of  the  community,  the  increase  of  the  county 
rates  which  would  be  occasioned  by  rising  the  salaries  of  Coro- 
ners is  a  consideration  of  no  light  importance;  nor  is  it  any 
answer  to  this  argument  against  an  augmentation  of  their  fees,  to 
maintain,  as  one  of  the  Coroners  has  done,  in  a  letter  addressed 
to  a  public  journal,  that  the  sums  now  paid  by  parishes  towards 
defraying  tms  charge  are  so  inconsiderable,  that  the  proposed 
increase  would  not  be  felt ;  for  if  a  tax  be  unnecessary,  it  is  not 
the  less  unjustifiable  because  it  can  be  shown  to  be  but  a  trifling 
addition  to  the  burthens  under  which  the  country  is  already 
labouring. 

It  has  been  said  that,  if  Coroners  be  underpaid,  they  will  be 
tempted  to  seek  remuneration  by  indirect  means,  against  which, 
if  they  were  adequately  remunerated  by.  law,  their  moral  prin- 
ciples would  revolt.  We  doubt  whether  any  Coroner,  whose 
moral  principles  arc  in  a  condition  to  be  aflSscted  by  the  difiercnce 
between  an  allowance  of  40^.  and  2O5.  for  holding  an  inquest. 
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or  between  an  anowance  of  9d,  and  4^.  a  inile  for  travelling  ex- 
penses, would  be  greatly  shocked  at  any  favourable  opnortu- 
nity  of  enlarging  his  pecuniary  resources,  or,  as  the  f;enuemen 
closeted  at  the  Exchequer  Coffee-house  would  say,  of  unprovin^ 
the  Leaf  Corondtoria.  We  cannot  help  thinking,  that  the  sound 
principle  in  legislating  on  this  subject  would  bf ,  not  to  consent  to 
a  compromise  with  the  cupidity  or  immoral  propensities  of  indivi- 
duals, who  are  unworthy  of  holding  an  important  and  honourable 
office,  but  to  obviate  the  necessity  of  such  a  compromise  by 
raising  the  qualifications  of  the  officers,  and  thereby  removing,  as 
far  as  legislative  provisions  can  remove,  the  temptation  to  abuses. 
The  eagerness  with  which  the  office  is  sought  shows  that  this 
experiment  may  be  safely  made,  and  it  will  be  a  far  more  salutary 
as  well  as  a  cheaper  course,  to  endeavour  to  raise  the  office  to  its 
ancient  respectability,  than  to  aim  at  reconciling  the  honourable 
discharge  of  its  duties  with  the  interests  of  men  who  are  un- 
worthy of  holding  it. 

The  office  of  Coroner  was  originally  one  of  co-ordinate  dignity 
and  importance  with  that  of  She^fF,  and  even,  at  this  day,  where 
just  exception  can  be  taken  to  the  Sheriff,  either  from  suspicion  of 
partiality,  or  on  the  ground  of  his  having  an  interest  in  the  suit, 
process  should,  by  law,  be  awarded  to  the  Coroner  instead  of  the 
Sheriff,  for  the  execution  of  the  King^s  writs.  In  the  writ  at 
common  law  de  coronatore  eligendoj  says  Mr.  Justice  Black- 
stone,  it  is  expressly  commanded  the  Sheriff — **  Q^od  talem  eligi 
faciat,  qui  melius  et  aciat^  et  velUj  et  possit,  officio  illi  tn- 
tendere.""  And,  in  order  to  effect  this  the  more  surely,  it  was 
enacted  by  the  statute  of  Westminster  1,  that  none  but  lawful 
and  discreet  knights  should  be  chosen ;  and  there  was  an  instance 
in  the  5  Edw.  III.  of  a  man  being  removed  from  this  office,  be- 
cause he  was  only  a  *  merchant.^  By  thk  statute  Coroners  were 
expressly  forbidden  to  take  any  reward  under  pain  of  forfeiture  to 
the  King,  and  Mr.  Justice  Blackstone  seems  to  attribute  in  a  great 
measure  to  the  allowance  of  fees,  by  the  statute  3  Hen.  VII.  c.  1, 
and  subsequent  enactments,  the  disrepute  into  which  the  office  of 
Coroner  had  fallen.  On  this  subject  Sir  E.  Coke,  in  his  com- 
mentary on  that  part  of  the  statute  of  Westminster  1,  which  pro- 
hibits Sheriffs,  Coroners,  &c.  from  taking  any  fee  or  reward  for 
discharging  the  duties  of  their  offices,  has  the  following  remarks: — 
^^  It  is  a  certain  and  true  observation  that  the  alteration  of  the 
common  law  is  most  dangerous,  whereof  you  shall  elsewhere  read 
some  instances;  whereunto  you  may  add  this  ancient  maxim, 
affirmed  by  our  Act  of  Parliament ;  for  while  Sheriffs,  Escheators, 
Coroners,  and  other  ministers  of  the  King,  whose  offices  any  way 
did  concern  the  administration  or  execution  of  justice,  or  the  good 
of  the  commonweal,  could  take  no  fee  at  all  for  doing  their  office, 
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btit  of  the  King,  then  had  they  no  colour  to  exact  any  thine  of 
the  subject,  who  knew  that  they  ouffht  to  take  nothing  of  them. 
But  wheh  some  Acts  of  Parliament,  changing  the  rule  of  the  com* 
mon  law,  gave  to  the  said  ministers  of  the  King  fees  in  some  par- 
ticular cases  to  be  taken  of  the  subject,  whereas  before  witliout 
any  taking  at  all  their  office  was  done,  now  no  office  at  all  was 
done  without  taking.*" 

It  is  not  necessary  in  this  place  to  enter  upon  the  question, 
whether  public  services  are  likely  to  be  better  oischarged  by  paid 
or  unpaid  functionaries,  because  we  contend  that  Coroners  are  in 
effect  amply  remunerated  for  their  services ;  that  the  frequent  in- 
stances of  competition  for  the  office  furnish  decisive  evidence  of  its 
▼alue  even  unaer  the  existing  law ;  and  that  this^  fact  is  of  itself  an 
answer  to  any  application  that  may  be  made  to  the  legislature  for 
an  increase  of  tneir  sahuies.  Blackstone  complains  of  the  culpable 
Diligence  of  the  country  gentlemen,  who  had  suffered  the  office 
to  fafi  into  the  hands  of  low  and  indigent  men,  who  desired  to  be 
chosen  solely  for  the  sake  of  their  perquisites,  but  we  believe  that 
in  the  present  day  candidates  for  this  office  are  in  general  stimu- 
lated by  higher  objects  of  ambition  than  the  direct  emoluments  at- 
tached to  it,  and  that  an  improvement  has  been  gradually  taking 
place,  in  respect  to  the  character  of  Coroners,  partly  in  conse- 
quence of  the  office  being  more  generally  filled  by  professional 
men,  than  it  was'  in  the  time  of  Blackstone,  and  partly  in  con- 
sequence of  the  increased  respectability  of  the  profession  itself. 
These  causes  have  been  slowly  working  a  spontaneous  cure  of  some 
of  the  evils  arising  from  the  ignorance  or  venality  of  Coroners ;  but 
it  must  be  acknowledged  that  much  still  remains  to  be  done,  and 
that  an  effectual  remedy  can  only  be  expected  at  the  hands  of  the 
legishture. 

The  objects  to  which  the  attention  of  the  legislature  may,  per- 
haps, be  most  usefully  directed  in  revising  the  laws  affectmg  the 
office  of  Coroner  are,  first,  the  establishment  of  adequate  securi- 
ties for  the  competency  and  responsibility  of  persons  holding  the 
office;  and,  secondly,  the  establishment  of  sumcient  checks  against 
abuses  of  the  power  with  which  Coroners  are  invested.  To  effect 
both  these  objects  little  more  would  be  necessary  than  to  revive 
the  spirit  of  the  old  law  by  raising  the  qualifications  of  Coroners, 
as  far  as  may  be  practicable,  to  the  standard  of  the  statute  of 
Westminster  1,  without  touching  existing  provisions  as  to  fees  and 
emoluments,  and  also  to  remove  all  doubts  as  to  the  nature  of  the 
jurisdiction  of  Coroners,  and  the  illegality  of  the  power  frequently 
assumed  by  these  officers  of  excluding  the  public  from  their  Courts. 
The  Coroner^s  Court,  though  it  has  lost  much  of  its  ancient 
dignity,  is  in  reality  an  institution  of  greater  utility  than  many  of 
the  institutions  for  which  we  are  in  the  habit  of  extolling  the 
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wisdom  of  our  ancestors.  It  is  not  commonly  classed  among  the 
blessings  which  distinguish  us  from  surrounding  nations ;  it  is  not 
toasted  in  taverns,  nor  called  a  palladium  of  the  Constitution;  but, 
in  a  country  where  the  system  or  police  is  acknowledged  to  be  most 
defective,  it  has  been  a  more  powerful  instrument  towards  securing 
the  detection  and  punishment  of  great  crimes,  than  the  most 
rigorous  systems  of  police  unaided  by  similar  institutions  in  other 
countries.  In  th6  capital  of  France,  for  instance,  where  there  is 
no  institution  similar  to  that  of  the  Coroner'^s  inquisition,  not  a 
week  passes  in  which  the  bodies  of  persons,  bearing  evident  marks 
of  assassination,  are  not  exposed  at  the  Moij^e,  and  r^^rded 
with  perfect  indifference  by  the  public,  no  inquiry  being  ever  made 
into  tne  circumstances  by  which  such  unfortunate  persons  came  to 
their  death,  unless  the  relations  of  the  deceased  are  sufBdently 
wealthy  to  put  the  law  in  motion.  The  holding  of  inquests  in 
cases  mfdonia  de  ae  may  also  be  regarded  as  a  useful  branch  of 
the  duties  of  Coroners,  in  so  far  as  inquiries  into  cases  of  suicide, 
considered  as  a  crime  against  the  state,  may  be  supposed  to  have 
the  effect  of  checking  the  commission  of  the  offence.  In  this  point 
of  view,  however,  httle  benefit  would  seem  to  have  accrued  from 
the  institution,  if  there  were  any  ground  for  the  belief  very 
generally  entertained  by  foreigners,  that  suicide  is  of  more  frequent 
occurrence  in  England  than  in  any  other  country ;  (a)  but  the  pro- 
bability is  that  the  very  institution  of  Coroners^  inquests,  hv 
giving  publicity  and  attracting  attention  to  every  case  of  selu 
murder  that  occurs  in  this  country,  has  also  given  rise  to  the 
erroneous  opinion  that  suicide  prevails  here  to  a  greater  extent 
than  in  other  parts  of  Europe.  The  provision  which  enjoins  the 
holding  of  inquests  in  all  cases  of  death  occurring  in  prisons  is  also 
found^  in  wise  and  benevolent  considerations,  though  the  ignor- 
ance and  partiality  of  Coroners  have  done  much  towuds  rendering 
it  nugatory.  The  cases  of  Mr.  Devenish  and  others,  who  have 
fallen  victims  to  that  barbarous  system  which  consigns  insolvent 
debtors  to  misery  and  death  in  prisons,  of  which  the  internal  re- 
ffulations  are  mqre  inhuman  than  those  of  gaols  appropriated  to 
Sie  reception  of  the  worst  criminab,  have  attracted  so  much  of 


(a)    Holberg,    a    Danish   writer,  selves!    Qtue   gens   Anglic^  ditior, 

pleasantly  assures  his  readers  that  ac  in  quk  simul   gente   suspendia 

the  taste  for  hanging,    and  parti*  frequentiora  ?   Ad  loca  supplicii  non 

cularly  auto-suspension  is  so  pre-  ducuntur  Angli,  sed  ctimint,  riden* 

yalent  in  England,  that  criminals  to  doque,  cantando,  fecetias  spargetido, 

whom  the  law  prescribes  the  time  at  et  circumstantibus  insultando  moii^ 

which  this  taste  is  to  be  gratified,  untur;  et,  ubi  desunt  camifices,  se 

go  with  alacrity  to  the  place  of  exe-  ipsos   scpe   suspeiidunt.—- iToilfter^'t 

cution,  and,  in  the  absence  of  exe-  Opusc*  tom.  2,  p.  118. 
rutloners,    frequently    hanff   ihein^ 
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the  public  attention,  that  the  recent  conduct  of  Coroners  at  the 
inquests  held  on  the  bodies  of  those  unfortunate  persons  will  &11 
niore  properly  under  our  notice  in  a  distinct  article,  which  it  is  our 
intention  to  aevote  to  the  subject  of  prison  police. 

The  abuses  to  which  the  power,  with  which  Coroners  are  in- 
vested is  liable,  are  the  holding  of  unnecessary  and  frivolous  in- 
quisitions for  the  sake  of  enhancing  their  fees,  and  the  smuggling; 
OT  juries,  or  the  total  suppression  ot  inquests  in  cases  where  suma- 
ent  inducements  can  be  neld  out  by  wealthy  relatives  of  the  de- 
ceased   Cases  have  also  occurred  in  which  money  has  been  ex- 
torted by  Coroners  for  not  holding  inquests :  (See  East,  P.  C. 
382,  King  o.  Harrison) ;  cases  of  bribery,  however,  for  the  sup- 
pression of  inquests  are  probably  of  more  frequent  occurrence 
than  those  of  extortion ;  and  this  abuse  can  omy  be  adequately 
guarded  against  by  electing  men  to  the  office  whose  respectability 
may  place  them  above  temptation.     Some  years  ago  the  daughter 
of  a  man  of  rank  and  tide,  co-heiress  with  a  younger  sister  to  pro- 
perty of  a  considerable  amount,  was  chai|^  with  having  wilniUy 
poisoned  her  aster,  under  pretence  of  admmistering  some  medicine 
which  had  been  prescribed  for  her.    The  sister  died  suddenly  after  a 
short  illness  apparently  insufficient  to  produce  death ;  the  charge 
was  made,  not  indeed  publicly,  but  so  unreservedly  as  to  be  suf- 
ficiendy  notorious  at  the  time  to  a  number  of  persons  connected  or 
acquainted  with  the  parties,  and  to  be  capable,  in  all  nrobability, 
of  easy  recognition,  at  this  day,  by  many  readers  of  these  pages. 
The  great  respectability  of  the  persons  who  made  the  accusation 
aeemed  to.nqpitive  the  possibility  of  its  having  originated  in  mali- 
cious motives,  and  it  was  even  affirmed  that  there  were  appearances 
on  the  body  of  the  deceased  tending  to  confirm  the  suspicion  of 
her  death  having  been  produced  by  poison.    No  incjuest  was  held, 
whether  from  the  fault  of  the  Coroner  after  notice  given,  or  of  the 
accusers,  who,  if  they  believed  that  so  atrodous  a  crime  had  been 
perpetrated,  were  bound  to  see  that  it  did  not  pass  unpunished,  we 
Know  not,  but  the  case  is  calculated  to  show  the  necessity  of  electing 
none  but  men  of  high  character  and  inflexible  integrity  to  the  office  of 
Coroner — ^men  who  would  be  prepared,  under  such  circumstances, 
to  discharge  their  duty  without  regard  to  the  rank  of  the  paities, 
and  either  to  bring  the  guilty  to  punishment  on  the  one  hand,  or 
to  establish  by  strict  investigation  the  malice  of  the  accusation  on 
the  other;  for  such  an  accusation  could  scarcely  have  been  made  by 
persons,  moving  in  the  same  rank  of  life  witn  the  party  accused, 
inM)n  light  gprounds ;  and  if  not  true,  it  was  in  all  probability  mali- 
aous.     It  may  be  observed  here,  that  the  searchers  appointed  by 
parishes  commonly  receive  a  consideration  for  the  non-jierformancc 
of  their  duty ;  and,  where  strong  reasons  exist  for  preventing  the 
inspection  of  the  bodies  of  deceased  persons,  the  amount  or  tlic 
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bribe  may  be  coasiderable ;  Coroners,  however,  may  act  on  wy 
ii^ormation,  as  well  as  that  received  through  the  medium  of  parisn 
officers. 

The  exclusion  of  the  public  from  the  Courts  of  Coroners  is 
rather  an  assumption,  than  an  abuse  of  power,  on  the  part  of  the 
Coroners  who  have  resorted  to  it ;  for  there  is  not  the  slightest 
authority  or  pretence  for  contending  that  the  Coroner^s  Court  is 
not  an  open  court.  The  nature  of  the  institution,  the  language 
of  the  Mirror,  the  words  of  the  Statute  of  Edward  I,  DeOJgMo 
Coranatoria^  and  the  forms  of  the  proceedings  on  inquisitions  of 
death,  all  show  conclusively  that  the  Coroner  s  Court  is  a  court 
open  to  all  his  Majesty^s  subjects.  In  the  4  Edw.  I,  st.  2,  it  was 
declared  to  be  the  duty  of  the  Coroners  '^  qtiod  accedant  ad  oc- 
ciaosj'"  and  *^  ^^-quia  tedium  occisua  fuerii  in  campia  vel  boacis 
et  iU  iwoeniatur^  they  are  directed  to  inquire  into  the  mode  in 
which  Jie  c^me  by  his  death.  It  seems  evidently,  therefore,  to 
have  been  the  intention  of  the  legislature  that  the  Coroner  should 
sit  at  the  very  place  where  the  body  was  found,  in  order  that  he 
and  the  jury  miffht  judge  of  the  manner  in  which  the  deceased 
came  by  his  death,  not  only  by  inspection  of  the  body,  but  by  an 
examination  of  the  surrounding  objects,  ^nd  accordmgly  Sir  W. 
Blackstone  observes  in  hb  Commentaries,  I,  348,  **  he  must  sit 
at  the  very  place  where  the  death  happened.*"  Since  the  days 
of  Shakspeare,  Crowner^s-quest  law,  and  Crowner^s-quest  logic 
have  continued  to  afford  abundant  materials  for  ridicule;  but, 
though  Coroners  have  a  prescriptive  privilege  to  be  absiurd,  a 
close  court  in  the  open  air,  a  close  court  '^  in  campia  veil  baaciSf 
ai  corpua  ibi  inveniatur^  is  a  phenomenon,  upon  which  even 
Coroners  will  hardly  be  prepared  to  insist.  But  if  it  be  too  much 
to  expect  that  all  Coroners,  under  the  existing  system,  shoidd  un- 
derstand the  language  of  the  Statute,  which  defines  and  regulates 
the  duties  of  their  ofnce,  the  forms  of  the  proceedings  on  inquisi- 
tions of  death,  might  surely  have  suggested  to  the  most  ignorant 
of  the  body,  that  the  Coroner^s  Court  is  an  open  court,  and  that 
they  have  not  the  slightest  authority  or  pretence  for  excluding  the 
public. 

After  the  Coroner  and  the  Jury  have  examined  the  body,  and 
the  Coroner  has  concluded  his  opening  charge  to  the  Jury,  the 
officer  of  the  Court  makes  the  following  proclamation. 

*^  If  any  one  can  give  evidence  on  behalf  of  our  SovereL^ 
Lord  the  King,  when,  how,  and  by  what  means  A.  B.  came  to  ms 
death,  let  him  come  forth,  and  he  shall  be  heard.""  And  on  the 
appearance  of  each  witness,  the  Coroner  takes  down  his  name,, 
abode,  and  occupation,  and  then  administers  the  following  oath, 
"  the  evidence  which  you  shall  give,  fee.*" 

Are  not  the  terms  of  this  proclamation,  a  proclamation  ad- 
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dresged  to  all  mankind,  sufficient  to  show  that  the  proceedings  of 
the  Court  must  necessarily  be  public,  and  can  any  man  but  a 
Coroner  of  the  densest  capacity  miagine  that  such  a  proclamation 
18  consistent  with  the  supposition  that  his  Court  is  a  close  Court, 
from  which  he  has  the  right  of  excluding  his  Majesty^s  subiects  ? 

There  is  a  passage  in  Umfreville^s  Book  on  the  Law.  and  Practice 
of  the  Office  of  Coroner,  edited  by  Grindbn^  which  may  have  mis- 
led some  ignorant  officers,  though  we  can  scarcely  give  the 
Coroners,  who  have  insisted  on  the  right  of  excluding  the  public, 
credit  for  founding  their  assumption  of  power  even  on  that  slender 
authority.  **  It  sometimes  happens,^  says  this  writer,  ^^  that  med- 
dling persons  intrude  themselves  upon  the  Co^rt  and  Jury.  It  is 
the  Coroner^s  duty  to  prevent  any  such  interruption.  Counsel 
have  sometimes  cJaimed  a  right  to  examine  witnesses.  Their 
ri^  appears  to  be  at  least  doubtful,  although  it  might  be  injudi- 
cious to  reAise  it.*"  UmfrevUle*8  Lex  Coronatoria^  by  Grindon, 
p.  183.  The  accuracy  of  this  writer^s  opinion  as  to  the  right  of 
counsel  to  address  tne  Coroner^s  Court  may  be  estimated  by  a 
reference  to  Bardee^s  case,  which  is  reported  m  Siderfin. 

In  this  case,  an  inquisition  had  been  taken  before  the  Coroner 
of  Middlesex,  on  the  body  of  Barclee,  who  had  been  found 
drowned ;  and  it  had  been  found  felo  de  ae^  and  it  was  moved 
that  the  inquisition  should  be  quashed,  for  that  the  Coroner  had 
not  examined  witnesses  for  the  administrator  of  the  felo  de  «e, 
and  Turner^  of  Gray Vinn,  observed,  that  he  never  heard  that 
counsel  were  allowed  before  a  Coroner  in  cases  of  felo  de  sf.  Per 
Glynn,  C.  J.,  **  the  Coroner  ought  to  allow  counsel  and  witnesses 
on  both  sides,  as  well  for  the  felo  de  se  as  for  the  King,  if  required ; 
for  as  the  law  has  greatly  favoured  inquests  before  Coroners,  in  not 
permitting  them  to  be  traversable,  they  ought  not  to  do  wrong, 
and  conceal  the  truth,  which  is  a  thing  odious  to  the  law.  And  as 
the  Coroner  has  not  allowed  counsel  for  the  administrator  of 
Bardee^  the  Court  will  not  suffer  the  inauisition  to  be  filed.'^  And 
a  new  inquisition  was  accordingly  ordered  to  be  taken. 

As  there  is  no  part  of  the  conauct  of  Coroners,  which  has  had 
80  direct  a  tendency  to  render  them  odious  to  the  public  as  their 
attempts  on  various  occasions  to  establish  the  right  of  holding 
secret  inquisitions,  and  as  the  assumption  of  this  rignt  is  calculated 
to  lead  to  the  worst  abuses,  it  is  extremely  desirable  that  this 
^estion  should  be  set  at  rest,  either  by  a  decision  of  the  Judges 
of  the  Court  of  Kings's  Bench,  or  by  a  declaratory  measure  on  the 
part  of  the  legislature. 

Some  degree  of  medical  knowledge  seems  to  be  necessary  for  the 
due  dischai^  of  the  duties  of  the  office  of  Coroner ;  in  fact,  the 
law  connected  with  these  duties  lies  within  a  very  narrow  compass, 
while  the  medical  knowledge  that  may  be  necessary  to  arrive  at 

VOL  i..^jn.  R 
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sound  conclusions  in  many  doubtful  cases  of  poisoning,  infanticide,- 
&c.  on  which  the  Coroner  is  called  upon  to  pronounce  an  opinion 
iudicially,  though  fortunately  not  in  the  last  resort,  on  the  guilt  or 
innocence  of  the  prisoner,  embraces  a  vide  field  of  investigation. 
The  appointment  of  medical  assessors  is  suggested  in  Paris  and 
Fonblantjue^s  Medical  Jurisprudence,  with  a  view  of  assisting  the 
Coroner  in  the  discharge  of  his  judicial  duties.  The  additional 
expence  which  would  be  incurred  by  the  adoption  of  this  sugges- 
tion wovdd  probably  be  successfully  urged  as  an  objection  to  it; 
but  candidates  for  the  office  of  Coroner  might  at  any  rate  be 
required  by  the  legislature  to  produce  certificates  of  their  having 
attended  certain  courses  of  lectures  on  medicine,  su^ry,  and  es- 
pecially on  forensic  medicine,  or  the  science  which  teaches  the 
application  of  the  principles  of  medicine,  physiology,  and  chemistry, 
to  such  facts  ana  circumstances  as  may  become  the  subject  of 
forensic  investigation.  We  should  be  glad  if  Mr.  Hume  would 
move  for  a  return  of  the  cases  for  the  last  three  years  in  which 
verdicts  of  wilful  murder  have  been  returned  on  Coroners^  In- 
quests, distinguishing  those  in  which  the  prisoners  have  sub* 
sequentiy  been  convicted,  acquitted,  or  found  guilty  of  man- 
slaughter, and  also  in  alleged  cases  of  infanticide,  distinguishing 
those  in  which  the  prisoners  have  been  found  guilty  of  the  minor 
offence  of  concealment  of  the  birth.  Such  a  return  would  tend  to 
show  how  far  persons  may  be  unnecessarily  put  upon  their  trial; 
and  we  allude  more  especiaUy  to  cases  of  aUeged  infanticide, 
through  the  ignorance  of  Coroners,  and  to  prove  that,  if  Coroners 
were  better  informed,  much  expence  might  be  saved  to  counties  on 
one  hand,  and,  which  is  a  far  more  important  consideration,  many 
innocent  individuals  rescued  from  the  hardship  of  unmerited  im- 
prisonment and  exposure. 

We  have  touched  briefly  on  some  of  the  points,  which  appear 
to  us  to  be  deserving  of  consideration  in  any  attempt  which  may 
be  made  to  revise  the  law  affecting  the  office  of  Coroner ;  but  the 
subject  is^  an  extensive  one,  and  we  must  reserve  to  ourselves  the 
privilege  of  returning  to  it  on  a  future  occasion.  Above  all,  we 
shall  not  lose  sight  of  the  conduct  of  Coroners,  when  they  have 
been  called  upon  to  discharge  one  of  their  most  important  func- 
tions— that  of^  holding  inquisitions  on  the  bodies  of  persons  who 
have  died  in  prisonjs.  The  disposition  recendy  manirested  to  de- 
feat the  real  object  of  these  investigations  is  no  new  feature  in 
the  administration  of  this  branch  of  the  law  of  Coroners ;  the 
tendency  of  which  administration  has  been  upon  almost  all  occa- 
sions to  stifle  inquiry,  to  screen  gaolers,  and  to  perpetuate  existing 
abuses.  We  perceive,  while  we  are  committing  these  observations 
to  the  press,  that  the  indefatigable  member  of  the  House  of 
Commons,  to  whom  we  took  the  liberty  of  suggesting  a  subject 
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of  uaefol  inqniiy,  could,  with  diflSculty,  obtain  a  hearing  on  a 
question  so  aohorrent  firom  the  feelings  oif  Rentlemen  as  uat  of 
prison  regulations ;  and  that  it  required  all  liis  perseverance  and 
intrepidity  to  orercome  the  impatience  and  the  mteiment  which 
ao  Tttlgar  a  topic  was  calculate  to  excite.  It  is  not  surprismg 
that  some  gentlemen,  who  deem  no  amount  of  httman  suffering 
too  high  a  price  for  the  quiet  enjoyment  of  their  customary 
amusements,  should  think  it  an  intolerable  encrom^hment  upon 
their  tranquillity  to  be  bored  with  details  of  the  sufferings  of 
low  people,  who  are  liable  to  be  sent  to  gaol  for  debt,  and  to 
dfie  Uieie/hofii  exposure  to  the  inclemency  of  the  weather !  They 
Irho  win  may  laugh ;  but  we  are  glad  to  see  that  derision  was  not 
the  only  answer  to  Mr.  Hume^s  statements,  and  that  the  subject 
of  prison  regulations  is  likely  to  be  inquired  into  by  a  member  of 
the  govemment,  who  takes  a  far  different  estimate  of  the  import- 
ance of  any  investigation  which  has  for  its  object  the  alleviation 
of  human  sufiering.  **  The  greatest  happiness  of  the  greatest 
number  ^  is  the  problem  to  the  solution  of  which  the  efforts  of  all 
good  govemment  should  be  directed;  but  we  fear  that,  when  the 
elements  which  enter  into  the  solution  come  to  be  investigated, 
the  negative  quantities  will  be  found  greatly  to  preponderate,  and 
that  the  practical  object  of  legislation  must  generally  be  rather 
to  limit  and  to  mitigate  the  sufferings,  than  to  increase  the  posi- 
tive enjoyments  of  mankind. 


Art.  IV.— consolidation  OF  THE  BANKRUPT 

LAWS. 

6  Geo.  4,  c.  16. 
An  Act  to  amend  the  Laws  relating  to  Baf^rupts. 

While  the  law  of  Bankruptcy  was  dispersed  in  above  twenty- 
one  statutes  (a),  and  the  interpretation  to  be  sought  in  as  many 
hundred  cases  (6),,  and  no  small  number  of  text  books  (e),  each. 


(a)  34  &  35  H.  8,  c.  4;  13  £1.  tutes  and  parts  of  statutes  still  un* 

c  7 ;  IJ.  1»  c  15  ;.91  J.  1^  c.  19 ;  repealed. 

1S&14C.9,  c.  94;  lOAnn.  c.  15;  {b)  In  1810«  the  cases  in  bank- 

7  6.  1,  c  31 ;  5  6. 9y  c.  30 ;  19  6.  8,  ruptcy  had   become    so   numerous 

c  S9;  84  6.  8«  c  57;   36  6.  3j  and  important  that  Mr.  Rose  adopted 

e.S0;37  6.3,c.  184;  45G.3^c  184;  the  course  of  reporting  them  as  a  dis- 

46  G.  3,  c.  135;   49  G.  3^  c.  181;  tinct  class,  in  which  he  was  followed 

56  G.  3,  c  137;   1  G.  4,  c.  115;  by  the  late  Mr.  Buck,  and  now  by 

S  G.  4^  c.  74 ;  3  G.  4,  c.  81 ;  and  Messrs.  Glynn  and  Jameson. 

5  Geo.  4,  c.  98,  leaving  several  sta-  (c)  Christian,  Cooke  by   Roots, 

R  2 
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in  some  respect,  differing  in  doctrine  jfrom  the  other,  it  was  not 
surprising  tnat  the  great  mass  of*  the  trading  population  of  die 
country  should  be  utterly  ignorant  of  the  system  under  which 
their  rortunes,  their  persons,  and,  until  very  lately,  their  livec 
also,  were  disposed.  Even  among  lawyers,  very  few  were 
thoroughly  conversant  with  this  branch  of  judicature ;  Mr.  Cooke, 
we  beheve,  was  the  first  who  made  it  a  separate  department,  a  few 
gentlemen  of  the  Court  of  Chancery  have  followed  the  example, 
and  there  are  now  some  half-dozen  barristers  without  the  bar  [d^ 
who  are  contradistinguished  as  bankruptcy  lawyers.  We  do  not 
hesitate  to  avow  our  opinion  that  this  division  of  labour  or  busi- 
ness is  advantageous  to  the  profession,  and,  yet  more  so,  to  the 
public.  In  the  present  massive  and  complicated  state  of  the  Uw, 
It  is  as  much  as  any  ordinary  intellect  can  accomplish  to  have  a 
general  knowledge  of  the  whole,  and  a  perfect  acouaintance  with 
one  or  two  of  its  parts.  We  are  in  the  habit  or  ridiculing  the 
Irish  bar  for  running  from  Court  to  Court,  from  Chancery  to  the 
King^s  Bench,  from  the  Sessions  to  the  Exchequer ;  and  jret  our 
practitioners,  especially  in  equity,  are  chargeable  with  sinular,  if 
not  equal,  absurdity.  In  a  single  morning  they  fly  from  real 
property  to  bankruptcy,  from  lunatics  to  tithes,  from  an  injunction 
to  restrain  the  manufacture  of  chlorine  to  the  piracy  of  ^^  Cherry 
Ripe;^  and  that  too,  with  as  much  assumed  facility,  as  if  the  circle 
of  the  arts  and  sciences  were  at  their  fingers^  ends,  and  the  gloomy 
chaos  of  the  law  waited  their^/So/  only  to  spring  into  light  and 
order.  The  seniors  more  especially  are  chargeable  with  this 
affected  versatility  of  genius,  and  would,  we  are  convinced  (e), 
oppose  most  vehiemently  any  attempt  to  divide  the  business  of  the 


Cullto^  MontagUj  and  Whitmarsh.  self  of  the  importance  and  popular 

The  new  act  has  already  given  rise  interest  of  the  subject, 
to  three  more;  one  by  Mr.  Eden,        {d)   But  since  the  retirement  of 

which  may  be  relied  upon  for  con-  Mr..  Cooke>  and  the  death  of  Mr. 

else  and  accurate  statements  of  the  CuUen,   there    has  been  no   king's 

old  lavr,  but  must  be  distrusted  when  counsel  pre-eminently  distinguished 

speculating  on  the  effects  or  the  in-  in  this  department.   These  vacancies 

terpretation  of  the  new ;  one  by  Mr.  should  be  filled. 
Archbold,  which  is  portable ;    the        (e)  It  is  said  that  the  project  for 

third  by  Mr.  Warrand,  the  form  and  improving '  and  throwing  open  the 

arrangement  of  which  is  ingenious.  Exchequer  is  opposed  bylMmewho 

and  likely,  to  be  useful  to  Uie  class  fear  that  if  that  Court  were  rendered 

for  which  it  is  obviously  intended,  efficient*  it  might  operate  in  diminu- 

The  state  of  the  law,  however,  is  tion  of  their  monopoly  of  briefs  in 

too  uncertain  to  allow  of  our  expect-  Chancery.    We  hopa  the  accusation 

ing  any  perfect  treatise  at  present  is  ill  founded ;  but,   if  we  find  the 

This  last  act  has  also  been  already  charge  to  be  true,  we  shall  feel  it  our 

edited,  and  indexed  by  Messrs.  Fon-  dutv  to  enmse  the  nature  of  the  in- 

blanque,  Gregg,  Impey,  Montagu^  dividual    interests    which     oppose 

and  others ;  a  sufficient  proof  in  it-  themselves  to  the  public  good. 


1827*]  CanaolidaHon  of  the  Bankrupt  Laws.  53 

Courts  into  some  more  rational  and  convenient  order.  We  have 
lioted  this  point  the  more  particularly,  as  we  find  in  the  Chancery 
Report  a  proposition,  unquestionably  right  in  the  abstract ;  but 
which  (unoer  the  existing  system)  would  nave  no  other  effect  than 
to  destroy  this  incipient  class  of  baiiikruptcy  lawyers.  It  is  of 
great  use  to  the  commercial  world  that  they  shoula  know  at  once 
on  what  opinions  they  may  rely  for  their  guidance,  and  on  what 
persons  they  can  depend  for  certain  ana  immediate  assistance 
when  subjected  either  as  parties  or  witnesses  to  the  summary 
jurisdiction  of  bankruptcy ;  this  they  can  do  if  there  be  a  known 
class  devoted  to  that  particular  branch  of  study  and  practice ;  they 
are  drorived  of  the  advantage,  if  on  an  emergency  they  are 
obliged  to  search  the  whole  raiucs  of  the  profession  for  assistance. 

Within  the  last  ten  or  twelve  years  more  than  usual  attention 
has  been  paid  to  this  branch  of  law;  partly  from  its  increased 
importance  as  respecting  the  extended  scale  and  more  complicated 
nature  of  our  trade ;  and  partly  from  the  spirit  of  inquiry,  which, 
though  repressed  for  a  time,  tnen  began  to  exercise  itself  on  our 
legal  institutions.  Several  attempts  accordingly  were  from  time  to 
time  made  to  reform  the  law,  but  it  was  not  tm  about  1823-4  when 
the  subject  was  undertaken  by  Mr.  Eden,  under  the  auspices  (as 
it  is  said)  of  the  Lord  Chancellor  (/),  that  any  important  progress 
was  maae.  

(/)  Mr.  CuUen  in  commenting  on  principle,  and  merely  calculated  to 

the  first  attempt    at  consolidation,  meet  certain  particular,  and,  in  some 

says,  ''  The  above  bill  was  recently  instances,  not  very  considerable  in* 

introduced  into  the  House  of  Lords  conveniences  felt  under  the  existing 

by'thsLordChanceUor ;  but  although  laws. " 

so  graced  hi  its  introduction^  it  is  bv  "  But  if  we  are  to  proceed  thus 

DO  means  to  be  considered  as  a  bill  only  by  detail,  and  to  have  a  bill  for 

proceeding  from  himself,  or  as  the  eachl^articular  inconvenience  or  mis- 

remilt  of  his  own  opinions  or  views  chief 'that  any  witness  may  be  able 

with  respect  to  th^  existing  system  to  point  out,  with  the  most  convino- 

of  the  bankrupt  law.    Had  nis  other  ing  particularity  of  narrative  of  how 
engagements  permitted  him  to  apply  •  it  occurred  to  lumself  in  his  own  in- 

his  great  unaerstanding,    with  nis  dividual  expllerfcnfe,  we  may  go  on 

vast  knowledge  and  experience,  to  to  have  an  endless  succession  ofocca^ 

such  a  sulgetS,  we  should  certainly  sional  and  partial  bills ;  instead  of 

have  seen  a  bill  of  k  very  different  some  g^eral  measure  founded  upon 

kind ; — a  bill  founc(ed  upon  a  large  a  comprehenfive  view  of  the  origin 

and  comprehensive  view  of  the  policy  and  cause  of  all  such  mischiefs  toge* 

or  impohcy  of  the  system  generally,  ther ;  and  which  might  put  an  end 

with   such  alterations  proposed  as  at  once,  not  only  to  those  mischiefs 

would  meet  the  evils  or  the  present  themselves,  but  to  a  not  much  less 

system  in  tiieir  causes ;  instead  of  a  mischief  in  matters  so  deeply  af- 

bill  such  as  the  one  now  under  con-  fecting  sll  persons  connected  with 

^deration,  which  appears  to  me  to  trade;  namely,  that  of  a  constant 

consist  very  much  of  a  number  of  mending  and  altering  of  particular 

amaU  points,  a  string  of  clauses  hav-  parts,   so  that  it  becomes   almost 

ing  little,  or  no  general  connecting  impossible  to  know  cither  what  the 
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It  was  thai  for  the  first  time  that  the  preTioudy  abused  theory 
of  oonsolidatioii  was  applied  to  bankruptcy ;  with  so  little  success, 
however,  in  the  first  mstanoe,  that  the  act  of  the  5th  6.  4,  was 
repealed  in  the  middle  of  the  day  on  which  the  principal  part  of  its 
enactments  came  into  operation  (g)  by  the  stat.  6  G.  4,  c.  16, 
which  is  now  in  force. 

As  the  first  section  of-  this  act  repeals  no  less  than  twenty-one 
preTioudy  existing  statutes,  a  very  miportant  advantage  has  been 
gnuned ;  commercial  men  may  now  find  within  a  moderate  compass 
the  enactments  which  principally  concern  them,  and  as  far  as  com* 
mon  sense  can  be  a  guide  to  an  act  of  parliament,  they  may  learn 
something  of  the  state  of  the  law  by  wmch  their  daily  transactions 
are,  or  ought  to  be,  r»rulated ;  they  may,  if  they  are  -so  inclined, 
ascertain  the  defects  of  the  system,  and  suffgest  the  amendments 
necessary  to  its  improvement :  we  say,  if  they  are  so  inclined :  a 
doubt  on  this  point  may  seem  extraordinary;  mclination  and  inte- 
rest are  generally  found  in  conjunction,  and  it  is  only  by  very 
urgent  reason  that  they  can  be  separated ;  and  yet  it  is  evident 
that  the  trading  classes  have  been  most  peculiar^  sirpine  on  the 
subject  of  the  Bankrupt  Laws ;  they  have  submitted  tor  ages,  and 
almost  in  silence,  to  an  inconvenient,  absurd,  and  expensive  system. 
Individuals,  indeed,  may  from  time  to  time  have  complained  of 
hardships,  or  suffgested  amendment ;  but,  as  a  body,  the  mer- 
chants of  EngUndT have  done  nothing  towards  drawing  the  atten- 

law  would  be  at,  or  what  the  law  of  sug^esdon  without  fully  appre- 
ifl.'*— (il  Short  Review  of  a  BiU,"  ciatbg  the  difficulty  of  change. 
&c.  &c.)  {g)  It  is  a  singular  fact  that  the 
Mr.  £den  about  the  same  time  favourite  clauses  of  thiis  act  (those 
published  a  pamphlet  in  vindication  relating  to  certificates)^  which  were 
of  his  bill^  Mr.  Montagu  another^  brought  into  immediate  operation^ 
containing  many  doubts  upon  its  while  the  bulk  of  the  statute  was 
policyyanoMr.J.Fonblan^ue  another^  only  to  have  effect  on  a  distant  day, 
suggesting  many  alteratioi^  in  the  were  the  principal  causes  of  its  pre- 
constniction  and  practice  of  the  mature  dissolution.  The  most  ob- 
Court  of  Commissioners.  It  is  pro-  noxious  enactment^  that  of  sect.  II6> 
bable  that  each  of  these  works  had  was  weU  known  to  have  been  intended, 
its  merit ;  we  shall  take  the  shorter  to  meet  the  hardship,  or  supposed 
course  of  pointing  out  their  general  hardship,  of  an  individual  case  ;  but 
defects. .  Mr.  Eden,  with  a  parental  it  was  no  sooner  attempted  to  put 
affection,  is  too  partial  to  his  own  the  clause  in  operation,  than  it  was 
work.  Mr.  Montagu,  continually  discovered  that  no  judge  could  apply 
repeating  his  own  opinions,  and  the  the  principle  upon  which  it  was  sup- 
opinions  of  others,  as  to  the  defects  posed  to  nave  been  founded.  This 
of  the  system,  seldom  if  ever  ventures  bill,  therefore,  furnished  an  excellent 
to  propose  a  remedy  of  bis  own,'  example  of  the  evil  pointed  out  by 
though  his  practical  experience  Mr.  CuUen  in  the  too  prevalent  prac- 
might  be  expected  to  have  suggested  tice  of  legislating  for  particular 
one.  His  younger  colleague  falls  grievances,  without  reference  to  g^ 
into  the  opposite  error,  and  is  lavish  nerd  principles. 
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tion  of  the  legislature  or  the  public  to  the  defective  state  of  the  law. 
There  are  not  wanting  persons  who  will  urge  this  passive  acquies- 
cence as  an  argument  against  reform,  and  not  witnout  some  sem- 
blance of  reason ;  but  they  do  not  remember  that  submission  to  an 
abuse  arises  as  often  from  despair  of  a  remedy  as  from  insensibility 
to  the  evil.  What  reasonable  hope  could  any  body  of  men  enter- 
tain of  a  reform  of  the  law  while  so  many  predominant  interests 
and  so  many  long  existing  prejudices  were  arrayed  against  them, 
when  reform  ana  disaffection,  amendment  and  revolution  were 
used  as  synonimes  by  all  whose  pockets,  passions,  or  politics, 
ranked  them  as  the  champions  of  an  antiquated  system  r  The 
time,  however,  is  fortunately  arrived  when  prejudice  is  beginninff 
to  give  way  before  the  force  of  public  opinion,  and  when  even  self- 
interest  b^;ins  to  examine  the  ground  on  which  it  stands,  and 
inquires^  whether  a  prudent  change  of  positition  may  not  prevent  a 
final  overthrow ;  ministers  of  state  admit  the  defects  of  our  legisla- 
tion, and  even  lawyers  are  found  ready  to  assist  in  its  amend- 
ment. 

Another  and  most  important  cause  of  this  apparent  supineness 
of  the  trading  interests,  arises  from  the  curious  ract  that  the  com- 
mercial class  in  this  most  commercial  country,  has  no  recognised 
orffan  (A)  of  communication  with  the  legislature.  Individuals,  or 
individual  corporations  may  petition;  classes,  as  ship-owners,  stock- 
brokers, silk-manufacturers,  or  sugar-bakers,  when  they  find  their 
several  interests  endan^red,  may  represent  their  grievances  to  the 
ministry,  or  to  the  parliament ;  out  there  is  no  recognised  officer 
who  has  a  right  to  say  in'  petition  or  remonstrance,  "  I  represent 
the  trading  interests  of  Great  Britain.*"  Even  the  Corporation  of 
the  City  of  London,  which  may  fairly  be  supposed  to  approach 
nearest  to  the  nature  of  such  a  representative,  has  been  recently  ac- 
cused of  an  ofHcious,  if  not  impertinent,  interference  with  the  Icffal 
authorities,  for  having  appointed  a  committee  to  inquire  into  the 
state  and  execution  of  the  Bankrupt  Laws ;  and  it  is  more  than 
probable  that  the  city  petition,  founded  on  the  report  of  that  com- 
mittee, may  be  receivea  with  some  coldness. 

It  happens,  however,  very  fortunately  for  the  object  of  these 
petitioners  that  the  subject  is  one  which  cannot  be  avoided.  The 
Chancery  Report  cannot  be  discussed  without  entering  very  largely 
into  the  subject  of  bankruptcy ;  for,  although  we  are  inclined  to 
be  of  opinion,  that  the  supposed  pressure  of  bankrupt  petitions 
upon  the  Court  has  been  greatly  exaggerated ;  yet,  as  the  C5hancery 


(&)  The  Board  of  Trade  might  be  have  seldom,  if  ever,  been  directed  to 

supposed  to  exercise  this  function,  the  reform  of  mere  legal  abuses  or 

if  It  were  not  obvious  that  its  labours,  inconveniences,  where  they  have  not 

however  useful  in  other  respects,  affected  the  revenue. 
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Commissioners  themselves  have  adopted  and  acted  upon  that 
popular  opinion,  those  who  are  to  support  the  report  cannot  well 
contradict  it 

Greatly  as  we  advocate  frequent  discusdon  cm  the  subject  of  all 
our  judicial  establishments,  and  especially  of  those  in  which  the 
^atest  abuses  and  inconveniences  TOevau,  as  we  fear  is  the  case 
m  the  practical  administrationof  the  Bankrupt  Law;  yet,  wecaniiot 
but  deprecate  one  of  the  forms  in  which  this  question  is  likely  to 
be  discussed,  (and  probably  will  have  been  discussed  before  this 
paper  meets  the  public  eye).  We  allude  to  the  motion  of  which 
Mr.  Michael  Angelo  Taylor  has  given  notice.  ^*  That  the  juris- 
diction of  bankruptcy  snould  be  entirely  taken  from  the  Lord 
Chancellor.'"  We  object  to  this  form,  first,  because  by  mixing . 
something  of  personahty,  or,  at  any  rate,  by  exciting  the  suspicion 
of  personality  in  the  discussion,  the  general  question  is  likely  to  be 
prejudiced ;  and,  secondly,  because  we  very  sincerely  believe,  and 
in  this  belief  we  find  ourselves  confirmed  by  the  concurrent  opinions 
of  all  who  are  most  conversant  with  the  subject,  that  the  control 
of  the  proceedings  in  bankruptcy,  and  the  final  apneal  on  subiects 
growing  out  of  diem,  ought  to  remain  with  the  nighest  jucucial 
authority.  We  do  not  mean  to  assert  that  the  interposition  of  the 
Lord  Cnancellor  is  absolutely  necessary  in  one-third  of  the  inter- 
locutory matters  in  which  it  is  now  exercised ;  these  might  be 
safely  confided,  in  the  first  instance  at  least,  to  the  Commissioners 
even  as  now  constituted  in  London ;  but  it  is  most  material  that 
the  Commissioners^  or  any  new  tribunal  which  may  be  substituted 
for  them,  should  feel'  that  they  are  acting  under  the  control  of 
the  highest  legal  power :  it  is  equally  important  that  the  suitor 
should  feel  a  confidence  in  the  superionty  en  thejudgment  to  which 
his  interests  arc  ultimately  to  be  submitted.  The  jurisdiction  of 
bankruptcy  is  not,  and  cannot  be,  in  ordinary  cases  subject  to 
appeal  m  the  House  of  Lords ; — ^being  deprived  of  this  last  resort, 
it  IS  certainly  both  ju^t  and  expedient,  that  the  suitor  should 
have  the  next  best  remedy  against  error,  the  revision  of  the  Lord 
Chancellor. 

But  though  the  wording  of  Mr.  M.  A.  TayWs  motion,  as  we 
have  understood  it,  goes  to  the  jurisdiction  of  the  Chancellor  in 
bankruptcy,  another  object  is  most  probably  contained. in  it,  the 
separation  of  the  ministerial  office  of  issuing  commissions  of  bank- 
ruptcy from  the  judicial  ofiice  of  deciding  on  bankrupt  petitions. 
On  this  point  we  should  agree  with  the  mover.  The  present  form 
of  a  separate  commission  for  each  bankruptcy  is  utterly  useless, 
except  to  the  patentee  (Lord  Thurlow),  and  other  omcers  who 
derive  fees  from  it ;  for  it  must  be  quite  obvious  to  eveiy  mind 
unfettered  by  self-interest,  that  it  would  be  as  easy  to  adjudicate 
in  uU  bankruptcies  under  one  commission,  as  it  is  to  adjudicate  in 
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aU  iDBoIyendes  under  a  flingle  authority.  Time  {%)  and  expense 
Buy  both  be  saved  by  the  abolition  of  this  fbrm ;  a  petitioning 
dcditor  should  be  empowered  to  go  immediatdy  helote  the  Court 
which  is  to  adjudicate  the  bankruptcy  of  his  debtor;  instead  of 
bein^  danced,  by  himself  or  his  attorney,  from  oflBce  to  oflBce,  to 
obCam  that  whicn  might  be  gnmted  him  at  once  by  a  sin|^  well 
constituted  tribunal. 

Many  obstacles  would  no  doubt  be  thrown  in  the  way  of  this 
reform ;  the  treasury  might  shrink  from  the  amount  of  compensa- 
tions necessary  to  remunerate  the  persons  who  would  be  dnrectly 
injured  by  the  change;  and  those  who,  in  the  ordinary  course  of 
succession,  might  have  fairlj  hoped  for  similar  employment  would 
naturally  oppose  an  alteration  which  so  materially  affected  their 
prospects.  We  cannot  deny  the  justice  of  these  claims,  and  are 
convinced,  that  the  first  and  most  necessary  step  towards  legal 
reform  is  to  quiet  the  apprehensions  of  those  who  must  be  iigured 
by  it.  It  is  not  just  to  obtain  even  a  public  benefit  by  the  un- 
necessary infliction  of  private  injury ;  it  is  not  expedient  to  airay 
self4nterest  against  rerorm,  when  you  can  purchase  its  co-opera- 
tion. Therefore  while  we  assert  the  right  of  the  working  omcers 
to  compensation,  we  are,  unwillingly  indeed,  compelled  to  admit 
the  onecurist  to  a  partidpation  of  its  benefits.  Bad  as  all  useless 
offices,  burthening  the  aoministration  of  justice,  must  be,  that  of 
the  patentee  of  commissions  of  bankrupt  is  the  very  worst : — ^we 
can  scarcely  conceive  any  thinff  more  nefarious  than  the  invention 
of  a  sinecure  to  be  paid  out  of  the  wreck  of  an  insolvent  estate ; 
and  if  Lord  Thurlow,  or  Lord  Thurlow^s  uncle,  had  been  the  in- 
ventor of  the  office,  we  should  never  have  advocated  compensation 
for  its  abolition ;  but  as  the  evil  is  of  no  new  creation,  we  are 
willing  to  conciliate  even  this  interest,  by  showing  that,  by  a  tem- 
porary continuance  of  the  sacrifice,  the  public  may  ultimately,  and 
mdeed  at  no  very  distant  period,  be  exonerated  from  its  burthen. 


(t)  During  the  long  vacation^  the  Northumberland;  the  present  Chan- 
I088  of  time  IB  niosl  material,  as  every  ceUor  has  felt  the  importance  of  this 
ooimniaBloD  roust  be  taken  into  the  branch  of  jurisdiction^  and  by  the 
country  to  have  the  Qr^tat  Seal  abolition  of  holidays,  and  other  re- 
affixed  to  it;  the  extra  expense  of  gulations  has,  at  his. own  expense, 
thia  journey  is  about  two  guineas ;  given  every  facility,  consistent  with 
but  if  a  petitioning  creditor  requires  the  existing  system,  to  the  speedy 
his  commission  in  great  haste  (as  issuing  of  commissions;  a  ruture 
mar  often  be  the  case),  and  cannot  Chancellor  may  not  be  equally  con- 
waft  tili  the  ordinary  journey  of  the  siderate  or  equallv  accessable.  It 
oflEker,.  he  must  pay  the  whole  is,  therefore,  expeoient  to  render  the 
traveffiiur  expenses  or  lose  his  re-  execution  of  the  law  in  this  respect 
medy]  The  present  Chancellor's  independent  of  sll  possible  changes 
country  residence  is  in  Dorsetshire,  of  Judges, 
a  fiiture  Chaacellor  may  reside  lu 
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It  has  been  proposed,  that  all  fees  and  charaes  now  payable  in 
bankruptcy  snaU  continue  to  be  .paid  during  the  lives  of  those  in- 
terestea,  whether  in  possession  or  reversion,  in  the  continuance  of 
the  charges. — In  the  term  reversion,  we  suppose  is  contained  suc- 
cession to  office  in  the  fair  and  ordinary  course  of  promotion :-  re- 
versions, in  the  common  acceptation  of  the  term,  must  now  be 
rare ;  as  the  resolution  of  the  House  of  Commons  on  that  head 
must  be  supposed  to  have  put  an  end  to  that  expensive,  prodigal, 
and  too  often  profligate  practice. 

Useless  expense,  however,  is  not  the  only  or  most  important  ob- 
jection to  the  existing  practice  of  issuing  a  separate  commission  for 
each  bankruptcy :  an  abuse  has  arisen  out  of  the  employment  of 
these  instruments  scarcely  to  be  credited  by  those  who  do  not 
know  how  often  the  forms  of  the  law  are  used  to  defeat  its  justice. 
The  summary  jurisdiction  of  the  Chancellor  in  bankruptcy  was  in- 
fitituted  by  the  legislature,  in  order  that  every  creditor  of  an  in- 
solvent trader  should,  with  the  least  possible  delay,  receive  a  rate- 
able portion  of  the  bankrupt's  effects ;  and  the  whole  policy  of  the 
law  runs  most  strongly,  and  in  some  cases  almost  unjustly,  againat 
any  single  creditor's  receiving  any  benefit  or  preference  above  the 
rest  of  his  fellow  sufferers.  Yet  the  very  torm,  which  was  de- 
vised for  the  accomplishment  of  this  purpose,  has  been  made  the 
instrument  of  the  very  fraud  which  it  was  intended  to  pre- 
vent ;  and  that,  not  in  one  or  two  solitary  instances,  not  in  oc- 
casional abuses  of  the  law ;  but  in  a  systematic  perversion  of  its 
authority.  It  is  said,  indeed,  that  more  commissions  are  sued  out 
for  intimidation,  and  in  order  to  force  a  payment  or  composition  of 
the  petitioning  creditor's  debt,  than  for  the  ostensible  and  legal 
object  of  dividing  the  estate  among  all  who  are  entitled  to  it. 
There  may  be  some  exaggeration  in  this  statement ;  but  if  one- 
tendi  part  of  it  be  true,  the  eVil  is  of  sufficient  magnitude  to  de- 
mand immediate  remedy.  Under  the  present  practice  the  solicitor 
of  the  petitioning  creditor,  under  the  fiction  of  being  Clerk  to  the 
commission,  has  the  custody  of  the  instrument,  which  he  may  pro- 
duce or  not  to  the  Commissioners  named  in  it,  as  may  best  suit  the 
individual  purposes  of  his   client :  the  Commissioners  have  no 

Eower  over  him,  for  they  do  not  even  know  that  the  commissioii 
as  issued ;  and  if  they  did  know  it,  they  have  no  authority  to 
compel  its  production.^  In  the  mean  time  the  petitioning  crecutor 
may  be  making  his  private  bargain  with  the  presumed  bankrupt ; 
in  doing  which  he  may  be  perrectly  at  his  ease  for  the  space  of 
fourteen  days  in  London,  or  twenty-eight  days  in  the  country — no 
one  can  interfere  with  him,  the  field  is  all  his  own :  if  another 
creditor  be  abo  pressing  for  his  demand,  he  can  say  to  him,  '*  If 
you  do  not  desist  I  will  open  my  commission,  if  you  receive  your 
money,  I  will  over-reach  you  by  relation  to  a  previous  act  of  bank- 
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nqptcj  and  make  you  Tefimd  it^  At  the  end  of  the  fourteen  or 
twenty^eight  days,  if  the  firtt  creditor  has  not  made  good  use  of  his 
lime,  anodier,  whoisread}r,  may  take  his  turn  for  a  rimilar  period; 
and  if  two  creditors  are  in  leacrue  and  vigilant  in  taking  out 
ahcmate  oommissiinis,'  they  may  seep  up  the  ball  for  an  in3eter- 
minate  length  of  time ;  and  that,  whether  thefar  object  is  to 
aecoie  themsdves,  or  to  defend  the  insolvent;  for  while  1^ 
coarse  is  pursued  no  other  creditor  can  obtain  a  commisaioa. 
We  hare  not  space  to  enumerate  the  various  purposes  to  which 
this  ibuse  may  be  applied:  suffice  it  to  sa^f^,  tliat  we  are  not 
qpeeukting  on  possible  cases;  we  are  pointing  out  for  public 
attention  evils  which  occur  every  day,— «vils  w^  known  in  thdr 
cftct,  the  causes  and  machinery  of  which  we  fed  it  our  duty  to 
cxpooe.  We  have  indeed  heard  it  sud  that  such  discussions  are 
dangerous,  and  suggest  knaveries  to  those  who  othenrise  would 
not  nave  thought  of  them;  or  even  if  they  had  contemplated 
them,  mijg^t  have  been  at  a  loss  for  the  means  of  canying  their 
deaigns  into  execution.  We  entertain  a  contrary  opmion,  be- 
lieving that  every  exposure  of  an  abuse,  if  not  a  step  towards  its 
cure,  tends  to  prevent  the  extension  of  its  evil :  those  who  hold 
a  contrary  doctrine  would,  as  we  believe,  have  been  better  em- 

eoyed  in  the  abolition  of  the  evils  and  inconveniences  of  the 
w,  than  in  deprecating  their  exposure,   or  depreciating  the 
motives  of  their  oetectors. 

We  have  stated  the  disadvantage  of  having  distinct  commis- 
sions for  each  bankruptcy :  for  one  of  the  evils,  the  facilit|r  which 
^ns  instrument  gives  to  fraudulent  preferences,  the  le^Iature  is 
supposed  to  have  provided  a  remedy,  and  the  Lord  Chancellor 
has  over  and  o^er  asain  declared  that,  to  sue  out  a  commission  of 
bankrupt  for  any  other  than  the  legal  purpose  of  division  of  pro- 
perty amone  the  creditors  is  a  high  contempt  of  the  Great  Seal. 
And  thouj^  th^  statute  provides  that  every  petitioning  creditor 
shaD  enter  into  a  bond  to  the  Lord  Chancellor  in  tne  penal 
sum  of  200/.,  conditioned,  among  other  things,  ^^  to  proceed  on 
such  commission,^  and  in  another  section  provides  that  a  peti- 
tioning creditor  compounding  his  debt  after  he  has  struck  a 
cfecket,  **  shall  forfeit  his  whole  debt,  and  also  repay  or  deliver 
lip  such  money,  gift,  delivery,  satisfaction,  or  security,  as  afore- 
said, or  the  full  value  thereof,  to  such  person  or  persons  as  the 
Commissioners,  acting  under  such  original  commission  (?),  or  any 
new  comnussion,  shall  appoint  for  the  benefit  of  the  creditors  of 
sndi  bankrupt;^  yet,  in  spite  of  the  denunciation  of  the  Lord 
Chancellor,  ^he  penalty  of  the  bond,  and  the  forfeiture  under  the 
statute,  we  have  scarcely  heard  of  a  commitment  for  the  con- 
tempt, an  assignment  of  the  bond,  or  a  recovery  under  the  Act  of 
Paifuunent;  and  this,  not  because  the  offence  is  rare,  but  be- 
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Gause  the  mroposed  remedies  are  inefiective,  detection  pieTented 
or  opposed  by  the  forms  of  office,  and  appeal  to  the  Gieat  Sed 
by  the  featinum  remedium  of  a  petition  m  bankruptcy,  so  dila- 
tory, expensive,  and  uncertain,  that  a  wis^  creditor  inll  rather 
put  up  with  the  loss  of  his  money  than  incur  further  liak  by 
seeking  redress. 

The  abolition  of  distinct  commissions,  which  we  have  befine 
recommended  on  the  score  of  economy,  would  remedy  this  abuse 
also ;  but  if  the  present  form  of  commission  is  to  be  continued, 
the  most  simple  mode  of  abating,  if  not  abolidiing,  the  evil 
would  be  to  deliver  the  commission  at  once  to  the  Commissionen 
named  in  it,  and  who  have  an  interest  in  its  prosecution  (Ap^, 
and  UQt  to  the  solicitor  (/),  who  may  have  a  purpose  to  serve  in 
its  suppression. 

Witn  this  proviso,  therefore  (indemnity  to  displaced  offioera^, 
the  public  wul  have  the  advantage  of  a  gradual  but  certain 
abohtion  of  the  useless  charges  to  which  commisnons  are  now 
subject ;  and  the  displaced  officers  may  be  allowed  pensions  equal 
or  nearly  equal  to  their  existing  emoluments^  We  say  displaced 
officers,  because  we  are  convinced  that  the  offices  should  be  at 
once  abolished :  a  recent  instance,  connected  with  the  Court  of 
Exchequer,  has  convinced  us  that  the  promised  extinction  of  a 
sinecure,  fldPter  the  death  of  the  then  existing  holder,  is  but  an 
indifferent  security  to  the  public ;  but  if  the  office  be  at  onoe 
abolished,  the  revival  of  the  salary  would  be  a  matter  of  greater 
difficulty. 

The  great,  and  by  far  most  important  point,  to  be  discussed  in 
the  present  session  appears  to  be,  whether  the  execution  of  the 
Bankrupt  Laws  shall  continue  to  be  confided  to  occasional  Com* 
missioners,  or  whether  a  permanent  tribunal  shall  be  created  for 
their  adnunistration.  Until  this  question  be  decided,  no  venr 
great  improvement  can  be  anticipated  in  the  detail  of  this  brancn 
of  judicature :  our  legislature  has  unfortunately  fallen  into  the 
error  of  adapting  the  law  to  the  tribunal  which  is  to  execute  it, 
instead  of  amending  the  tribunals  to  meet  the  improvements  of 
the  law.     The  question  with  them  is  not—is  the  law  right  or 


,  (Ar)  An  interest  which  we  are  far  (/)  It  is  said  that  a  person^  not 

from  defending,  though  in  the  pre-  an  attorney  or  solicitor,  may  sue 

sent  instance  it  may  be  useful.    One  out    a    commission    of   bankrupt, 

of  the  stron^^est  arguments  against  (Query  then,  who  is  to  be  clerk  to 

the  constitution  of  the  existing  Court  the' commission  ?)    If  so^  the  cril 

of  Commissioners,  and  their  pay-  here    complained    of  mav   be  yet 

ment  by  fees  is,  that  they  maj  be,  greater  ;   ror  the  Court  has  some 

or  may  be  suspected  to  be,  mflu-  Rttle  control  over  its  officers,  whidi 

enced  in  a4}udicatigD  by  their  per*  it  camiot  exercise  over  straagera. 
soimI  interests. 
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wrong  ?  But,  how  can  the  Court,  the  judge,  or  the  officer 
deal  with  it ;  and  if  the  intended  amendment  be  found  incon- 
venient to  the  Court,  the  judge,  or  die  officer,  it  is  rejected.  If 
our  mechanics  had  proceeded  on  this,  absurd  principle,  our 
manufactures  would  never  have  attained  their  existing  pre-emi- 
nence:— ^with  them  the  question  is,  ^^  Will  the  old  machme  exe- 
cute this  new  fabric  ?^  "  No.*"  "  Then  build  me  a^  new  one."" 
"Will  it  do  this  r  «  Yes,  with  a  little  alteration.''  "  WiU  that 
alteration  spoil  it  for  the  old  purposes  ?^  "  Oh,  no.  111  put  in  a 
crank  here,  and  then  it  will  work  both  patterns;  but  then,  if 
you'^ve  constant  work  on  the  old  pattern,  you'd  better  have  a 
new  engine  at  once,  itll  be  cheapest  in  the  end.""  This  is  the 
way  they  reason  at  Birmingham,  Sheffield,  and  Manchester ;  not 
80  m  the  Commons,  the  Peers,  and  the  Cabinet :  there  the  old 
machines  are  the  objects  to  be  preserved,  the  work  to  be  done 
is  a  subject  of  secondary  importance.  Thus  we  have  exactly 
the  same  number  of  principal  courts,  exactly  the  same  number 
of  judgea  for  the  twelve  millions  of  people,  fifty  millions  of 
revenue,  and  twenty-eight  .  volumes  of  statutes  at  large  of 
1827  (m),  that  we  had  for  the  scanty  population,  insignificant 
resources,  and  consise  legislation  of  12^2  (1  £d.  1) :  we  have 

Imt  law  books  out  of  the  comparison ;  no  bihliopolist,  no  biblio- 
o^t,  can  give   us  any  commensurate  idea  of    their  present 
number. 

But,  though  the  principal  public  and  really  responsible  courts 
have  remained  nearly  the  same  for  so  many  centuries,  a  number 
of  petty,  and  almost  private,  jurisdictions  have  been  created  to 
dispose  of  the  surplus  ousiness  of  the  country ;  among  these  are 
commissions  and  commissioners  for  various  purposes,  beginning 
with  the  commission  of  the  peace,  ending  we  scarcely  know  where. 
It  wQl  probably  be  our  duty  to  expose  the  defects  of  all  these 
occaaonal  jurisdictions,  and  to  show  that,  in  the  present  state  of 
the  country,  permanent  tribunals  should  be  substituted  for  them : 
our  present  business  is  with  the  Commissioners  of  Bankrupt ;  but, 
in  pursuing  it,  we  must,  from  time  to  time,  remind  our  readers 
that  concurrent  reforms  are  most  likely  to  be  effective ;  the  same 
change  which  is  desired  in  bankruptcy  is  equally  applicable  to 
other  branches  of  judicature ;  if  new  tribunals  are  erected  for  the 
admimstration  of  the  one,  they  may  at  once  be  adapted  to  the 
execution  of  the  others :  if  a  local  court  is  to  be  established  at 


(m)  Of  these^  four  volumes  con-  cupy  the  remaining  twenty-four,  cf 

tarn  the  wudom    of  our   aneesiorSf  wnich  ten  are  subsequent  to  the  Union. 

from  Magna  Charta  to  the  accession  Is  it  not  time  to  condense  our  Jegis- 

of  the  fi&use  of  Hanover ;  the  sta-  lation  ? 
tutca  from  t  Geo.  1  to  7  Geo.  4  oc* 
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Yorkforthe  admmiBtrfttioiiaf  the  Bankrupt  Laws, — the  same  oomt 
may  hare  the  jurisdiction  ot^  lunacy,  and  its  officers  may  take 
examinations,  answers,  and  affidavits,  execute  commissions  of 
inauirjf,  ascertain  boundaries,  and  perform  many  other  duties  in 
aia  of  our  principal  courts,  which  are  now  confided  to  temporary, 
inefficient,  and  aunost  irresponnble  authorities.  That  bankruptcy 
and  insolvency  should  have  been  subjected  to  tl^e  jurisdiction  of 
distmct  courts  is  a  soledsm  in  legislation  which  can  only  be  ac» 
counted  for  by  the  repugnance  which  parliament  has  (du  lately} 
ahown  to  viewing  the  whole  of  a  legal  sulnect  together— -foece- 
meal  enactment  was  the  great  evil  of  the  last  age ;  let  ua  hope 
that  general  vie?rs  are  become  the  fashion  of  the  present 

The  first  step  taken  should  be  to  unite  these  branches  of  bank* 
ruptcy  and  insolvency,  which  have  been  so  unwisely  separated  i 
muUUia  muiandiSf  traders  and  non-traders  should  be  subject  to 
one  jurisdiction.     This  union  will  also  be  attended  with  some  be- 
nefit, as  it  will  bring  in  a  very  considerable  sum  towards  the  erec- 
tion of  more  perfect  and  comprehensive  tribunals.    We  have  seen 
one  plan,  in  which  it  is  proposed  to  add  a  jurisdiction  for  the 
recovery  of  small  debts  to  the  other  functions  of  such  new  courts : 
on  this  subject  we  confess  that  we  entertain  some  doubts ;  the 
merit  of  a  small  debt  court  should  Jbe,  that  every  man  throughout 
the  coimtry  should  b^  able  to  obtain  justice  at  little  trouble  and 
less  expense.     This  object  cannot  be  obtained  by  establishing  any 
moderate  number  of  fixed  tribunals :  even  one  to  each  county 
would  not  be  sufficient  in  manv  instances ;  nor  can  it  be  attained 
bv  circuits— the  practice  of  judges  itinerant  is  too  apt  to,  partake 
of  their  character  of  travellers,  they  are  ever  in  haste  to  be  gone, 
and  the  remanets  which  they  leave  behind  them  are  toe  generally 
the  most  important  and  expensive  causes  which  they  ihad  to  try. 
The  remaining  question  is,  whether  the  object  can  be.effiscted  by 
an  union  of  .these  projects,  that  is;  by  local'  or  nrovinda^courts,  oc* 
casionally  becoming  itinerant,-^we  rather  think  that  it  can.  There 
can  be  no  greater  difficulty  in.  allowing  jud^s,  whose  ^neral 
place  of  judicature  is  Bristol,  to  make  occasional  excursions  to 
£xeter  or  Gloucester  than  in  sending  the   twelve  judges  dT 
Westmmster-hall  to  all  parts  of  the  kin^om;    the  prmciple 
is  the  same  in  both  cases,   creating  new  centres  and  drcum- 
scribing  their  circuits  is  all  that  is  necessary  for  its  practical 
application. 

We  must  not,  however,  deny  that  many  and  obvious  objections 
may  be  raised  to  provincaal  tnbunals;  we  admit  that*  such  courts 
art  liable  to  the  imputation  of  personal  interests  and  local  preju- 
dices ;  we  know  that  they  cannot  emidate  the  dignity,  or  comprise 
the  learning  of  the  superior  jurisdictions.  There  is  a  danger  too 
that  the  uniformity  of  the  law^  in  principal  and  practice,  may  be 
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impaired  by  their  independence  of  each  other,  (n)  The  absence 
of  the  mOTe  regular  bar  is  another  and  most  important  objec- 
tion, (o)  But  giving  to  every  one  of  these,  and  to  as  many  more 
as  may  be  uived,  tneir  fiill  weight;  and  even  admitting,  which 
we  do  not,  that  these  assigned  evils  are  without  remedy ;  let  it 
be  remembered  that,  by  the  creation  of  a  very  limited  number  of 
provincial  courts,  we  propose  to  consolidate  an  infinite  variety  of 
petty  jurisdictions,  all  of  which  are  liable  to  the  same  imputations, 
anct  in.a  higher  decree  proportioned  to  their  minuteness  and  ob- 
scurity. Consolidation  and  publicity  may  not  absolutely  cure  all 
the  existing  evils ;  but  they  will  certainly  diminish  the  greater 
part  of  them.  A  very  simple  remedy  may  also  be  applied  to  that 
objection  on  which  we  are  inclined  to  lay  the  greatest  stress, 
local  prejudices  and  partialities.  Let  no  man  act  as  a  judge  in 
his  own  county,  nor  even  in  the  circuit  in  which  his  own  county  is 
contained ;  (p)  and  remove  the  principal  judges,  from  court  to 
court,  once,  at  least,  in  every  tnree  years.  This  measure  will 
also  secure  uniformity  of  decision,  and  will  keep  the  minds  of  the 
judges  upon  the  alert,  that  they  may  not,  on  comparison  with 
their  colleagues,  successors,  or  predecessors,  be  found  defective. 

With  proper  precaution,  therefore,  as  we  believe,  the  consoli- 
dation of  existing  minor  jurisdictions  into  a  few  provincial  courts 
will  afford  the  best  and  easiest  remedy  for  the  evils  and  abuses 
now  complained  of  in  bankruptcy,  and  equally  imputable  to 
other  branches  of  the  law,  though  their  comparative  minuteness 
has,  for  the  present,  defended  them  from  public  discussion,  (q) 

It  is  scarcely  possible  to  conceive  a  system  more  absurd  in 
principle,  or  more  mischievous  in  practice,  than  that  which  now 
prevails  in  respect  of  commissions  of  bankruptcy,  to  be  executed 
m  the  country,  where  the  party  suing  out  the  process  has  the 
choice  of  the  judges,  and  that  too,  not  from  any  known  and 
limited  number  of  competent  persons,  but  from  all  the  attorneys 
and  barristers  of  his  neighbourhood.     The  observations  of  the 


(n)  One  of  the  most  beneficial  re-  this  class  might  lose  by  the  abolition 

suits  of  the'  established  system  of  of  commissions  would  be  made  up 

circuits  is  the  securitr  which  it  giyes  to  them  by  the  increase  of  general 

to  the  uniformity  of  the  law ;  but  business. 

this  effect  is  already  in  some  danger^  (j>)  Except  in  or  about  London, 
since  it  has  become  the  custom  for  where  local  affection,  if  it  exist  at 
judges  year  after  year  to  choose  the  aU,  is  too  much  diffused  to  be  mis- 
same  districts.  cliieyous. 

(o)  But  this  tncoDvenience  would  {q)  The  resolutions  of  the  Chan- 
very  shortly  be  remedied,  as  the  cha^*  eery  Commissoners,  as  to  examiners 
racter  of  the  proyinoial  bar  would  be  for  taking  eyidence  in  the  country, 
materially  improyed  by  the  existence  may  tenre  to  elucidate  this  subject. 
of  permanent  courts,  and  more  con-  See  Chan,  Rep,  Prop.  47,  48. 
stant  and  regular  practice.    All  that 
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Lord  Chancdlory  reported  in  6  Ves.  p.  l.,  luve  been  to  often 

Soled,  that  apology  might  ahnost  be  expected  for  repeating 
em,  if  it  were  not,  that  the  opinion  of  thia  cautious  and  expe- 
rienced judge  may  in  itself  serve  as  an  answer  to  those  obstinate 
enemies  of  reform  on  whom  other  argument  would  nrobably  be 
thrown  away.  "  His  Lordship  observed  with  warmm,  that  the 
abuse  of  the  Bankrupt  Law  is  a  dissrace  to  the  country,  and  it 
woidd  be  better  at  once  to  repeal  all  the  statutes  than  to  suffer 
them  to  be  applied  to  such  nurposes ;  there  is  no  mercy  to  the 
estate ;  nothing  is  less  thougnt  of  dian  the  objects  of  tne  com- 
mission. As  tney  are  frequently  conducted  in  the  country^  they 
are  little  more  than  stocx  in  trade  for  the  Comnussioners,  the 
assignees,  and  solicitor ;  instead  cf  solicitors  attending  to  their 
duty  as  mimsters  of  the  court,  for  they  are  so,  Comnusaons  of 
banlxruptcy  are  treated  as  matters  of  traffic :  A  taking  up  the 
commission,  B  and  C  act  as  Conumssioners  (r).    They  are  consi- 

(r)  Ftcposterous  as  this  system  whether  the   decent   solemnity  so 

must  appear  to  all  reasonable  and  much  desired  would  counterbalance 

impartial    minds,    it   has   recently  the  advantages  of  a  less  dignified 

found  an  advocate,  and  that,  too,  in  meeting;  a  plain  man,  who  would 

a  work,  the  general  tenor  of  which  shrink  m>m  tne  form  of  making  a  set 

would  have  induced  us  to  expect  speech  to  a  regular  court,  can  now 

more  liberal  viewB.    A  writer  in  the  ^11  his  storv  to  the  Commissioners, 

Parliamentary  Review  says,    **  In  or  discuss  his  claim  with  the  as- 

London,  commissions  are  in  some  signees  or  bankrupt ;  and  those  who 

respects  worse  executed  than   any  are  conversant  with  this  branch  of 

where  else,  uid  the  prevailing  abuses  business  must  have  observed  that 

oriffinatingin  circumstances  supposed  truths,  which  in  all  probability  would 

to  Be  uosToidable,  have  been  sJlowed  have  escaped  the  most  ri^dious  and 

to  continue  as  component  parts  of  formal  examination,  are  ehdted  from 

the  system."   From  this  opening  we  parties  thrown  off  their  guard  in  the 

certainly  expected  some  fearful  ex-  Piat  of  argument.   That  three  meet- 

posure  of  enormous  malversations ;  in^  should  be  held  at  one  time  is  an 

the  only  evil  dted,  however,  is  that  evil^  however  slight :  it  would,  no 

many  (now  restricted  to  three)  meet-  doubt,  be  more  satisfactorv  to  the 

ings  being  held  at  one  hour,  the  busi-  Commissioners  to  have  each  matter 

ness  is  transacted  '*  in  a  tumultuous  separately  called  on,  and  when  no 

andinefi&pient  manner,  if  at  all;",  this,  more  creditors  presented  themselves 

''  if  at  all,"  needs  no  answer,  and  the  in  one  bankruptcy  to  proceed  to  the 

charge  of  ineffidencyis  refuted  by  next;  but  we  very  muth  doubt  whe- 

the  paudty  of  appeals  against  the  ther  the  creditors,  who  might  be  a 

judgment     of     London     Oomrois-  minute  too  late,  orwho  would  have  to 

doners ;  that  the  meetings  are  often  wait  their  turn,  to  the  dday  of  more 

tumidtuousrwe  admit:  angry  credi-  lucrative  business,  would  raidi  this 

tors  would  not  easily  be  kept  in  or-  arrangement.   To  require  Commis- 

der  even  by  a  more  dignified  tribu-  sinners  to  rit  a  full  hour  on  each  case, 

nal,  nor  do  we  believe  mat  the  meet-  whether  there  were  much  or  little  or 

Ings  of  country  commisdonera  in  the  nothing  to  do  under  it,  would  be  un- 

back  parlour  of  the  Goose  and  Grid-  reasonable,  and  ultimatdy  pr^udi- 

Iron  are  more  solemn  or  decorous,  dd;    for    men   properly  qualified 

^nil  we  are  even  incKbied  to  doubt  would  not  be  found  willing  to  act  on 
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dered  as  stock  in  Qrade;  and  calculations  aie  made  how  many 
commissions  can  be  brought  into  the  pa^erahip ;  and.unless  the 


sndi  tenns.  In  the  cottntrj^  indeed,  stimulus  thus  exdted  mayreasonaU j 
where  a  barrister  receires  two  or  be  expected  to  produce  a  grsduiu 
three  pounds  a  sitting,  and  makes  improrement  hi  the  bankrupt  law ; 
two  or  three  adjournments  in  the  and  that  "  diversUy  and  ineomgruUy 
same  day,  he  may,  not  haying  other  in  practice  which  hat  tpnmf  fivm  tke 
business  to  attend,  afford  to  sacri-  exutence  of  numenms  UitU  imrisdie^ 
fice  his  time  for  two,  six,  or  nine  Hom  cf  equal  authority,  aettmg  Mife- 
pounds  a  day;  but  in  London,  where  pendenify  of  each  other,  would  eeaee," 
the  regulated  fee  is  one  pound  for  How  the  diversity  and  incongruity 
each  meeting,  and  the  fiction  of  ad-  arising  from  a  number  of  little  juris- 
joumment  is  nerer  resorted  to,  how-  dicdons  can  be  remedied  by  creating 
erer  long  the  sitting  may  be«  it  b  an  infinitely  ^ater  number  of  stiB 
imjDpssible.  smaller  jurisdictions  passes  our  com- 
The  remedy  which  the  Parliamen-  prehension:  nor  can  we  discover  how 
tary  Reriewer  proposes  for  this  evil  is  ''  the  rules  of  practice  would  be  de- 
as  extraordinary  as  the  reasoning  by  rived  fi-om  one  source,  and  order  and 
which  he  attempts  to  support  it : —  regularity  be  the  consequence  of 
**  If  the  permanent  lists  of  commis-  allowing  every  attorney  to  create,  his 
sioners  were  set  aside,  the  practice  own  court.  Let  us  not  be  under- 
originaUy  followed,  and  which  stili  stood  to  pass  any  indiscriminate  cen- 
prevails  in  country  commissions,  sure  on  a  large  class  of  men  for  many 
might  be  reviiced;  according  to  which  of  whom  we  entertain  a  high  opi- 
evenr  person  taldng  out  a  commis-  nion,  when  we  say  that  the  conduct 
aion  names  the  Commissioners,  sub-  of  solicitors  to  Commissions  of  Bank- 
ject  to  the  approbation  of  the  Lord  rupts  requires  the  Strictest  vigilance, 
Chaooellcn'"  (who  knows  nothing  and  that,  instead  of  adopting  any 
about  them); '  and  bankruptcy  busi-  ineasure  which  might  relax  the  su- 
ness  would  thus  be  thrown  open  to  perintending  power  of  the  Commis- 
the  legal  profieMion  at  lar^,  subject  sioners,  those  powers  rather  reauire 
to  the  provision  by  which  one  at  increase,  even  to  the  extent  or  en- 
least  of  the  acting  Co^^poissioners  abling  Uiem  to  suspend  from  prac- 
must  be  a  barrister.  The  arguments  tice  in  their  court  those  persons  who 
in  favour  of  this  change  are,  that  may  be  found  unworthy  of  the  trust 
there  would  always  be  a  full  set  of  of  holding  proceedings ;  for  it  is  well 
Commissioners  for  the  administration  known  that  a  very  considerable  num- 
of  each  commission,  while  there  ber  of  the  least  respectable  class  of 
would  remain  no  pretence  for  n^li-  the  profession  principally  subsist  by 
genoe  or  irregularity.  This  of  it-  the  abuses  of  the  Bankrupt  Laws, 
aetf  would  be  a  great  point  gained.  The  late  case  of  the  ajnp  against 
Another  advanti^  would  be,  that  Haselden  will  elucidate  this  point ; 
tuGcess  in  the  practice  of  bankruptcy,  but  we  greatly  doubt  whether  that 
as  in  other  branches  of  the  profes-  example  will  eiSTect  the  dispersion  of 
sioo,  would  be  the  reward  of  talents,  the  gangs  of  fictitious  creoitors  who 
enerieoce,  and  business-like  habits,  haunt  the  Court  of  Commissioners  ; 
The  most  wordiy  in  thes^  respects,  and  who,  though  sometbnes  detected 
"  su^fcet  io  the  dxtturbing  powen  (if  bv  single  lists,  still  take  their  chance 
the  expreenon  may  be  aSmoed),  of  con^  of  the  other  thirteen.  Many  months 
mexiom  and  Other  ineidental  cireum^  have  not  elapsed  since  we  saw  an 
jfoarer,"  (.' !  f)  "  which  can  never  attorney  sitting  at  one  of  the  tables, 
fiul  to  operate,**  will  become  the  most  in  the  character  of  solicitor  to  one 
distingidshed  and  influential.  The  commission,  he  himself  being  the 
VOL.  I. — ^.TU.  F 
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Court  holds  a  strong  hand  over  a  bankruptcy,  particularly  as 
administered  in  the  country^  it  is  itself  accessory  to  as  great  a 

bankrupt  under  another^  worked  be-  sometimes  appointed  by  the  solicitor 
fore  the  same  list^  at  the  same  place  himself^  not  because  they  are  the 
and  hour.  fittest  persons,  but  because  they  are 
It  will  be  seen  that  we  do  not  most  hkely  to  suit  the  solicitor's  or 
advocate  the  existing  system  in  town  the  bankrupt's  purposes."     If  this 
or  country,  but  we  may  fairly  op-  argument  had  its  weight  with  the 
pose  the  opinion  of  a  committee  of  committee    in    1817,    how    much 
the  House  of  Commons  to  this  cen-  stronger  would  their  opinion  be  now, 
sure  of  the  Parliamentary  Review,  when  voluntary  bankruptcy,  and  the 
The  report  of  1817  states  that  no  taxation  of  costs  by  Commissioners, 
instance  of  misconduct,  on  the  part  must  have  induced  additional  cause 
of  London  commissioners,  has  come  of  caution.    A  man  may  now  make 
to  the  knowledge  of  the  committee;  himself  bankrupt,  and  appoint  the 
while,  on  the  other  hand,  it  states,  judges,  by  whom  his  conduct  is  to  be 
that   '*  the    abuses    existing  under  mvestigated !  Country  attorneys  may 
these    (country^    commissions,    the  now  say  to  each  other,   not  only, 
great  waste   or  expense,    and    the  **  make  me  your  commissioner,  and 
fittle  benefit  derived  by  the  creditors,  I  wUl  make  you  mine ; "  but  may 
are  notorious ;"  and  goes  on  to  re*  add,  "  tax  my  costs  *  as  you  wish 
commend  either  that  permanent  lists  your  own  to  be  taxed,"— a  golden 
should  be  formed  in  the  country,  or  rule  not  likely  to  be  neglected.    The 
that,  as  the  least  expensive  course,  Parliamentary  Reviewer  must  cite 
all  commissions  should  be  executed  some  greater  abuse  than  the  tumul- 
in  London.    Mr.  Spurrier,  a  witness  tuous  meetings  of  the  Court  of  Corn- 
examined  by  this  committee,  whose  missioners  (of  inefficiency  he  gives 
experienced    bad  been    of  country  no  example]  before  he  persuades  the 
commissions    in    their  least  objec-  legislature  to  return  to  a  system, 
tionable  state  (at  Birmingham  we  wnich  he  allows  to  be  subject  to  the 
believe)   acknowledges  that   '*  it  is  disturbing  powers  of  connexion,  and 
well  known  that  Commissioners  are  other  incidental  circumstances. 

*  We  have  now  before  us  a  bill  of  costs  under  a  coitntry  commission,  which  will 
elucidate  this  point.  The  whole  amount  it  2163/.  5«.  2d,  though  it  is  sworn  tliat 
the  businesa  done  under  the  commission  did  not  exceed  the  ordinary  quantity. 
Among  the  charges  we  find : 

£    t.    d. 
To  Commissioners*  fees,  on  eleven  days   four  Commimioners  being 
paid  for  each  meeting  instead  of  three,  and  more  than  one  meeting 

being  held  on  the  same  day 91     0     O 

To  quorum  Commissioner's  expenses 72  19     6 

To  dinners  for  Commissioners 143    9     C 

Creditors 3     I     O 

To  Solicitor's  fees  for  attendance  at  meetings 211  10     O 

preparing  depositions 70    7     O 

Clerks  attendance  at  meetings 2  13     4 

We  do  not  insert  all  the  objectionable  items  in  this  account,  the  amount  of  whidi 
the  Solicitor  was  allowed  to  retain  from  Sept.  1814  to  Dec  1825,  when  a  petition 
was  presented  to  have  it  taxed  by  a  Master.  In  support  of  this  petition  it  was 
also  sworn,  that  the  quorum  Commissioner  was  attending  other  meetings  under 
other  Commissions  at  the  same  time.  We  are  convinced,  indeed,  that  this  practice 
(palpably  objectionable,  but  almost  necessarily  incident  to  the  system)  exists  a» 
generally  at  Bristol,  Birmingham,  Liverpool,  Manchester,  Nonvich*,  and  other  gnMt 
commercial  or  manufacturing  tow  ha.  as  it  doe^  in  liniid«in. 
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nuisance  as  any  known  in  the  land,  and  known  to  pass  under  the 
ibrms  of  its  kw."*^  (a) 

That  the  system  shoidd  have  survived  this  exposure  must  be  a 
subject  of  astonishment,  and  can  only  be  attributed  to  that 
excessive  jealousy  of  change,  however  minute,  which  for  many 
yean  characterised  the  politics  of  the  predominant  party  in  Par- 
uament 

The  check  (for  in  this  matter,  as  in  most  others,  the  absurd 
or  abused  doctrine  of  checks  and  balances  is  interposed)  is  as 
futile  as  the  general  practice  is  indefensible :  two  of  the  Com- 
missioners must  be  barristers,  if  there  be  barristers  in  the  neLj^h- 
bourhood  who  are  willing  to  act  for  the  usual  fees,  and  that  they 
may  be  willing  to  act,  the  last  statute  pves  them  some  additional 
inmicements ;  but  there  is  not  one  word  of  Qualification  in  die 
rule,  the  barrister  may  be  twenty-one  years  or  age  and  of  three 
days^  standing,  or  he  may  be  an  octaginarian  who  has  jiever  held 
a  brief  even  at  sessions,  (t) 


(#)  The  case  of  ex  parte  Story,  the  commission.  Under  the  new  act 
Buck.  70,  furnishes  another  instance  this  commissioner  would  have  to 
of  the  danger  of  allowing  pardes  to  tax  the  BUI  of  Costs,  of  which  he 
choose  their  own  Commissioners,  himself  would  receive  the  amount ! 
Linsldll,  Holland,  Fen  wick,  and  We  have  heard  of  a  young  provinp- 
Cockerell  were  partners  as  ship-  cial  barrister,  who,  having  taxed  a 
owners ;  Fenwidc  and  Cockerell  bill,  ^t  the  second  meeting,  some- 
were  both  solicitors.  Linskill  sued  what  more  rigorously  than  country 
out  pL  commission  of  bankrupt  against  attorneys  deem  just,  was  never  again 
Story,  a  debtor  to  the  four.  Cock-  named  as  a  commissioner, 
erell  was  the  solicitor  or  clerk  to  this  (0  This  absurdity  prevails  in  many 
commission.  Fen  wick  one  of  the  other  departments  where  it  has  been 
commissioners,  and  Holland  as-  provided  by  statute  that  certain  offi- 
signee.  Sir  Samuel  Romilly,  in  sup-  cers  should  be  barristers  of  ■ 
port  of  the  commission,  stated,  years  standing.  Of  late,  some  little 
'*  That,  in  the  country  at  a  distance  improvement  has  been  made  by  add- 
from  London,  the  being  a  creditor  ing  the  words  "  actually  practising 
was  not  generally  known  to  disqualify  at  the  bar;"  but  this  is  still  too 
a  man  from  acting  as  a  Commis-  vasnie  when  it  is  considered  that  a 
doner."  The  Chancellor  has  since  caU  to  the  bar  is  a  mere  matter  of 
made  a  general  order  on  this  sub-  form,  the  student  is  not  oblised  to 
ject ;  but,  while  an  attorney,  who  is  pursue  aHy  course  of  study,  he  un- 
conoemed  for  creditors,  may  sit  on  a  dergoes  no  examination ;  but  after 
commission,  the  evil,  though  miti-  standing  a  fixed  number  of  years  on 
gated,  is  unabated.  the  Society's  books,  eating,  or  pre- 

Not  many  months  have  elapsed  tending  to  eat,  a  certain  number  of 

rince  a  case  was  brought  before  the  dinners,  making  (at  Lincoln's  Inn)  a 

Court,  in  which  one  of  the  commis-  regulated  number  of  bows  to  me 

doners,  an  attorney,  made  a  bargain  bar-table,  and  paying  his  dues  and 

with  the  solicitor  to  the  commission,  fees,  he  is  admitted  to  take  the  oaths 

that  he,  the  clerk,  should  take  the  of  allegiance,  supremacy,  and  abju- 

cotnmissioner's  fees,  and  give  him,  ration,    and  becomes  a  counsellor 

in  exchange,  the  profits  of  working  learned  in  the  law !  There  is  no  great 

•  f2 
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The  objections  which  may  be  made  to  a  tribunal  so  constituted, 
wiorance,  incapacity,  local  interests,  favor  and  affection,  preju- 
<uce,   and  sometimes   malice,    to   say  nothing  of  jobbing  and 
cupidity,  are  so  obvious,  that  we  need  not  dwell  on  the  weakest 
part  of  the  system ;  and  would  therefore  rather  rest  our  arguments 
on  the  creneral  defects  of  the  jurisdiction,  as  exercised  in  London 
by  regtuar  and  permanent  Commissioners,  and  leave  the  deduction 
ifoTtwri  to  our  readers,  than  appear  to  cast  an  invidious  obloquj 
on  country  practitioners.     In  one  point  of  view,  however,  it  is 
essential  to  anw  attention  to  this  defect     When  it  is  propcraed  to 
lighten  the  business  of  the  Court  of  Chancery  by  transferring  to 
.the  jurisdiction  of  the  Commissioners  certain  matters  which  ob- 
viously should  belong  to  them   (in  the  first  instance^,  as  the 
removal  of  assignees,  the  allowance  or  rcical  of  the  certificate,  and 
other  similar  subjects,  the  proposal  is  immediately  met  by  the 
question,   '<  Could  you  trust  tnese  things  to  country  Commis- 
sioners ?     As  now  constituted,   certainly  not !     These  country 
Commissions  therefore  are  the  great  obstacle  to  reform,  and  yet  it 
happens  most  strancely  that  the  Chancery  Commissioners  blinking 
the  more  serious  ev3,  propose  their  remedy  (valeai  quantum  /./) 
for  London  only.     It    is    difficult    to   imagine    the    train  of 
reasoning  which  could  have  led  to  such  a  conclusion;  for  the 
Chancery  Commissioners  must  have  known  that  the  minority  of 
petitions  in  the  nature  of  appeal  come  firom*  the  country  and  not 
from  London,  and  that  taking  both  toffether,  the  appeals,  properly 
so  dilled,  do  not  constitute  one-twentieth  part  (oil  tne  petitions  an- 
nually presented.     The  mass  of  petitions  are  not  from  the  judg- 
ments OT  the  Commissioners ;  but  are  to  enable  the  Commissioners 
to  execute,  or  calling  xmm  the  Lord  Chancellor  to  execute, 
various  powers,  which,  JFrom   the  notorious  imperfection  of  the 
lower  tribunal  hav^  been  withheld  horn  its  jurisdiction,  in  the  first 
instance,  or  have  been  entirely  reserved  for  higher  judgment ;  as 
in  the  case  of  an  equitable  mortgage,  of  which  tiie  Uommissioners 
can  take  no  account  till  the  matter  has  been  referred  to  them  by 
the  Court — the  removal  of  assignees— -the  allowance  or  recall  ^ 
the  certificate,  and  many^  other  points  which  might  be  safely  en- 
trusted to  regularly  constituted  tribunals ;  but  are  prudentiy  with- 


liarm  in  all  this  as  far  as  clients  are 
concerned)  for  the  young  gentleman 
will  not  get  much  business  unless  he 
deserves  it,  and  hit  early  blunders 
are  generally  corrected  by  his  lead- 
ers ;  but  it  is  otherwise  when  he  is 
unoJUUu  called  to  the  bar  and  pro- 
moted to  the  Bench  (though  it  be 
only  the  Bench  of  the  Quarter  Ses- 
sions), or  entrusted  with  the  compli- 


cated interests  of  trade,  as  a  Com- 
missioner of  Bankrupt.  The  remedy 
for  this  evil  is  obviously  with  tne 
Inns  of  Court ;  but  whether  they 
will  consent  to  a  sacrifice  of  their 
revenues  to  the  intereste  and  honour 
of  their  profession,  is  a  question 
which,  at  present,  we  will  not  ven« 
tureto  moot. 
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lidd  firom  the  doubtful  competence  of  Commismonen  of  Bankrupt. 
Create  abetter  Court  of  first  instance,  and  the  difficulty  vanishes; 
the  Court  of  Chancery  will  be  relieved  firom  a  mass  of  business, 
wUdi  is  supposed  to  impede  its  progress ;  and  the  commercial  in- 
terests will  practically  enjoy  a  cheap  and  expeditious  jurisdiction, 
^befestmum  remedium,  which  the  theory  of  the  law  allows  to  be 
necessary  in  bankruptcy. 

HaviiuK,  as  we  hope,  proved  the  ez^ediencr^  of  establishing  per- 
manent Courts  for  transacting  the  business  of  bankruptcy  and  in- 
solvency, at  -the  least ;  the  question  of  expense  recsains  to  be  con^ 
flidered.  We  shall  not  at  present  take  into  consideration  the  saving 
wUdi  we  have  proposed  by  the  abolition  of  commissions  as  now 
issued ;  that  saving,  if  effected  must  be  gradual ;  but,  taking  the 
amount  of  fees  now  paid  to  Commissioners  throughout  Enghind, 
leave  it  to  the  reader  to  determine  whether  that.sum,  together  with 
the  salaries  of  the  existim;  Commissioners  of  the  Insolvent  Debtors 
Court,  would  not  be  suflrcient  to  support  an  adequate  number  of 
movindal  Tribunes.  There  are  in  London  70  Commissioners  of 
Bankrupt,  whose  average  receipts  (the  last  year  not  included)  are 
900iL  per  annum,  or  21,000/.  tar  the  wnole— the  number  of 
oonntry  is  nearly  eoual  to  the  nuikiber  of  London  commissions ;  but 
the  expense  is  mucn  greater,  firom  the  increased  number  of  adjourn- 
ments, and  from  the  ouorum  Commissioner^  taking  2  and  81.  for 
each  sitting  instead  or  1/. — Thus  a  meeting  which  costs  3/.  in 
Ij<nidoii  for  Commissioner's  fees,  must  cost  il.  and  may  cost  (if 
tfacare  be  three  barristers)  9/.  in  the  country.  We  must,  thdrefore, 
be  much  within  the  mark,  if,  fpr  the  sake  of  round  numbers,  we 
calculate  the  fees  to  country  Commissioners  at  299OOW.  making  in 
the  whole  for  fees  only  50,000/.  a  year,  (u)  an  enormous  sum, 


(«)  Mr.  MontaffUy  in  his  Digest,    Messengers , S4^000  (!!!) 

Mo.  4^    makes  tnis    expense   only  Increase    of    litigation 

4aj000i. ;  but  calculating  the  number  from  nature  of  the  tri- 

of  T^ff^'^of  and  oountiv  Commissions        bunal ,  24,000 

as  equal,  he  makes  the  cost  of  each  Broker  and  accountant. .  18^000 

in  fees  91,000/. 'not  adrerting  to  the  Losses  from 

then  double   (and  now   sometimes        Non-ieizure. ^ 

treble)  fee  of  the  Quorum  Commis-  Non-discorery  • . . .  >  60,000 

sloiiers,  nor  to  the  notorious  number  Improvident  sales.  .J 

ofa^iourmnents.    In  other  respects.  Expenses         attendant 

howerer,  he  exceeds  our  e&timate,  upon  assignees......  81,700 

mddng  the  annual  cost  of  Commis-  Interest  of    money    at 

noos  no  less  thhn  981,000/.  without «     bankers. 94,000 

incJudhig  the.  solidtoi^s  bills  (except  Losses   fron^  feilure  of 

fer  fees)  for  the  cmiduct  of  the  Com-  assignees,    unclaimed 

niasions,  or  the  necessary  suits,  peti-  dividends  and   undi- 

tMNU,  or  actions,  arising  out  of  them.       vided  residues 14,400 

His  estimate  is  as  follows :  — — 

949,100 

Commissioners  and  Soli-  ■ 

dtor , 56,000  8ay991,000 
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enough  to-pay  26  regular  Judges,  at  the  rate  of  2000L.a  year,  (o) 
Nor  IB  this  by  any  means  the  only  sum  whjich  would  be    -  '^  "^^ 


for  the  support  of  a  better  system.  By  the  appointment  of  an 
accountant  general  into  whose  hands  all  monies,  now  deposited 
with  private  bankers,  should  be  paid,  an  immense  sum  would  be 
annuaUy  saved  in  interest  for  the  direct  ben^t  of  the  estates,  the 
risk  of  failures  would  be  avoided,  and  unclaimed  dividends  {w)  and 
undivided  residues,  instead  of  goii^  into  the  pockets  of  individualsy 
would  be  applicable  to  the  public  purposes  m  the  Court 

Thus  we  should  have  a  sum  amply  sufficient,  not  onlv  for  die 
support  of  the  new  Courts ;  but  also  for  compensation  to  tnose  who 
are  necessarily  displaced  firom  established  offices:  subject  Co  these 
lives, 'and  the  provision  of  an  adequate  fund  for  future  Densions  Qt 
is  bad  policy  to  retain  superannuated  Judges),  a  giaaual  saving 
may  be  made,  in  the  general  expenses  of  banlmiptcy. 

The  last  point  to  which  we  shall  at  present  advert,  and  it  is 
certainly  one  of  considerable  practical  miportance,  imd  of  some 
difficulty,  is  patsonage  ;  for  while  one  Pttrty  will  not  £ul  to  de- 
precate the  abolition  of  so  many  established  offices,  another  will  be 
3[ually  violent  in  vociferation  against  the  establishment  of  new 
aces. '  Against  the  one  it  may  iSd  urged,  that  the  amount  to  be 
disposed  of  under  .a  new  system  will  be  greater  than  under  the 
ola«  (a)  though  the  numbet  of  persons  among  whom  it  is  to  be 
distributed  wul  be  less.  •  Those  who  dread  the  increased  influence 
of  government  must  remember  that  the  disposal  of  offices  of  con- 
siderable magni^de  is  subject  to,'  and  in  a  great  measure  con- 
trouled  by,  public  opinion ;  while  the  patronage  of  petty  places  is 
free,  from  such  check — ^but  *if  it  were  not  so,  we  should  stiU 
contend  that  no  object  of  obvious  utility  ought  to  be  opposed  <m 
thifr  ground ;  it  is  of  the  idle  sinecurist,  not  of  the  working  officer, 
thai  the  country  should  be  jealous ;  with  the  one,  place  is  the 
vpce  of  subserviency — ^with  the  other,  it  is  the  rewaid  of  labour. 
jTherefore,  though  tne  influence  of  the  Crown  might  be  increased 
by  the  general  extension  of  our  judicial  establishments,  and  the 

(v)  We  consider  1500t  to  be  the  recoiDinend  a  short  bill  to  amend  the 

minimum  for  which  a  barrister  pro-  abovementioned    section ;    because 

petly  qualified  would  leave  bb  prac-  the  amount  of  this  iund  may  deter- 

tice,  or  hope  of  practice,  at  the  oar.  mine  a  main  question  as  to  peiisionsy 

(w)  6  G.  4,    §  110,    is   all   but  compensations,  and  salaries, 

useless  for  want  of  a  clause  simi-  (x)  See  the  Report  of  the  Com- 

lar   to    §    190w     Since   this  article  mittee  of  the  House  of  Commons  in 

was  written,  we  perceive  that  Mr.  1817,  from  which  it  appears,  that 

Alderman  Wood  has  moved  for  a  the  Chancellor  had  declined  increas- 

retum  of  unclaimed  dividends  entered  ing  his  patronage  by  appropriating 

at  the  Bankrupt  Office.    Though  we  to  himself  (as  £e  Committee  think 

dislike  piec^-oneal  legislation  gene-  he  ought  have  done)  the  appoint- 

rally,    in  this  instance    wc  should  mcnt  of  Commissioners  in  thccoiuitry. 
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patronage  of  the  Lord  Chancellor  would  be  swelled  in  amount, 
though  reduced  as  to  the  number  of  persons  among  whom  it  must 
be  distributed,  by  the  proposed  establishments  of  permanent 
judges  in  Bankruptcy  ^  we  shall  deem  these  as  minor  considera- 
tions, when  compared  with  the  benefits  which  the  people  will  de- 
rive from  an  improved  administration  of  the  law  in  those  branches 
which  more  immediately  concern  their  daily  interests. 

Since  these  observations  were  written  his  Honour  the  Master  of 
the  Rolls  has  brought  in  a  Bill  to  cany  into  effect  some  of  the 
Propositions  of  the  Chancery  Commissioners :  we  were  not  sur- 
prised to  perceive  that  those  relatine  to  bankrupty  had  been  totally 
omitted,  for  they  had  scarcely  been  printed  when  it  was  as 
generally  understood  in  the  profession  at  large  that  they  were 
abandoned,  as  it  was  obvious  to  those  intimately  acquainted  with 
the  subject,  that,  if  adopted,  they  would  prove  inefiicient.  There 
18,  however,  one  clause  which  virtually  affects  the  Bankrupt  Law ; 
it  is  to  be  enacted — 

"  That  when  and  so  often  aB  it  may  appear  expedient,  in  respect  of  the 
weight  and  pressure  of  the  business  depending  in  the  High  Court  of  Chan- 
cerj,  it  shall  and  may  be  lawful  for  the  Lord  High  Chancellor,  upon  any 
application  made  to  him  for  a  writ  of  habecu  corpus,  to  award  and  grant 
such  writ,  and  to  order  that  the  same  be  made  returnable  before  any  one  of 
the  Justices  either  of  the  Court  of  King's  Bench  or  the  Court  of  Common 
Fleas  at  Westminster,  or  before  any  one  of  the  Barons  of  the  Court  of  £x- 
cheauer  at  Westminster ;  and  the  justice  or  baron  before  whom  such  writ 
shall  be  so  made  returnable  shall  proceed  thereon  in  the  $ame  manner,  and 
any  order  made  thereon  shall  have  the  same  force  and  effect  as  if  such  writ 
had«  in  the  first  instance,  been  granted  by  such  justice  or  baron." 

Now  it  is  well  known  that  scarcely  any  writs  of  habeas  corpus 
are  brought  before  the  Lord  Chancellor^  except  in  cases  of  bank- 
ruptcy) and  that  for  the  causes  which  the  following  case  will 
exemplify. 

**  IN    THE    MATTER   OF   EOBERTS,    A    BANKRUPT. 

"  Mr.  Home  said^  he  had  a  case  of  Habeas  Corpus  to  bring  before  his 
Lordship,  in  the  above  matter,  which  was  accompanied  by  a  petition. 
The  Habeas  Corpus  had  not  been  moved  for  to  bring  up  the  bankrupt,  but 
for  the  purpose  of  bringing  up  a  young  man  of  the  name  of  ^Vhite,  a  sales* 
man  at  Manchester,  who  had  been  committed  by  the  Commissioners  for 
not  satisfactorily  answering  certain  questions  put  to  him  respecting  the 
property  and  conduct  of  the  bankrupt. 

*'  Mr.  Rose  objected  to ,  Mr.  Home's  bringing  on  the  petition,  which 
prayed  nothing  more  or  less  than  that  the  bankmpt  should  be  discharged. 
The  petition  complained  of  the  conduct  of  the  commissioners,  and  he 
thought  it  ought  not  to  be  brought  on  till  the  commissioners  had  been 
served  with  a  copy. 

"  Mr.  Home  said,  he  would  not  then  open  the  petition,  as  his  learned 
friend  had  objected  to  it,  but  he  would  confine  himself  to  the  commitment. 
The  learned  counsel  then  went  through  the  whole  of  the  examination,  and 
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gobmltted  thai  the  answers  riven  by  Mr.  White  were  perfectly  satisfiictory, 
and  that  he  ought  to  be  disdiarged. 

''  Mr.  Rose,  in  support  of  the  commitment,  said,  he  should  not  think  of 
going  at  length  into  the  case,  as  his  lordship  must  alreadr  be  almost 
ratigued  with  hearing  these  matters.  He,  however,  contended,  that,  upoa 
tibe  whole,  the  examination  was  very  unsatis£Eu:toiy,  and  that  the  answers 
were  given  for  the  purpose  of  deluding  the  comtfussioners,  and  protectb^g 
the  bankrupt 

''  'Pie  Lord  Chancellor  observed,  that  more  writs  of  Habeas  Corjmg  had 
come'^l>efore  this  Court  within  the  last  week,  than  were  brought  before  it 
durinff  the  whole  three  and  twenty  years  that  he  practised  at  the  bar.  fltfa 
was  tiie  state  of  things  after  the  legislature  had  fpassed  an  act  for  the  pur- 
pose of  enabling  every  judae  of  the  land  to  hear  these  matters. 

''  Mr.  Home  having  replied,' ' 
'  ''  The  Lord  Chancellor  said,  that,  perliaps  it  was  the  natural  tendency 
of  his  mind  to  discharge  all  persons  committed  in  banluruptcy,  which  might 
have  been  the  cause  of  misleading  him  in  many  cases ;  but,  though  he 
avowed  it  was  his  inclination  to  do  so  wherever  he  could,  stiU,  it  did  not 
appear  to  him  that  he  could  at  present  discharge  this  person.  He  should, 
however^  state,  that  he  thought  it  would  be  better  for  Uie  commisdoners 
to  ask  a  few  more  questions  of  Mr.  White,  as  he  certainly  should  have 
done  so,  had  he  been  one  of  them,  and  he  should  wish  to  be  informed  of 
what  passed  l>efore  the  commissioners  as  soon  as  the  examination  should  be 
closecL 

'*  It  was  then  arranged  that  the  petition  respecting  the  discharge  of  the 
bankrupt  should  stand  over  till  the  result  of  the  further  examination  was 
known.' 

We  shall  have  occasion,  at  no  distant  period,  to  advert  at 
some  length  to  the  many  disputed  points  which  arise,  as  to 
commitments  by  Commissioners  of  Bankrupts ;  we  shall  at  pre- 
sent content  ourselves  by  referrii^  our  readers  to  an  lible  pub- 
lication on  this  subject,  by  Mr.  iroames,  in  which  all  the  cases 
and  authorities  are  dili^ntly  collected;  we  do  not,  it  is  true, 
absolutely  agree  with  this  gentleman  in  the  result  of  his  reason- 
ing ;  which,  though  it  may  be  correct  as  to  the  present  state  of 
tlie  law,  appears  to  ^o  too  fiir  in  vindication  of  the  established, 
but  mischievous,  fiction. 

Nemo  tenetur  prodere  seipsum. 

The  Lord  Chancellor  confesses  the  tendency  of  his  mind  to 
discharge  all  persons  committed  in  bankruptcy :  can  his  Lordship 
then  be  surprised,  this  tendency  being  notorious,  that  all  pri- 
soners bring  their  writs  of  Habeas  Corpus  before  him,  in  pre- 
ference to  any  other  judge,  and  that  more  especially  as  he  is  well 
aware  that,  while  a  common  law  judge  must  confine  himself  to 
the  consideration  of  the  warrant  only,  he,  on  the  other  hand, 
may  wander  over  the  whole  mass  or  proceedings  in  search  of 
irx^rulariitics  on  which  to  found  a  discharge. 

We  have  often  heard  his  Lordship  complain,  that  thib  branch 
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of  boflneM  is  thiown  ezdnaTdjr  on  him,  and  luve  wondered, 
thftt  he  has  not  diacoyered,  or  been  honeedy  told,  the  very  ol>- 
▼ioiu  leaflon.  If  Sir  J.  Copley  desires  to  exonerate  the  Lord 
Chancellor  from  the  burthen  of  Uiis  branch  of  business,  he  shoidd 
enable  the  judse  to  proceed  thereon  in  the  same  manner  as  the 
Chancellor  woiud  have  done,  that  is  to  say,  to  look  into  the  whole 
of  dw  proceedings,  and  not  to  confine  his  judgement  to  the  form 
of  the  warrant. 

We  cannot  omit  taking  an  early  opportunity  of  yindicating  the 
14di  List  (from  which  the  greater  number  of  commitments  come) 
from  the  undeserved  obloquy  which  it  is  the  fashion  of  the  day  to 
heap  upon  them.  It  is  true  that  they  have  committed  more  pri- 
soners than  all  the  other  lists  put  tc^ther:  this  should  only  give 
rise  to  the  question,  Whether  the  fliirteen  lists  have  neglected 
their  duties,  or  the  14th  exceeded  theirs  ?  We  incline  very  much 
to  the  former  supposition ;  for  we  feel  it  much  more*difficult  to 
believe,  that  in  fourteen  years  the  5th,  10th,  12th,  and  13th, 
have  never  had  a  bankrupt  or  witness  before  them  who  has  de- 
served commitment ;  or  that  the  Ist  and  11th  have  had  only  one 
each,  than  that  forty-one  Intimate  cases  (less  than  three  a  year) 
should  have  occurred  to  the  14th.  There  may  be,  and  probably 
is,  sometfiin^  of  harshness  in  the  manner  in  which  this  power  is 
exercised;  out  seeing  the  frauds  daily  committed  in  bank- 
ruptcv,  iy)  examining  the  cases  in  which  the  warrants  of  this  list 
have  been  discharged,  for  form  rather  than  substance,  we  cannot 
but  avow  our  opinion,  that  these  Commissioners  have  suffered 
much  unmerited  reprehentdon  for  the  fearless  discharge  of  their 
duties. 


(jf)  The  last  Middlesex  Sessions 
afforded  an  example  of  the  benefit 
resulting  to  the  public  from  the 
strict  examinations  of  this  list. 
Anind  Eden  was  convicted  of  per- 
jury, in  swearing  to  a  debt  or  pay- 
ment of  S50t  upon  a  bill  of  the 
bankrupt's^  giyen  in  1881. 

Several  gentlemen  from  the  Stamp 
Office   swore,   that  the    stamp  on 


which  the  bill  was  drawn  was  not 
in  eaustence  before  1826 ! 

John  Reis,  the  bankrupt,  was  also 
convicted  of  similar  peijury. 

A  few  more  of  these  detections 
would  be  highly  beneficial.  It  might 
be  well  to  have  a  return  of  convic- 
tions for  offences  under  the  Bank- 
rupt Laws,  that  the  14th  List  ml^ht 
have  an  opportunity  of  justifymg 
their  practice. 
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Abt.  v.— legislative  measures  in  INDIA   FOR  RE- 
STRAINING  THE  FREEDOM  OF  THE  PRESS. 

It  was  not  until  many  years  after  the  establishment  of  the  East 
India  Company  in  Hindostan,  that  British  courts  of  justice  were 
created  at  the  several  presidencies  or  seats  of  government — Cal- 
cutta, Madras,  and  Bombay.  The  avowed  object  of  erecting 
such  courts  was  to  secure  to  all  British  subjects  over  whom 
their  jurisdiction  extended  that  protection  of  person  and  property 
which  the  British  law  affords  to  the  inhabitants  of  the  mother 
country :  and  by  the  administration  of  justice,  according  to  the 
forms  of  the  English  courts,  to  keep  a  check  upon  the  local 
governments. 

One  of  the  most  important  clauses  of  the  charter  by  which  these 
supreme  courts  of  judicature  were  created,  provided,  that  no 
regulation  of  the  local  government  should  be  valid  in  law,  unless 
it  received  the  sanction  of  the  court  at  the  presidency  at  which  it 
might  be  made ;  and  this  sanction  could  not  be  granted  by  the 
bench,  unless  the  regulation  should  be,  in  the  opinion  of  the 
judges,  ^^  just,  reasonable,  and  not  repugnant  to  the  laws  of  the 
realm.*"  (a)  Other  provisions  were  made,  to  give  full  publicity  to 
such  regulations,  by  suspending  them  for  a  certain  period  in  the 
court  before  their  registry  could  take  place :  and  it  was  left  open  to 


(a)  The  power>  thus  conferred  rois  des  remonstrances  sur  ce  qu'ils 
upon  the  supreme  courts^  of  con-  croyaient  ne  pas  convenir  k  la  situa- 
troUing  the  authority  of  the  local  tion  des  provinces ;  Us  mettaient  des 
governments,  will  probably  remind  restrictions  et  des  modifications  k 
our  readers  of  the  similar  powers  I'enregistrement;  lis  exer^aieni  de 
possessed  by  the  parliaments,  or  fait  une  espece  de  censure  sur  le 
supreme  provincial  tribunals  of  pouvoir  legislatif."  The  parliament 
France  witn  respect  to  the  "  Ordon-  of  each  province  had  the  power  of 
nances "  of  the  king.  The  origin  of  acting  independently  of  tne  rest ; 
this  check  upon  the  royal  authority  and  of  determining  whether  theordi- 
in  France  is  involved  in  some  oli-  nance  presented  for  registration  was 
scurity.  But  whether  it  was  the  re-  in  accordance  with  the  interests  of 
suit  of  grant  or  usurpation,  this  much  the  particular  district  over  which  it 
is  certain,  that  from  the  14th  century  had  jurisdiction  ;  nor  was  it  restrict- 
no  edict  or  ordinance  could  obtain  ed  to  the  alternative  of  simply  regis- 
the  force  of  law  until  it  had  been  tering  or  simply  rejecting; — it  might 
verified  and  registered  in  the  parlia^  also  modify  the  ordinance,  so  as  to 
ment  of  the  province  in  which  it  was  accommodate  its  provisions  to  the 
promulgated.  *'  Les  parlemens,"  wants  and  peculiar  circiunstances 
says  Meyer  (Institutions  Judiciaires,  of  the  province.  "  II  se  pouvoit," 
3y  171,)  '' avoient  meme  ctendu  le  observes  Meyer^  '' que  I'ordonnance 
droit  d'enregistrement  a  celui  de  fut  enregistr^  dans  un  parlement, 
verifier,  non  la  forme  et  I'authenticite  modifiee  dans  un  second^  et  rejet^ 
des  edits  et  des  ordonnances,  mais  par  un  troisieme." 
Icur  contenu;    ils  presentaicnt  aux 


1837.]  ReMtraining  the  Freedom  of  the  Press.  75 

penons  80  disposed  to  oppose  by  counsel  the  re^pstratioii  of  any 
regulation  which  they  oould  show  to  be  either  unjust,  inexpedient, 
or  clearly  repugnant  to  the  laws  of  the  realm. 

Notwithstanding  the  power  granted  by  statute  to  the  ffo- 
Temors  of  the  several  presidencies  in  India,  to  make  any  r^^ma- 
tion  they  deemed  advisable  within  the  limits  prescribed,  it  is 
remarkaole,  that  no  governor-general,  from  the  earliest  records  of 
the  India  Company'^s  nistory,  up  to  the  period  of  its  last  governor- 
general  Lord  Hastings^  resignation  in  1823,  ever  attempted  to 
procure  the  registration  of  any  regulation  for  infringing  or  abridg- 
ing, in  the  lightest  d^ree,  the  liberty  of  the  press.  It  was 
enjoyed  in  every  part  of  India  in  as  fidl  perfection  as  in  England 
itself:  and  in  every  case  of  alleged  libel,  whether  on  the  govern- 
ment or  on  individuals,  no  other  mode  of  procedure  for  remedy  was 
either  suggested  or  pursued,  but  that  which  is  followed  in 
England.  Nor  does  Uie  slightest  evil  appear  to  have  arisen  from 
this  course ;  and,  although  it  endured  through  the  most  stormy 
,  and  critical  periods  of  our  struggles  for  dominion  in  the  East,  yet 
no  steps  were  taken,  either  by  uie  legislature  of  this  country,  or 
the  local  courts,  to  deprive  India  of  a  single  particle  of  this 
acknowledged  benefit 

It  was  not  until  all  political  danger  was  at  an  end,  and  Lord 
WeUesley,  then  Governor-General  of  India,  was  in  the  plenitude 
of  power,  that  he  thought  of  placing  restraints  on  the  freedom  of 
publication.  He  did  not  however  attempt  to  obtain  for  his  re- 
straining regulation  the  sanction  of  the  Supreme  Court.  He 
merely  issued  a  circular  through  the  ofHce  of  the  Chief  Secretary 
to  Grovemment,  commanding  the  editors  of  all  newspapers,  or 
other  journals,  published  in  Bengal,  to  send  the  proof  sneets  of 
their  several  works  to  the  Censor  appointed  by  himself,  who  would 
strike  out  whatever  appeared  objectionable  to  him,  and  the  parts 
so  struck  out  were  not  to  be  published,  but  at  the  editor^s  peril. 
The  penally  of  an  act  of  disobedience  on  the  part  of  the  editor  in 
declining  to  submit  to  the  censorship  thus  aroitrarily  established 
was  immediate  banishment  from  the  country j  with  all  its  ruinous 
consecjuences ;  apd  this,  without  any  form  of  trial  or  other  means 
of  derence  on  the  part  of  the  individual  to  be  thus  suddenly 
and  ignominiously  transported. 

Unifbrtunately  for  the  interests  of  justice,  this  severe  punish- 
ment could  be  inflicted  on  any  individual  whom  the  Government 
might  select,  without  the  sanction  of  the  judges,  or  even  without 
their  being  able  to  interfere,  by  writ  of  habeas  corpus^  or  any 
other  mode,  to  save  the  victim  of  such  a  dreadful  power.  And 
although  the  avowed  object  of  sending  out  British  judges  to 
preside  over  the  courts  in  India  was  to  make  the  law  of  England 
operate  as  a  check  on  the  arbitrary  proceedings  of  its  local  go- 
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▼emments ;  yet  in  this  most  arlntrsry  and  most  dreadful  exercise 
of  power,  their  control  was  perfectly  inoperatiye.  This  arose 
from  the  circumstance  that  there  existed  in  all  wie  suoces- 
sive  charters  of  the  East.  India  Company  a  dause  which  rendered 
it  necessary  fofreTery  British-bom  individual  who  wished  to  visit 
India,  to  obtain  firom  the  Court  of  Directors  a  license  for  that  pur- 
pose :  which  license  was  made  revocable  at  the  pleasure  of  any  of 
the  local  ^vemors,  without  cause  assigned;  and,  when  revoked,  left 
the  individual  liable  to  banidunent  trom  the  country,  as  being  no 
longer  possessed  of  lawful  power  to  remain  there.  To  this  the 
courts  of  justice  could  oppose  no  obstacle  whatever :  so  that,  in 
point  of  fiiict,  the  fortunes  of  every  British-bom  individual  in  the 
country  being  entirely  in  the  hands  of  the  govemor  appointed  by 
the  India  Company,  he  needed  not  the  sanction  of  the  Supreme 
Court  for  any  regulation  whatever:  he  could  issue  any  orders 
or  decrees  he  pleased — no  matter  how  unjust,  inexpedient,  or 
repugnant  o  the  laws  of  the  realm,  and  make  the  penalty  of  non- 
eomj^iance  the  forfeiture  of  the  offending  individual's  license, 
and  consequent  banishment 

This.decree  or  order  of  Lord  WeUedey,  enforcing  the  Censor 
ship  of  the  press  in  India,  under  the  severe  poialties  described, 
remained  in  full  force  up  to  the  year  1818,  no  English  editor 
having  been  found,  during  this  long  period,  willing  to  incur  the 
ruinous  conseauences  of  msobedience,  especially  as  a  distinguished 
individual  haa  been  banished  from  India  under  circumstances 
of  extreme  severity,  just  previous  to  the  establishment  of  this 
Censorship,  and  the  sufferings  to  whic^  he  had  been  Consequently 
exposed  were  too  deeply  imprinted  in  the  recollection  of  his  coun- 
trymen to  be  speedily  forgptten. 

In  the  mean  time  the  number  of  newspiqpers  had  greathr  multi- 
plied in  Calcutta ;  so  that  the  Censor  (who  was  always  the  Chief 
Secretary  to  Government)  founjl.  Uiat  the  duty  of  reading  the 
proof-sheets,  sent  for  his  inspecdon  and  revisal,  was  extremely 
troublesome,  and  interfered  considerably  with  his  other  official 
duties.  TUs  circumstance  contributed,  with  other  causes,  to  the 
abolition  of  the  censorship  in  1818,  and  the  promulgation  of  a 
new  code  for  the  regpilation  of  the  press. 

That  abolition  was  the  act  of  Lord  Hasdngs,  and  great  was  die 
applause  which  he  thereby  gained  in  ill  quarters.  The  liberality 
or  the  measure,  however,  was  only  in  appearance :  the  odium  of 
the  name  of  censorship  was  indeed  removed,  but  the  shackles  of 
the  press  remained  equally  sailing  and  oppressive.  The  pro- 
hibitory regulations  substituted  were  quite  as  oojectionable  in  prin- 
ciple as  the  censorship  itself,  and  quite  as  iUeffal.  Thejr  nar- 
rowed the  limits  of  discussion  withm  the  smiulest  ima^nable 
space,  and  left  nothing  open  to  the  editors  of  the  public  papers 
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Imt  mttten  as  mimteiestiiiff  as  they  were  hannless.    This  code, 
iKjureyer,    like    Lord  Weuesley^s    decree    for    estabfishiiur  the 
oensorBhip,  was  most  carefully  kept  from  any  cohtact  with  the 
Supreme  Court  of  Justice.    It  was  presented  there  neither  for  dis- 
ciiasion  nor  apvnobation ;  it  consequentiT  never  obtained  the  sanc- 
tion of  the  ju4ges»  or  the  registration  of  the  court,  without  whicb^ 
by  the  statute,  no  regulations  could  be  vattd.    It  never,  there- 
fore,    obtained  the   rorce  of   fotr,    and  no  legal   proceedings* 
•  erer  were,  or  could  be,  had  for  any  infinnffement  of  its  rules 
and  directions.    Why  then,  it  may  be  asked,  was  it  erer  con- 
fbnned  to?    The  answer  is  plain---for  the  same  reason  exactly 
as  that  which  made  erery  one  pay  implicit  obedience  to  the 
censorship  of  Lord  Wellesfiejr ;  namely,  that,  although  the  publi- 
cation of  any  matters  prohibited  by  these  rules  was  not  an  offence 
Imown  to  the  law,  ana  could  not  therefore  be  punished  by  any 
TOwyss  of  court;  yet,  the  power  of  revokinff  the  license  rf  any 
biitidi-bom  individual  for  any,  or^or  no  oronce,  still  existing  in 
fuU  force,  the  government  always  had  this  remedy  in  its  haras ; 
and  if  any  editor  dared  to  discuss  any  topic  in  a  manner  not 
agreeable  to  the  government,  whether  the  topic  itself  were  pro- 
hibited or  not,   it  could  revoke  the  license  of   the  ofienoing 
editor  without  even  assigning  a  reason  for  so  doing,  and  the  mo- 
ment after  such  revocation,  seise  his  person,  imprison  him  for  safe 
custody,  and  transport  him  as  a  felon  by  die  first  ship  sailing  for 
JBiwland,  merely  for  being  in  India  without  a  license. 

1^  is  worthy  of  observation,  that  nather  the  censorship  esta- 
Uished  by  Lord  Wellesley,  nor  the  new  regulations  framed  by 
Lord  Hastings,  could  operate  except  upon  sritish-bom  subjects. 
With  regard  to  that  part  of  the  community,  which  was  the  most 
likely  to  use  the  press  for  purposes  ofiensive  to  the  government, 
the^  arbitrary  acts  were,  mm  thdr  illepdity,  wholl]^  inefficient. 
T}iis  was  exemplified  during  the  censonhip.  A  periodical  work 
appeared  under  the  editmrship  of  an  Indo-Briton,  one  of  the  mixed 
race  desoended  firom  British  and  Indian  puents.  He,  being  a 
native  of  India,  needed  no  license  to  ^ve  nim  right  of  legal  re- 
ndence  there;  and  to  him,  therefore,  the  power  of  summary  banish^ 
ment  from  the  country,  on  the  ]^ea  ik  bemg  an  *<  unlicensed  re- 
sident,^ could  not  applv ;  so  that  he  might,  and  in  point  of  fact 
did,  dedine  to  submit  nis  proof-sheets  to  the  inspection  of  the 
Censor.  He  defied  the  Grovemment  on.  its  own  ground,  knowing 
that  it  had  no  power  to  act  against  him,  but  by  process  of  law 
through  the  Sunreme  Court;  by  which,  of  course,  arefusal  to  sub- 
mit to  a  censorsnip  of  the  press  could  not  be  recognised  as  a  crime, 
since  no  censorsnip  had  been  lawfully  establiuied.  The  same 
resistance  could  obviously  be  made  for  the  same.reason,  by  a  no- 
ItM,  to  the  unregistered  regulations  which  succeeded  the  censor- 
ship. 
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This  was  the  state  of  the  law  when  Lord  Hastings  resigned  the 

Eyemment  of  India  at  the  commencement  of  the  year  lW3.  He 
d,  however,  himself  abstained  firom  acting  on  it  during  his  ad- 
ministration, contenting  himself  with  occasioniuly  reminding  offend- 
ing editors  that  such  a  power  existed  and  woula  be  put  in  force  if 
deemed  necessary.  But  his  Lordship  had  no  sooner  left  the 
country  than  his  successor  (the  honourable  Mr.  Adam,)  who 
had  for  •  many  years  acted  as  the  Censor  of  the  Press,  and  was 
kss  fayourably  disposed  than  the  Marquis  of  Hastings  to  permit 
any  freedom  of  discussion,  put  this  power  into  immediate  force, 
by  the  banishment  of  Mr.  Buckingham  from  India,  for  Venturing 
to  doubt  the  fitness  or  policy  of  a  local  appointment  made  under 
his  administration,  although  the  justice  of  tnese  doubts  have  been 
subsequently  made  apparent  by  the  removal  of  the  individual 
in  question,  under  an  order  of  the  ruling  authorities  in  this  country, 
and  on  the  very  grounds  alleged  by  Mr.  Buckingham,  namely, 
the  unseemly  union  of  secular  with  clerical  duties  in  the  person  of 
the  same  individual. 

The/  course  taken  by  Mr.  Buckingham,  on  this  occadon,  was 
the  only  obvious  one  wnich  the  state  of  the  case  presented.  To 
save  the  productive  and  valuable  property  from  which  he  was  thus 
suddenly  removed  from  further  jeopardy,  he  placed  it  in  the 
charge  and  management  of  an  editor  who  could  not,  like  himself, 
be  banished  or  punished  in  any  other  manner  without  a  proceeding 
at  law.  This  gentleman  was  an  Indo-Briton;  and  as  he  ventured, 
as  far  as  the  libel  law  of  England  would  admit,  to  discuss  public 
measures,  having  nothing  to  fear  but  the  verdict  of  a  British  Jury, 
the  government  of  India  (at  the  head  of  which  Mr.  Adam  still  re- 
mained till  the  arrival  of  Lord  Amherst),  bethought  itself  of  a  new 
expedient  to  extinguish  the  freedom  which  it  had  no  legal  power  to 
control.  As  threats  of  summary  banishment  could  not  be  held 
in  terror  over  the  heads  of  Indo-British  editors,  over  whom  no 
such  power  existed,  it  was  important  to  create  some  other  engine, 
which  should  apply  to  that  class  of  subjects  as  well  as  to  those  of 
English  birth ;  and  although  the  sanction  of  the  Supreme  Court 
could  not,  in  ordinary  times,  be  obtained  for  any  act  clearly  re- 
pugnant to  the  laws  of  the  realm,  yet  the  existing  period  was 
peculiarly  favourable  to  their  making  the  :ittempt.  There  was  at 
that  particular  moment  but  one  judge  on  th:  bench,  who  was  sup- 
posea  to  be  favourable  to  any  legislative  measure  that  might  be  in- 
troduced to  restrain  the  press. 

At  this  moment,  therefore,  under  the  temporary  administration 
of  Mr.  Adams,  who  was  merely  holding  the  government  of  the 
country  in  trust  for  a  few  weeks,  between  the  departure  of  one 
Governor-General  and  the  arrival  of  his  successor,  and  with  only 
one  judge  remaining  on  the  bench,  were  the  following  Regulations 
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framed,  picsented  to  the  Supreme  Court,  and  registered.  By  this 
T^^istratioii  they  acquired  all  the  force  of  Britisn  law,  and  were 
made  binding  on  all  the  subjects  of  his  Majesty  throughout  the 
territories  of  the  East  India  Company,  included  within  the  govern- 
ment of  Bengal.  The  official  document  is  too  long  for  insertion ; 
but,  diyested  of  its  verbose  phraseology  and  firequent  repetitions, 
its  substance  may  be  conadered  as  follows : — 


€€ 


The  preamble  nets  lorth^  that  matters  tending^  to  bring  the  government 
of  India  mto  hatred  and  contempt^  and  to  disturb  the  peace^  harmony^  and 
good  order  of  society,  having  been  lately  published  in  Calcutta,  it  is 
deemed  expedient  to  regulate  all  future  publications  by  the  following 
enactments : — 

''1st.  That  no  newspaper,  or  journal  of  any  kind,  should  be  printed  or 
published  without  an  express  license  for  that  purpose  ^from  the  Governor 
General  in  Council. 

"  Snd.  That  affidavit  shall  be  made  of  the  printers  and  proprietors  of 
such  publications,  with  the  true  account  of  all  their  shares  in  the  same, 
both  at  the  time  of  obtaining  the  license  to  print,  and  at  all  subsequent 
periods  of  change. 

*'  3d.  That  every  such  license  may  be  resumed  and  recalled  by  the  Governor 
General  in  Council,  at  his  pleasure,  by  notice  in  the  Government  Gazette. 

"  4th.  That  if,  either  before  such  license  be  granted,  or  after  it  shall 
have  been  recalled,  any  individual,  whether  master,  agent,  or  servant, 
shall  sell,  distribute,  ffive,  lend,  borrow,  or  receive,  for  the  purpose  of 
perusal  or  otherwise,  any  newspaper,  journal,  or  pamphlet,  not  specifically 
licensed  by  the  government  to  be  so  given,  lent,  or  sold,  he  shall  forfeit  for 
tBtry  ofpsnce,  a  sum  not  exceeding  400  sicca  rupees  (about  50/.  sterling). 

"  5th.  That  all  such  offences  shall  be  heard  and  summarily  ac^judged  by 
two  or  more  justices  of  the  peace,  who  are  authorized,  without  the  as- 
sistance of  a  jury,  at  once  to  determine  the  same,  and  issue  their  war- 
rants for  the  levying  such  fines  (and  costs)  on  the  goods  of  the  offenders ;  th^ 
fines  to  be  paid  into  the  treasury  of  the  East  India  Company  ;  and  in  case 
of  deficiency  of  goods  to  answer  such  fines,  to  issue  their  warrants  for  the 
seizure  of  the  persons  of  the  offenders,  to  be  committed  to  the  common 
jail  of  Calcutta,  for  a  period  not  exceeding  four  months." 

The  original  of  this  document,  of  which  we  have  given  a  faith- 
ful abstract,  is  signed  by  the  four  members  of  the  existing  Ben- 
gal government,— John  Adams,  Edward  Paget,  John  Fendall, 
John  Herbert  Harington. 

This  was  the  rule,  ordinance,  and  regulation,  submitted  by  the 
Government  to  the  Supreme  Court  at  Calcutta  (or  rather  to  the 
single  judge  then  sitting  on  its  bench.  Sir  Francis  Macnaghten), 
and  the  question  to  be  rfiiscd  was,  whether  this  regulation  was 
^^  just,  reasonable,  and  not  repugnant  to  the  laws  of  the  realm.'*'* 
Counsel  were  employed  on  the  part  of  the  British  community  by 
the  proprietors  of  the  Calcutta  Journal,  who  were  almost  all 
English  gentlemen  of  the  highest  character  and  fortune,  to  argue 
agamst  the  registration ;  and  a  memorial  on  the  part  of  the 
native  Indians,  signed  by  the  celebrated  Brahmin,  Ram  Mohem 
Roy,  and  several  others,  were  also  presented  to  the  Judge  to  the 
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same  elbct  Notwithstanding  these  eSbrt^  howerer,  to  resist 
such  an  encroachment  on  the  liberties  of  every  man  livinff  in 
India,  the  R^ulation  was  dedaied  by  Sir  Francis  Macnamten 
to  be  just,  reasonable,  and  not  repugnant  to  the  laws  of  the 
reahn ;  and  on  that  around  he  registered  it  in  the  Siq[nreme  Court, 
and  save  it  the  full  force  of  law. 

We  had  intended  to  have  given  a  preda  of  the  judgment 
which  this  learned  person  delivered  on  the  occasion,  in  order 
to  show  what  were  the  arguments   adduced  by  him  in  sup- 
port of  his  decision.    But  on  going  over  it  a  second  time,  we  con- 
fess that  there  appears  to  us  no  argument  whatever;  at  least, 
nothing  which,  in  the  estimation  of  a  lawyer,  would  be  deemed 
worthy  of  being  so  named,  or  which  would  weigh,  in  the  mind  of 
any  person  accustomed  to  legal  dedsions,  as  a  feather  in  the 
scale.    He  contends,  indeed,  that  India  is  not  JU  for  a  free 
press,  and  that  the  government  could  not  exifrt  with  it,  ihough 
he  ofiers  no  proof,'  or  even  reasonuur,  to  support  his  assertion. 
But  he  says,  that  since  the  power  of  banishing  British-bom  indi- 
viduals from  the  country  was  given  to  protect  the  government, 
and  since  this  power  does  not  extend  to  individuals  not  British- 
bom,  it  is  necessary,  and  jxot  at  all  repugnant  to  the  laws  of  Eng- 
land, to  frame  some  other  regulations  to  meet  the  case :  that  is, 
whenever  the  power  siven  by  the  legislature  over  any  one  class  of 
subjects  in  India  is  round  to  be  inefficient  for  all  the  purposes 
(whether  unjust  or  otherwise)  of  the  govemment  there,  it  is  not 
repugnant  to  the  laws  of  England  for  the  ju^;es  in  India  to 
create  new  powers,  never  dreamt  of  by  the  legislature,  and  ex- 
tend these  over  other  classes.     It  is  only  necessary  to  state  such  a 
doctrine :  no  one  can  think  it  necessary  to  refiite  it.     Again,  he 
contends  that  making  every  press  in  India  subject  to  a  license, 
revocable  at  the  pleasuro  or  tne  govemment,  and  giving  justices 
of  the  peace  power  to  inflict  summaij  fines  and  imprisonment,  is 
not  repugnant  to  the  laws  of  Englana,  because  licensing  pervades 
every  department  of  life  hero,  from  the  clergyman  to  the  hackney- 
coacn  driver ;  and  moro  especially,  because,  by  the  39th  of  Greo. 
III.,  every  man  must  have  a  cert^cate  belFore  he  can  set  up  a 
printing  pross!     It  seems  incrediUe  that  the  Chief  Justice  of  a 
Sujprome  Court,  as  that  of  C^cutta  is  called,  should  not  see  the 
difference  between  a  certificate  of  registry,  which  any  printer  who 
chooses  to  set  up  any  number  of  presses  in  England  may  have  on 
application  to  the  clerk  of  the  peace  of  the  county  in  which  he 
resides,  and  which  no  power  can  afterwards  take  away^  and  a 
license  for  a  press  in  India,  which  the  govemment  of  that  coun- 
try may  either  refuse  in  the  first  instance,  or  afterwards  take  away 
at  pleasure  from  those  to  whom  it  has  been  granted.     It  is  dim- 
cult  to  believe,  that  an  English  judge  shouU  see  no  difFerence 


1887]  Restraining  the  Freedom  of  ike  Press.  81 

betw€^  the  summaiy  power  thus  given  to  two  justices  of  the 
peace  in  India  and  the  trial  b^  jury  in  England.. 

But  to  pass  from  this  registeral  reguktion  to  its  immediate 
consequences,  we  shall  see  in  these  what  were  die  topics  the  Indian 
GoYemment  wished  to  prevent  from  being  discussed;  and  this 
will  at  once  show  whether  the  law  and  the  first  use  made  of  it  was 
not  repugnant  to  the  laws  of  Eng^d.  Immediately  on  the  r^^u- 
lation  Demg  r^ristered,  a  by-law,  which  needed  not  this  sanction 
of  the  Court,  was  passed  by  the  Government,  declaring  that  the 
licence  of  anjTpaper  or  book  should  be  revoked  which  ventured  to 
touch  upon  the  following  subjects : — 


€€ 


1.  All  contumetious  reflections  against  an^  branch  of  the  royal  family 
of  England. 

**  9:  An  obsenrations  on  the  measures  of  the  Court  of  Directors  of  the 
India  Company^  the  Board  of  Control^  or  other  public  authorities  in  Eng- 
land connected  with  the  goremment  in  India ;  or  on  the  measures  of  any 
of  the  local  goremments  in  In<^  itself. 

**  3.  AU  oflfensive  obserFations  relating  to  allied  or  friendly  native  powers^ 
thdr  ministers  or  representatives. 

''  4.  AH  offensive  insinuations  against  the  Indian  governors^  commanders^ 
cooncillorB,  judges,  bishops,  or  any  of  the  public  officers  of  government. 

"  5.  All  discussions  tending  to  create  a  suspicion  in  the  minds  of  the 
Hindoos  and  Mohammedans  of  any  interference  with  their  religious  opi- 
nions or  observances. 

"  a.  The  republication  from  English  papers  of  any  thing  coming  under 
the  foregoing  heads. 

"  7.  AU  remarks  tending  to  disturb  the  peace,  harmony,  and  good  order 
of  society. 

"  8.  All  anonymous  appeals  to  the  public  relative  to  grievances  sustained 
by  any  individuals  in  the  ^uig's  or  Company's  service/ 

The  natvetSy  with  which  the  firamers  of  this  extraordinary  list 
of.  forbidden  topics  declare  that  **  the  foregoing  rules  impose  no 
irksome  restraints  on  the  publication  and  discussion  of  antf  matters^. . 
of  general  interest  relatmg  to  European  or  Indian  affairs  ^  can 
only  be  equalled  by  the  celebrated  speech  of  Figaro,  so  often 
quoted  on  this  subject. 

This  bye-law  was  followed  up  instantly  by  another  regulation 
for  the  interior  of  India,  which  resemblea  the  one  already  given 
in  numy  particulars ;  but  contained  the  following  additional  pro- 
visions : 

''  1.  Any  one  who  should  be  foimd  to  have  in  his  possession  any  book  or 
paper,  whether  printed  in  Calcutta  or  elsewhere  (in  England,  for  example), 
or  any  materials  for  reprinting  such  papers  or  books,  without  the  previous 
sanction  of  the  Governor-General,  miffht,  on  conviction  before  one  magis- 
trate, be  fined  lOOO  sicca  rupees  (120^),  or  imprisoned  for  six  months. 

''  &  The  single  magistrate  (himself  a  Company's  servant,  removable  at 
pleasure)  might  attach  all  books  and  materials  so  found,  and  confiscate 
them  at  once ;  and,  if  suspicion  were  entertained  of  such  books  or  materials 
being  in  any  house,  they  nad  full  powers  given  to  enter  it  for  the  purposes 
of  search  and  seizure. 

VOL.  I. — JV.  G  • 
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**  S.  The  licence  or  sanction  of  goyemment  to  be  -granted  and  withdrawn 
at  pleasure :  and  any  one  after  such  withdrawal,  aBowing  any  of  the  un« 
licensed  books  or  materials  to  be  used,  would  be  fined  1000  rupees^  and  all 
the  property  be  seized  and  confiscated. 

''  4.  The  Governor  might  prohibit  the  circulation  of  any  paper  or  book 
^whether  printed  in  India  or  elsewhere)  by  mere  notification  of  prohibition 
m  the  ^Gazette ;'  and  any  such  paper  or  book  found  after  such  notice  in  any 
person's  possession,  or  traced  through  his  hands,  would  subject  the  seller, 

Siver,  lender,  reader,  or  holder  of  such  book  to  all  the  penalties  before 
escribed." 

On  the  arrival  of  Mr.  Buckingham  in  England,  he,  as 
principal  proprietor  of  the  Calcutta  Journal,  entered  an  appeal 
before  the  Privy  Council  against  the  regulation  registered  by 
Mr.  Justice  Macnaghten,  and  carried  this  appeal  to  a  hearing 
at  the  Coimcil  Board.  After  considerable  delay,  it  was  there 
heard,  and  the  appeal  disallowed ;  his  Majesty^s  advisers,  in-^ 
eluding  all  the  great  law-officers  of  the  crown,  and  many  of  the 
leading  statesmen  of  the  day,  having  confirmed  the  act  of  Sir 
Francis  Macnaghten,  which  declared  that  the  relations  for  the 
Indian  press,  abeady  recited,  were  in  themselves  just,  reasonable, 
and  not  at  all  repugnant  to  the  laws  of  the  reaun !  On  this  we 
do  not  think  it  necessary  to  offer  a  single  observation. 

The  Directors  of  the  East  India  Company,  on  thus  obtain- 
ing the  sanction  of  his  Majesty^s  Privy  Council  to  this  measure 
in  Bengal,  sent  out  immediate  orders  to  their  governments  at 
Madras  and  Bombay  (at  the  former  of  which  places  the  censor- 
ship was  still  in  force,  and  at  the  latter  of  which,  the  press 
had  been  put,  by  the  exertions  of  the  Bench,  on  the  footing 
of  the  press  in  England)  directing  them  to  procure  the  im- 
mediate registration  of  the  Calcutta  regulation  at  each  of  these 
presidencies.  At  Madras,  it  appears  the  Company^s  orders 
met  with  immediate  and  ready  compliance;  the  judges  there 
offering  no  opposition  to  the  measure.  At  Bombay,  however,  it 
was  very  differently  received.  It  came  on  for  hearing  on  the  10th 
of  July  last ;  and  all  the  three  judges  then  on  the  bench  delivered 
their  judgments  seriatim^  committing  them  to  writing  for  the  greater 
security  of  accuracy;  and  thus  recording  their  opinions  under 
their  own  hands.  These  judgments  are  so  remarkable,  and,  as  we 
think,  so  important,  that  we  shall  give  them  at  length,  and 
leave  the  reader  to  determine,  after  a  perusal  of  them,  whether 
the  regulation  in  question  was  just,  reasonable,  and  consonant  to 
the  laws  of  the  realm. 

Sir  Edward  West,  the  Chief  Justice,  is  reported  to  have  said, 

**  Before  I  consider  the  proposed  regulation^  I  shall  state  what  I  con- 
ceive to  be  the  duty  of  the  Court  on  these  occasions  where  regulations  are 
passed  by  the  local  government^  and  by  them  transmitted  to  the  Court  for 
registration  under  the  statute. 
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'^  ^  the  13th  Geo.  III.^  ces,  tecS^^  it  is  enacted.  That  tl  ahdl  and 
iBBj  be  lawful  fiw  the  Gorcmor-Geiieral  and  Counca  of  the  said  United 
Comiiany'a  settlement  at  Fort-William,  in  Bencal,  .from  time  tottime,  to 
make  and  iasoe  such  rulesy  ordinanres,  and  regumtionay  for  the  good  order 
and  civil  soremment  of  the  said  United  Companr's  aettlemem  at  Fort* 
William  a&reaaid,  and  other  fectoriea  and  places  suboidinaie,  or  to  be'sub- 
ordinate  thereto,  as  shall  be  deemed  just  and  reasonabk^  (such  rules,  ^ 
ordinances,  and  regulations,  not  being  repugnant  to  the  laws  of  the  r^dm), 
and  to  set,  impose,  inflict,  and  levy  reaaonAle  fines  and  forfeitures  for  the  > 
breach  or  noo-obsenrance  of  such  rules,  ordinances,  and  regulatioDs;  but 
nerertheleas,  the  same,  or  any  of  them,  shall  not  be  valid,  or  of  anjr  force 
or  eflect,  until  the  same  shall  be  didy  registered  and  published  in  the  said 
Sopreine  Court  of  Judicature,  which  shall  be,  br  tM  said  new  charter, 
established,  with  the  consent  and  i^probation  of  the  said  Court,  which 
Rgistry  shall  not  be  made  until  the  expiration  of  twenty  dayrafter  the  same 
■hall  be  openly  published,  and  a  copy  thereof  affixed  in  some  conspicuous 
part  of  the  Cdurt-house,  or  place  where  the  said  Supreme  Court  shall  be 
held;  and  from  and  immediately  after  such  registry  as  aforesaid,  the  same 
■ban  be  good  and  valid  in  law/ 

'*  Thia  provision  is  extended  to  the  settlement  of  Bombay  by  the  47th 
Geo.  III.  sess.  8,  c  68,  sec  1. 

''  It  is  to  be  observed,  that  this  provirion  requires,  in  the  first  place, 
tbat  such  regulations  are  not  to  be  repugnant  to  the  laws  of  the  realm ;  and, 

**  9d.  That  they  shall  not  be  valid,  or  of  any  force  or  effect,  until  the 
same  shall  be  duly  registered  and  published  in  the  8«q>reme  Court,  with  the 
consent  and  approbation  of  the  said  Court. 

"  Upon  this  provision,  various  constructions  have  been  put. 

"  First,  it  has  beea  stated,  on  the  author!^  of  a  late  learned  Judge  of 
tbe  Supreme  Court  of  Madras,  who  presided  m  the  Recorder's  Court  here 
for  a  short  period.  Sir  George  Cooper,  '  that  the  Court,  except  in  cases 
where  some  gross  and  glaring  ininngement  of  the  liberty  of  the  subject  is 
■pparent  on  tiie  face  of  the  nde,  have  nothing  to  do  with  the  legality  of  it, 
but  that  the  Government  is  to  decide  on  the  fitness,  justice,  and  reasonable- 
ness of  it,  and  that  it  is  for  them  to  see  and  take  care  that  it  is  not  repug- 
nant to  the  laws  of  the  realm/ 

**  This  supposed  judgment  of  the  learned  Jud^  was  published  in  the 
government  papers  of  tiie  ISth  of  April,  1823,  and  is  as  follows : — 

"  '  Tbe  power  of  framing  rules,  ordinances,  and  regulations,  is  placed  in 
the  Governor-General,  and  Grovemors  in  Council  respectively,  at  each  pr&> 
ndency.  They,  the  Governors,  aforesaid,  are  to  decide  on  the  fitness, 
justice,  and  reasonableness  of  the  same,  and  it  is  for  them  to  see  and  take 
care  that  such  rules,  ordinances,  and  regulations,  are  not  repugnant  to  tbe 
laws  of  the  realm.  That  the  terms,  consent,  and  approbation,  referred  to 
publication  and  rea^stry  only,  and  were  used  because  it  would  be  too  much 
that  any  thingcoiud  be  hung  up  and  registered  in  -that  Court  without  its 
permission.  That  such  pubbcation  and  registry  did  not  give  them  any  ad-^ 
ditional  wdght  in  point  of  law ;  for  if  the  Crovemment  made  regulations 
which  were  repugnant  to  the  laws  of  the  realm,  it  was  perfectiy  competent 
to  that  Court  to  decide  against  their  legality  in  any  issue  there  depending ; 
in  foct,  that  the  publication  and  registry  in  the  Court  of  the  Recorder  was 
nothhiff  more  than  a  dedaration  oT  uie  Court's  knowledge  of  their  existence, 
but  did  not  pievent  its  affording  relief  when  called  upon  to  do  so  afterwards, 
■bould  the  arcumstanoes  of  the  case  seem  to  warrant  an  interference.  That 
tbe  Court  had,  no  doubt,  the  power  of  refusing  to  publish  and  register,  but 
that  it  would  only  do  so,  when  some  gross  and  glaring  infringement  of  the 
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liberty  of  the  subject^  arbitrary  impriaonment,  fon  iuttance^  or  lomething 
immoral,  was  appareot  oqi  the  tace  of  the  rule  lent  for  registry.' 

"  In  Uie  first  place.  Were  such  the  true  ooustruction  of  the  clause,  what 
is  the  meaning  of  the  term  approbation }  In  the  next  place,  the^  learned 
Judae  is  made  to  say,*  '  that  such  publication  and  registir  did  not  gtre  the 
.legulations  any  additional  weight  in  point  of  law ;  for  if  the  Govemlnent 
made  regulations  which  were  repuanant  to  the  laws  of  the  reahn,  it  was 
perfectiy  competent  to  the  Court  to  decide  against  their  leaality  in  any  issue 
there  depending/  But  what  says  the  statute  itself?  '  that  the  same  shall 
not  be  Falld,  or  of  any  force  or  effect,  until  they  shall  be  registered;  and 
that  from  and  immediatelv  after  such  regutry  as  aforesaid,  the  same  shall 
be  good  and  ralid  in  law.  Besides,  could  any  thing  be  more  mischievous 
than  tiiat  regulations  should  be  parsed  and  register^  which  the  officers  of 
of  the  Government  and  others  are  to  enforce,  fuad  which,  were  an  action  to 
be  brought  against  them  for  sudi  enforcement,  might  be  declared  to  be 
illegal,  and,  consequentiy,  no  justification  to  them  ?  It  is  'dear  that  the 
proper  construction  of  the  act  is,  that  the  Court  is  to  take  care,  in  the  first 
mstance,  before  the  rules  are  registered,  that  they  are  not  repugnant  to  the 
laws  of  the  realm,  and  that,  as  soon  as  registered,  they  shall  be  good 
and  valid  in  law,  unless  disallowed  by  his  Migesty,  as  provided  by  the  act. 

**  9d.  It  may  be,  and  indeed  has  been  said,  tliat,  under  this  provision  of 
the  legislature,  the  Court  has  onlv  a  judicial,  but  not  a  legislative  power— - 
that  it  is  to  consider  the  legality,  but  not  the  expediency,  of  regulations  prcH 
posed  by  the  Government. 

''  In  the  first  place,  however,  such  construction  is  opposed  to  the  words 
of  the  statute,  '  that  the  regulations  shall  not  be  valid  till  they  shall  be 
duly  i^e^tered  with  the  consent  and  approbation  of  the  Court ; '  the  word 
*  approbation'  is  unrestricted  aud  unqualified,  and  I  do  not  understand  how 
we  can  restrict  and  qualify  the  term  by  construing  it  to  mean  approbation 
merely  in  point  of  law.  Had  the  legislature  intended  this,  now  easy 
would  it  have  been  to  have  said,  such  regulations  not  to  be  reffistered  by 
the  Court  in  case  they  shall  connder  them  to  be  repugnant  to  tne  laws  of 
the  realm.  In  the  next  place,  in  all  the  proceedings  upon  the  appeal  of  Mr. 
Buckingham  to  th^  King  in  Coundl  agamst  the  regulation  passed  at  Cal« 
cutta,  it  is  taken  for  granted  that  the  Court  are  bound  to  consider,  and  did 
actually  consider,  its  expediency.  Thus,  a  part  of  the  second  reason 
advanced  by  the  Court  of  Directors  of  the  East  India  Company  in  support 
of  the  regulation  is  as  foUows : — '  That  the  restrictions  imposed  by  the  rule, 
ordinance,  and  regulation,  which  is  the  subject  of  apoeal,  weie  called  for 
by  the  state  of  afinirs  in  the  tettiements  of  Bengal,  and  were  adapted  to  the 
exigency  of  the  case;  andr  that  they  were  not  injurious  to  His  Majesty's 
sul^ects  in  the  said  settiement  is  to  be  infetred  from  the  concurrent  judr- 
ment  of  the  Supreme  Government  of  the  East  India  Company,  and  of  the 
Supreme  Court  of  His  Mijesty.'  The  Court  of  Directors  therefore  assume 
that  the  Supreme  Court  did  exercise  their  judgment  upon  the  expediency 
and  necessity  of  th'i  regulation,  and  did  consi£r  that  it  was  called  for  by 
the  state  of  affairs  and  Uie  exigency  of  the  ckse.  Mr.  Sergeant  Bosanquet 
also,  in  his  argument  as  counsel  for  the  Court  of  Directors,  takes  it  for 
granted  that  the  Court  did  exercise  such  ludgment.  '  It  is,'  says  he,  (M  *  for 
your  Lordships'  wisdom  to  determine  whetiier  in  this  case  your  Loroships 
do  or  do  not  agree  in  thinking  that  necessary  and  expedient  which  the  local 

fovemment  has  found  to  be,  necessary,  which  the  Court  established  by  His 
fiyesty  for  protecting  the  rights  of  his  subjects,  and  which  is  not  the  Court 

-         .    • 

{b)  Page  91  of  Proceedingi  on  Buddngham^t  Appeal. 
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of  the  Bast  India  Company,  has  thought  ezpediai^  and  has  adopted  and 
registered  hi  these  regulations  ? ' 

''  Nor  did  the  counsel  on  the  opposite  side,  who  impugned  tlie  regulation, 
ever  contend  that  the  Court  had  no  right  to  exercise  a  judgment  as  to  its 
expediency :  to  them,  inristing,  as  thcT  did,  that  the  preamble  to  the  regu- 
latioo  wmch  recited  tiie  existmff  evils  had  not  been  proved,  it  would  have 
been  a  strong  argument,  that,  the  Supreme  Court  had  exercised  no  judg- 
ment upon  that  point.  They,  however,  did  not  touch  upon  sudi  aigument, 
and  evidently  because  it  was  untenable. 

'*  In  mai^  cases,  too,  it  is  impossible  to  separate  the  question  of  legality 
from  that  of  expediency.  In  many  cases,  expediency  may  make  that  not 
repugnant  to  the  laws  of  the  realm,  which,  without  such  expediencyi  would 
deany  be  so  repugnant ;  I  would  instance  the  suspension  of  the  habeas 
earpmt  act.  Would  any  one  contend  that  such  suspension  would  not  be 
most  unoonstituUonal,  and  in  that  sense  of  the  term,  most  repugnant  to  the 
laws  of  the  realm,  if  passed  under  circumstances  which  did  not  render  it 
expedient,  or  rather  necessary?  Would,  on  the  other  hand,  any  one  con- 
tend that  it  were  repugnant  to  the  law,  in  case  of  such  expediency  or  ne- 
cessity ?  The  same  observations  may  be  made  with  respect  to  the  many 
acts  of  parliamoit  which  the  legislature  has  pronounced  to  be  necessary  br 
the  disturbed  state  of  Ireland.  All  of  them  would  be  unconstitutional,  and, 
in  that  sense,  repugnant  to  the  laws  of  the  realm,  unless  rendered  necessary 
by  the  state  of  the  country.  Indeed,  it  may  be  nid,  that  every  law,  every 
restriction  of  the  liberty  or  the  will  of  an  mdividual,  is  repugnant  to  law, 
unless  it  be  called  for  by  necessity  or  expediency  ;  but  there  is  this  distinc- 
tion, that  many  laws  are  evidently  expedient  upon  the  face  of  them,  and 
fromthe  known  principles  and  propensities  of  human  nature,  and  reouire 
no  specific  proof  that  they  are  so;  others  may  not  appear  to  be  expedient 
upon  the  face  of  them,  and  from  the  known  principles  and  propensities  of 
human  nature,  but  may  be  shown  to  be  so  by  evidence  of  particular  fiicts 
and  circumstances. 

''  It  is  dear,  therefore,  that  the  Court  have  a  right,  or  rather  are  bound, 
to  consider  the  expediency  of  proposed  regtdations ;  that  the  Court  has  by 
the  statute,  legislative,  and  not  simply  jucucial,  functions  to  perform ;  and 
that  even  if  it  were  not  so,  if  the  Uourt  were  bound  to  exercise  a  power 
simply  judicial,  in  many  cases  tne  legality  depends  so  entirdy  upon  the 
expemoicy,  that  the  Court  could  not  mvest  itself  of  the  duty  of  consider- 
ing it 

"  I  shall  now  proceed  to  consider  the  regulation  in  question. 

**  It  must  be  premised,  however,  that  tne  Press  at  this  presidency  is  at 
present  placed  on  predsdy  the  same  footing  as  in  England.  In  March# 
1925,  a  regulation  was  passed  bv  the  Governor  and  Council,  (upon  a  sug- 
gestion from  the  Court,  made  the  preceding  September,  of  its  necesuty,  on 
account  of  the  continued  misrepresentations  of  the  Court's  proceedings  by 
one  of  the  newspapers,)  whi<m  was  merely  a  copy  of  the  acts  37  and  88 
Geo.  III.,  and  the  object  of  which  was  to  afford  to  the  public,  and  those 
who  might  be  aggrieved  by  anonymous  libellers,  the  means  of  discovering 
th^  proprietors,  editors,  and  printers  of  newspapers,  and  other  publications. 

''  The  purport  of  the  present  regulation,  which  is  the  same  as  that 
passed  at  Oalcutta,  is  to  prohibit  UMs  publication  of  any  newspaper,  or 
other  periodical  work,  by  any  person  not  licensed  by  the  Governor  and 
Councu,  and  to  make  such  licence  revokable  at  the  pleasure  of  the  Governor 
and  Council. 

'*  It  is  quite  dear,  on  the  mere  enunciation,  that  this  re^a^on  imposes 
a  restriction  upon  the  liberty  of  the  subject  wMch  nothing  but  circum-^ 
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stances  and  the  state  of  fodety  can  Justify.  The  British  Lesislatiire  has 
gone  to  a  great  extent  at  differtot  times^  both  m  £ngland  and  Ireland^  hi 
prohibiting  what  is  lawful  in  itself,  lest  it  shpuld  be  lued  for  unlawful  pur- 
poses^ but  never  without  its  appearing  to  the  satisfaction  of  the  le^slature 
that  It  was  rendered  naccMary  by  the  stats  of  the  country. 

''  It  is  on  this  ground  of  expediency  and  necessity,  on  account  of  the 
abuses  (as  stated)  of  the  press  at 'Calcutta,  -from  the  state  of  affairs  there, 
and  from,  the  exigency  of  the  case,  that  the  Calcutta  regulation  is  main- 
tained by  its  verv  preamble ;  by  three  of  the  four  reasons  of  the  Court  of 
Directors  upon  the  appeal;  and  by  the  whole  of  the  argument  of  counsel 
upon  the  hearing  of  it 

'f  Thus,  the  preamble  to  the  Calcutta  regulation  is— 

'' '  Whereas  matters  tending  to  bring  the  goremment  of  this  country,  as 
by  law  established,  into  hatred  and  contempt,  and  to  disturb  the  peace, 
harmony,  and  good  order  of  society,  have  of  late  been  frequentiy  printed 
and  circulated  in  newspapers,  and  other  papers  published  in  Calcutta; 
for  the  prevention  whereof  it  is  deemed  expedient  to'  r^ulate  by  law  the 
printing  and  publication  withfai  the  settiement  of  Fort  William,  m  Bengal, 
of  newspapers  and  of  all  magazines,  registers,  pamphlets,  and  other  printed 
books^  and  papers,  in  any  language  or  character,  published  periodically, 
containing  or  piuporting  to  contain,  public  news,  and  intelligence,  or  stric- 
tures on  the  acts,  measures,  and  proceedings  of  Government,  or  any  political 
events  or  transactions  whatsoever/ 

"  The  reasons  of  the  East  India  Company  embrace  the  same  facts  and 
the  conseauenc  expediency  and  necessity  of  the  regulation. 

''  The  nrst  reason  commences — 

*'  *  Because  the  said  rule,  ordinance,  and  regulation,  was  made  by  com- 
petent authority,  and  was  rendered  necessary  by  the  abuses  to  which  the 
unrestrained  liberty  of  printing  had  given  rise  in  Calcutta.  The  preamble 
of  the  said  rule,  ordinance,  and  regulation,  states,'  that  matters  tending  to 
bring  the  Government  of  Stengal,  as  by  law  established,  into  hatred  and 
contempt,  and  to  disturb  the  peace>  hartnony,  and  good  order  of  societv, 
had  recentiy,  before  the  making  thereof,  been  printed  and  circulated  in 
newspapers,  and  other  papers  published  in  Calcutta." 

"  Affain,  in  the  second  reason — 

''  That  the  restrictions  contained  imposed  by  the  rule,  ordinance,  and  re- 
gulation, which  Is  the  subject  of  appeal,  were  called  for  by  the  state  of 
affairs  in  the  settiement  of  Bengal,  and  were  adapted  to  the  exigency  of 
the  case." 

**  Affaiii,  in  the  fourth  reason — 

"  The  reasonableness  of  ordinances  must  depend  upon  the  drcumstances 
and  situation  of  the  country  to  which  they  are  applied." 

*'  I  need  not  go  through  the  addresses  of  counsel  to  show  that  the  whole 
of  their  arguments  in  favour  of  this  regulation  are  foimded  upon  the  fact, 
as  stated  in  the  preamble,  of  their  expediency  and  necessity  from  the  local 
circumstances  and  the  exigency  of  the  state  of  affairs  at  Calcutta;  and  I 
respectfully  presume  that  his  Mf^esty  in  Council  approved  of  the  regula- 
tion for  the  same  reason,  no  others  having  been  urgea,  and,  in  particular, 
upon  the  ground  that  the  preamble  of  the  regulation  reciting  sui£  exigency 
was  not  traversable  or  questionable." 

"  But  what  is  the  preamble  to  the.  regulation  which  is  now  proposed  to 
be  registered  in  the  Supreme  Court  at  Bombav  ?  Is  there  any  recital  of 
matters  '  tending  to  bnng  the  government  of  this  ^country  as  by  law  esta- 
blished, into  hatred  and  contempt  having  been  printed  and  circulated  in 
newspapers  and  other  papers  published  in  Bombay  ?'  Nothhig  of  the  kind. 
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the  preamble  merely  recttes,  that  a  certain  regulation  had  been  passed  in 
Calcutta  for  the  prerention  of  the  publication  of  such  matters.  Is  it  the 
fact  that  such  matters  have  been  published  in  the  Bombay  papers  ?  Can  a 
single  passage  or  a  single  word^  tencfing  to  bring  the  government  of  Bom- 
bay into  hatred  and  contempt ;  can  a  single  stricture,  or  comment,  or  word, 
respecting  any  of  the  measures  of  government,  be  pointed  out  in  any  Bom- 
bay paper  ?" 

"  How,  then,  without  such  necessity  as  is  stated  in  the  preamble  to  the 
Calcutta  regulation,  can  it  be  expected  that,  even  were  the  Supreme  Court, 
to  consent  to  register  it,  and  an  appeal  were  preferred,  it  would  be  con- 
firmed by  his  Majesty  in  Council  ? — Where  would  be  the  reasons  of  the 
Court  of  Directors  in  &vour  of  it ;  where  would  be  the  arguments  of  coun^ 
ael  in  support  of  it  ? 

"  Suppose  an  act  of  Parliament  passed  to  suspend  the  Habeas  Corpus 
Act  in  Ireland,  on  account  of  treasonable  practices  in  that  country  ;  in  such 
case,  evidence  of  such  practices  would  be  laid  before  Committees  of  the 
two  Houses  of  Parliament  before  the  act  was  passed,  and  the  act  would 
also  recite  them,  as  the  Calcutta  regulation  recites  the  evils  which  it  was 
intended  to  remedy.  But  would  the  fact  of  such  act  having  been  passed 
for  Ireland  Justify  a  motion  to  extend  it  also  to  England,  without  any  evi- 
dence of  any  such  treasonable  practices ;  nay,  when  it  was  well  known  that 
there  were  no  such,  or  any  circumstances  to  call  for  it,  and  with  a  mere 
recital  of  the  Habeas  Corpus  Act  having  been  suspended  in  Ireland,  as  the 
proposed  r^ulation  merely  recites,  that  the  same  regulation  had  been 
passed  in  Calcutta  ?" 

''  I  am  of  opinion  that  this  proposed  regulation  should  not  be  re- 
gistered." 

The  judgment  of  Sir  Ralph  Rtcc,  which  next  follows,  differed 
from  that  m  the  Chief  Justice  and  Mr.  Justice  Chambers ;  there 
we,  however,  admissions  in  it  of  the  highest  importance ;  ad- 
missions, which  apply  not  merely  to  the  question  of  registration 
at  Bombay,  but  go  to  impugn  the  validity,  or  at  least  the  policy, 
expediency,  and  necessity  of  the  orginal  regulations. — The  learned 
judge  says — 

"  I  have  read  the  case  of  the  Press  in  India  before  the  King  in  Council ; 
but  still,  I  think,  the  clause  as  to  the  change  in  the  proposed  rule  is  repug- 
nant to  the  law  of  £ngland,  and  that  policy  did  not,  and  does  not,  require 
it.  It  is  argued,  I  think,  too  much,  as  if  the  natives  had  been  at  all  affected 
by  the  licentiousness  of  the  press ;  the  mischief  at  Calcutta  was  wholly, 
I  think,  confined  to  the  English,  and  would,  I  am  persuaded,  have  remedied 
itself." 

"  Considering,  as  I  do,  that  the  liberties  of  England  are  part  of  the 
law  of  the  land,  and  that  they  depend  on  the  freedom  of  the  press,  I  cannot 
conceive  how  a  licence,  which  is  to  stop  its  mouth  and  stifle  its  voice,  can 
be  consistent  with,  and  not  repugnant  to,  the  law  of  England. 

"  Though  I  entertain  this  opinion,  I  shall  not  object  to  the  registry,  be- 
cause, as  regards  the  repugnancy,  I  defer  to  the  appellate  authority,  as  I 


legislatt 

Court  as.to  the  Government;  which  ought  to  be  the  better  judge  of  such 
subjects,  and  which  must  now  be  presumed  to  have  formed  a  proper  judg- 
ment.   It  18  not  desirable  that  the  judicial  should  ever  be  mixed  with  the 
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executive,  or  combined  witli  the  iegislatiTe ;  and  Parliament  liaving  legis- 
lated BO  much  for  British  India,  it  is  a  pity,  I  think,  tliat  a  question  of  such 
Tital  importance,  with  analog  to  £ngland,  should  not  have  emanated  in, 
9nd  had  the  sanction  of,  Parhament. 

**  I  feel  further  justified  in  acquiescing  in  the  registry  (now  that  I  have 
stated  publicly  my  opinion),  because  the  decision  of  the  coundl  must  be 
known  to  Partiament,  and,  if  Parliament  should  olject,  it  was  easy  to  pro* 
pose  a  bill  to  limit,  and  more  accurately  define,  the  local  authority ;  uid 
when  one  considers  of  whom  the  Privy  Council  consists,  and  who  were  the 
advocates  for  Mr.  Buckingham, — men  all  eminent  in  Parliament  as  well  as 
the  profession,— -one  cannot  avoid  feeling,  that  ulterior  measures  would 
have  been  adopted  in  England,  if  the  opinion  which  I  unhappily  entertain, 
as  to  the  repugnancy  and  the  necessity  of  this  rule,  had  been  current  and 
generaL" 

Mr.  Justice  Chambers  agreed  in  opinion  with  the  Chief  Justice 
in  disallowing  the  regtdation.     His  judgment  was  as  follows : 

"  In  order  to  explain  clearly  the  grounds  of  my  opiiuon  on  the  present 
occasion,  I  think  it  necessary  to  advert  in  a  cursory  way  to  the  circumstances 
under  which  this  regulation  is  presented  to  us.    In  consequence  of  the  re- 
cent decision  of  the  Privy  Council  against  Mr.  Buckingham  s  appeal,  h  has,  I 
believe,  been  recommended  by  the  Court  of  Directors  to  the  local  govern- 
ments of  Bombay  and  Madras  to  propose  that  the  Bengal  regulation  re- 
garding the  press  should,  toiidem  vfrhu,  be  registered,  and  become  a  part 
of  the  local  law  of  each  of  these  presidencies ;  and  the  government  of 
Bombay  so  far  acquiesce  in  the  views  of  the  Court  of  Directors,  as  to  pro- 
pose it  for  our  registration,  according  to  their  recommendation.    It  appears 
tp  have  been  thought,  that  the  decision  in  that  particular  case  is  tantamount 
to  a  legislative  declaration,  that  the  same,  or  similar  regulations,  are  so 
consonant  with  the  j^eneral  policy  of  the  Indian  government,  that  they  need 
but  to  be  proposed  m  order  to  be  adopted.    If,  indeed,  that  decision  bore 
in  any  way  airectiy  upon  the  general  question  of  the  expediency  of  such 
regulations,  there  is  no  man  in  the  situation  of  a  judge  who  would  not  fed 
great  deference  for' such  authority.    But,  unless  it  could  be  shown,  that 
such  a  decision  bound  us  with  the  force  of  an  act  of  parliament,  even  then, 
I  conceive,  a  judge,  would,  on  the  present  occasion,  feel  it  to  be  his  duty 
to  consider  de  novo  the  general  principles,  and  exercise  most  conscientiously 
the  discretion  the  leipalature  had  vested  in  him.    But  when  grounds  may 
readily  be  suggested  for  that  decision,  wide  of  the  principle  upon  which  we 
are  called  upon,  prospectively,  to  consider  the  expediency  of  the  present 
regidation,  1  am  at  a  loss  to  ima^e  what  necessary  and  immediate  con- 
nection there  is  between  the  decision  of  the  Privy  Council  and  the  pro- 
posal of  it  for  our  adoption.    The  decision  of  the  Privy  Council,  stripped 
9S  it  is  of  all  the  grounds  upon  which  it  was  formed,  presents  to  my  mipd 
merely  a  confirmation,  retrospectively,  of  a  solemn  act  of  the  Supreme  Qo* 
vemment  in  Bengal,  in  conjunction  with  the  Supreme  Court,  upon  a  sub* 
ject-matter  expressly  within  their  authority;  under  circumstances  which, 
if  true,  might  justify  that  act,  and  of  the  truth  of  which  circumHances 
they  alone  were  the  conipetent  judges.    What  bearing  or  what  mat^ri^l 
influence  can  such  a  decision  have  on  ^  our  minds,  who  are  called  upoa  at 
another  pl^cc^  under  totally  different  xdrcumstances,  to  consider,  prospeo** 
tively,  the  exp^iency  of  introducinff  the  same  regulation,  not  es  a  remedy 
for  any  existing  €tr  imminent  evil,  but  as  a  general  and  permanent  act  A 
legislation?    The  preamble,  it  may  be  said,  was  not  proved,  nor  required 
to  be  proved,  to  be  true  before  the  council;  but  that;,  I  conceive,  ooMld  no 
(nore  oe  done,'  than  the  Coi^rt  of  KinJBf^s  Bench  could  require  the  pii>of  ef 
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any  speckl  finding  of  a  jury  on  a  special  case  brought  before  them ;  and  it 
docs  not  therefore  follow^  Uuit  the  preaml^le  is  mere  waste  paper,  and  un- 
DCcaMary  to  form  a  ground-work  for  such  restrictive  regulations. 

*'  All  such  regulations  bein^  confessedly  restrictiye  m  natural  liberty^  to 
a  much  plater  extent  than  it  has  erer  been  thought  necessary  to  carry 
matters  in  our  own  country,  (I  mean  in  the  best  time,  or  in  Uie  way  of 
peffmaoent  enactment,)  whatever  distinctions  may  be  made  by  the  terms 
eoaira  legem  and  preter  legem,  to  common  understandings  they  are  as  much 
oppoaed  to^  the  ordinary  notions  of  English  law,  as  light  is  to  darkness ; 
mid  necessity  alone,  and  that  of  a  very  obvious  and  permanent  kind,  can 
justify^  In  my  judgment,  their  registration.  In  all  sucn  cases  of  imperfect 
definitioo  of  l^al  rights,  it  is  impossible  not  to  see  that  the  situation  of 
the  dlflereut  places  may  require  dliSerent  legislative  enactments^  and  what 
may  be  necessary  at  one  place,  may  be  perfectly  superfluous  at  another. 
In  the  same  way,  even  in  tne  same  place,  it  may  be  premature  to  introduce 
atrong  meaaures  at  one  time,  which,  at  a  riper  period  of  society^  may  be 
deemed  highly  beneficiaL  There  is  no  subject,  indeed,  the  connderation  of 
which  la  acknowledged  to  require  a  sounder  discretion  with  reference  to 
loeal  drcumstances,  or  in  which  local  circumstances  have  so  direct  an 
operation,  in  determine  the  legality  or  illegality  of  particular  measures. 
In  every  separate  jurismction,  tnerefore,  it  must  be  matter  purely  of  dis- 
cretion, how  fiur  and  when  it  is  expedient  to  introduce  restrictive  regula- 
tions of  this  nature. 

"  Without,  therefore,  considering  very  minutely  the  particular  tendency 
of  the  regulation  proposed,  although  I  have  no  hesitation  in  saying,  that 
if  registered.  Its  general  tendency  would,  in  my  opinion,  be  most  prqudi- 
cial  to  the  independence  and  good  spirit  of  the  community ;  with  respect  to 
the  necesnty  of  introducing  any  such  regulation  at  all  at  the  present  mo- 
ment, I  conceive  there  cannot  be  two  opinions.  In  a  time  of  perfect  tran- 
quillity— with  a  small  community  of  Europeans,  and  a  native  population 
aubmisnve  even  to  servility — the  only  effect  would  be  imposing  new 
ahackles  to  restrain  no  evil,  and,  by  leading  to  by-paths  of  favour  and  in- 
fluence, to  create  perhaps  a  greater  practical  evil  then  any  it  can  ever 
obviate.  Indeed,  nothing  can  exhibit  in  a  stronger  light  the  difference  of 
circumstances  in  which  tMs  presidency  is  placed,  than  the  total  omission  of 
the  preamble  of  the  Beneal  regulation  in  that  now  presented  to  the  Court 
for  registration :  a  preamble,  the  conviction  of  the  truth  of  which  would 
alone  mduce  me  to  countenance  any  such  measure.  Nothing  more  is  neces- 
aary  to  show  how  perfectiy  inapplicable  the  state  of  things  oere  is  to  such 
restrictive  measures  than  the  perusal  of  that  preamble ;  not  one  word  of 
which  has,  or  is  likely  to  have,  I  trust,  for  a  long  period  of  time,  any  force 
as  applied  to  this  presidency.  The  disposition  and  character  of  the  people 
la  not  the  greatest  difference  of  circumstances  to  be  attended  to ;  the 
wei^ty  and  important  difference  between  the  situation  of  t)ie  two  places 
connsts  in  the  enactment  at  this  presidency  of  an  intermediate  set  of  regu- 
lations, in  conformity  with  the  well-known  Act  of  the  37  th  Geo.  III.,  which 
were  registered  in  the  course  df  the  last  year,  by  which,  m  my  humble 
judgment,  every  rational  object  of  government  is  attained,  consistently 
with  perfect  liberty,  both  social  and  particular.  When  it  shall  be  shown 
by  experience,  that  this  Court,  administering  a  law  which  has  been  found 
csompletely  effectual  in  England  to  restrain  licentiousness,  and,  during  a 
period  of  thirty  years,  has  operated  on  society  with  the  most  beneficial 
efiect,  and  has  found  no  revilers  even  amongst  those  whom  it  has  brought 
to  justice,  shall  be  found  not  sufficient  to  ensure  peace  and  order  in  society, 
and^tability  to  the  government,  it  will  be  then  time  enough  to  listen  to  sug-< 
gestions  which  I  consider  so  objectionable  in  principle  as  this  regulation. 


90  Measures  restriciing  the  Ifidian  Press.  [Maxell, 

"  It  seems  to  have  beea  argued  tliat  the  only  question  for  the  judges  to 
consider  is^  whether  the  regulations  proposed  are^  or  are  not^  rrougnant  to 
the  existing  mode  of  goreming  British  India?.  It  is  true^  that  hi  this 
mode  of  arguing^  scarry  any  regulations  would  be  inconsistent  with  law^ 
which  fell  short  of  unlimited  and  arbitrary  power.  But  upon  the  prindple 
which  I  hare  before  stated^  namely,  that  legality  or  iUegahty^  as  applied  to 
such  a  subject,  depends  entirely  upon  the  apparent  necessi^r  of  tilie  case,  I 
conceive  that  the  luU  legislative  discretion  which  the  Parliament  of  Great 
Britain  exercises  in  all  cases  affecting  the  liberty  of  the  subject,  is  intended 
to  be  delegated  to  judges  of  this  Court,  in  conjunction  with  the  govenunent, 
in  registering  and  making  local  regulations^  restrictive  of  th^  usual  and 
ordinary  rights  of  individuals.  In  the  exercise  of  such  a  discretion,  I  am 
of  opinion^  that  ten  thousand  deviations  from  the  law  of  England,  in  par- 
ticular cases,  would  form  no  argument  for  adding  one  more  to  the  cata- 
logue, nor  ^oiild  the  circumstance  of  so  many  previous  anomalies  make 
one  firesh  one  consistent  with  it. 

''  Another  argument  which  has  been  used  had  some  influence  with  me. 
The  effect  of  the  actual  state  of  things  has  been  fordblv  represented  with 
ref^ard  to  British  subjects  residing^  in  India  with  or  without  licence ;  the 
principles  of  government  of  the  British  and  native  population  without  the 
limits  of  the  seat  of  government  are  also  stated ;  and  then  it  is  asked, 
whether  the  small  portion  of  the  native  population  residing  in  Calcutta,  or 
the  other  presidencies,  were  intended  to  be  governed  in  a  different  manner? 
To  which  I  answer,  that  by  the  establishment  of  the  supreme  courts  at  the 
presidencies,  I  conceive  that  it  was  the  intention  of  the  legislature  that  both 
British  and  native  inhabitants,  within  the  ordinary  limits  of  the  presidencies 
and  the  jurisdiction  of  these  courts,  should  enjoy  the  fuU  benefit  of  Enelish 
law,  and  consequently  should  be  governed  in  a  different  manner  from  Uiose 
in  the  provinces.  It  may  be  said,  that  the  power  of  sendinff  British  sub- 
jects home  extends  to  those  residing  in  the  presidencies  as  well  as  to  others; 
but  it  must  be  remarked,  that  this  power,  as  it  has  been  exercised  over  the 

?ress,  has  probably  never  been  in  the  contemplation  of  the  legislature  at  alL 
t  is  a  consequence  of  the  discretionary  power  vested  in  the  government  for 
general  purposes^  and  the  particular  acts  of  the  government  regarding  the 
press  have  oeen  confirmed  by  the  courts  of  law ;  because  it  would  be  difii- 
cult  for  any  mind  to  form  a  distinction  between  this  and  other  cases  in 
which  individuals  became  obnoxious  to  the  government.  But  whether  this, 
or  any  other  government,  under  existing  circumstances,  would  deem  it  ex- 
pedient to  mme  any  regulation  relating  to  British  subjects,  restrictive  of 
the  press,  (nakedly  considered,)  is  another  question,  and  which  is  deserving 
very  serious  consideration.  Both  in  Bengal  and  elsewhere,  it  has  been 
thrown  out,  that  nothing  short  of  the  present  proposed  regulation  would  be 
effectual  to  restain  even  British  subjects  from  wridng  inflammatory  publi- 
cations. Because,  if  the  editor  and  proprietors  were  all  Asiatics,  and  could 
be  indemnified  from  the  consequences  of  prosecution,  British  subjects  might, 
under  their  names,  write  and  publish  thmgs  offensive  to  the  ruling  power. 
Whenever  the  period  shall  come  when  such  a  state  of  things  is  possible, 
and  when  all  legal  modes  of  repressing  the  evil  shall  have  been  tried,  and 
tried  in  vain,  it  will  be  time  enough  to  attach  some  weight  to  any  argument 
which  may  be  derived  from  such  a  source.  Till  that  time  arrives,  I  am  of 
opinion  that  the  proposed  regulation  is  not  expedient,  and  I  decline  givuig 
my  voice  in  favour  of  its  being  registered." 

Two  judges  out  of  the  thrive  being  against  the  registiy,  the 
judgment  of  the  Court  was,  That  the  Regulation  should  be  dis- 
allowed. 
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TVaeMua  et  R^tike  de  Teatibusj   Clariarimi  JuriaoonstUH 
^  JohannU  CampegU,  Bononevma.    Colonic  Agrippinie,  1675. 

Whether  the  author  of  this  treatise  was  allied  by  blood  to  the 
iUiistrioas  Cardinal  Campegio,  who,  in  the  case  of  Queen  Cathe- 
rine's divorce,  gave  such  convincing  proof  of  his  proficiency  in  all 
the  mysteries  dP  judidal  procrastination,  we  are  not  prepared  to 
say.  jBut  even  with  so  strong  an  additional  daim  to  our  respect, 
he  could  scarcely  complain  of  being  placed  by  us  in  juxtaposition 
with  two  learned  magbtrates  of  the  ancient  and  loyal  city  of 
LfOndon.  In  order  to  do  so,  we  shall'  extract,  from  his  treatise,  a 
very  simple  and  short  rule  couched  in  most  intelligible  language : 
**  Infideus  repellitur  a  testificando ;  fallit  tamen  hoc,  ubi  alia 
probatio  deficit,  quia  twnc  admittUur  ad  testificandum.'"  Re- 
gula  44.  Here  tnere  are  two  things  observable.  The  first  is, 
that  infidelity  is  stated  generaUy  to  be  a  disqualification  in  a  wit- 
ness ;  which,  considering  that  the  treatise  was  published  in  the 
sixteenth  century,  would  not  much  surprise  us,  even  if  the  doc- 
trine were  altogether  strange  to  our  ears.  The  second  is,  chat 
this  disqualification  is  made  to  yield  to  the  paramount  considera- 
tions of  public  justice;  which  must,  of  necessity,  surprise  us, 
knowing  that,  according  to  the  law  of  England  in  the  mneteenth 
century,  the  interests  of  public  justice  are  made  to  yield  to  the 
doctrine  of  private  disqualification. 

Let  us  now  hear  the  English  Law  of  Evidence  as  propounded 
and  applied  by  the  Recorder  of  London  at  the  last  sessions.  The 
foUowmg  report  is  taken  from  one  of  the  daily  papers,  and  we 
have  no  reason  to  doubt  its  accuracy : 

''  Johu  Harwood  stood  indicted  for  stealing  the  ornamental  brass  fronting 
of  the  shop  of  Richard  Carlile>  bookseller^  of  Fleet-street.  Carlile  was  the 
first  witness;  he  was  sworn  on  the  New  Testament^  and  the  following 
coUoquy  took  place : 

*'  Recorder.    What  is  your  name  ? — Carlile.  Richard  Carlile. 

*'  Recorder.    Have  you  been  sworn  ? — Carlile.  I  hare. 

"  Recorder.    How  hare  you  been  sworn  ? — Carlile.  In  the  usual  form. 

"  Recorder.  On  the  Gospels  ? — Carlile.  I  understand  it  to  be  the 
Crospels. 

''  Recorder.  Is  that  oath  binding  on  you  ? — Carlile.  /  hold  the  form  of 
swearing  io  be  a  solemn  promise  to  speak  the  truth,  and 

"  Recorder.  Sio  do  you  believe  in  the  Gospels  ?-»CarIile.  To  so  ge- 
neral a  question  I  cannot  answer. 

*•  Recorder.  Do  you  believe  the  Gospels^  yes  or  no  ? — Carlile.  I  have 
&irly  examined  the  Gospels^  and,  as  matters  of  history,  I  do  not  believe 
them  to  be  accurate. 

*'  Recorder.  You  do  not  believe  the  Gospels  to  he  the  word  of  God  ? — 
Carlile.  No ;  but  I  believe  in  them,  I  tliink,  as  much  as  any.  body  does. 
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''  Recorder.    Then  how  are  we  to  bind  you  ? — Carlile.  /  fed  that  I 
bound  to  speak  the  imih  ;  I  respect  the  truth  as  much  as  any  man. 

''  Recorder.    Do  you  belieye  in  a  God  ? — Carlile.  I  do  not  understand 
the  term. 

''  Recorder.  Question  repeated.—- Carlile.  You  will  please  to  ejq>lain 
your  meaning;  I  do  not  understand  your  question. 

''  Recorder.  Then  you  are  the  only  person  in  Court  who  does  notw— 
Carlile.  Jt  ts  not  a  fair  question. 

"  Recorder.,  tt  is  a  simple  question. — Carlile.  I  do  not  think  so;  it  ii, 
in  my  opinfon,  a  most  complex  and  difficult  one. 

''  Recorder.'  I  again  ask^  do  you  believe  in  a  God  ?-^arliIe.  I  do  not 
understand^  and  cannot  reply  to  a  question  so  undefined. 

'^  Recorder.  I  shall  not  enter  mto  a  definition  of  the  meaning  of  the 
word  God.  Do  you  beUeve  in  a  God^  yes  or  no? — Carlile.  I  have  already 
given  an  answer. 

**  Recorder.  Then>  /  tmll  not  tuffer  a  perton  to  le  convicted  upon  the  oocih 
saiion  of  a  man  who  dares  to  public^  avow  his  disbelief  of  the  Seripimres,  and 
of  GoJl—CarUle.  I  make  no  accusation. 

''  Recorder.    Go  down^  sir." 

The  law  of  evidence  has  too  many  deformities  to  admit  of 
exaggeration.  We-  must  in  this  case,  therefore,  separate  that 
which  is  law  from  that  which  is  not  law.  The  learned  Recorder 
states  it  as  one  of  the  reasons  for  rejecting  Carlile^s  testimony 
that  he  **  dared  publicly  to  avow  his  disbehef  of  the  Scriptures.^ 
But  every  one  who  is  conversant  with  the  practice  of  the  courts 
knows,  tnat  a  disbelief  of  the  Scriptures  has  lone  ceased  to  be  a 
disqu^ification ; — that  the  evidence  of  Jews,  Mahometans,  Hin- 
doos, &c.  is  admissible,  and  constantly  admitted; — and  that  it 
has  now  become  an  established  maxim  of  the  law,  that  where  a 
person  believes  in  a  God,  the  obligation  of  an  oath,  and  a  future 
state  of  rewards  and  punishments,  he  cannot  be  objected  to  as  a 
witness,  on  the  score  of  religion.  This  portion  consequently  of  the 
Recorder'^s  sentence  must  be  placed  to  the  account  of  his  ortho- 
doxy, and  not  of  his  law. 

The  other  reason  assigned  for  rejecting  Carlile  is,  that  he 
**  avowed  his  disbelief  of  Grod  C — and  this  would  be  beyond  doubt 
a  valid  legal  objection.  But  in  the  above  report  no  such  avowal 
appears.  When  asked  whether  he  believed  in  a  God,  he  objected 
to  the  question  as  *  an  unfair  question,  as  complex  and  difficult, 
as  too  undefined  for  him  to  understand  or  i^plv  to  f  and  he  re- 
quested the  Recorder  to  explain  his  meaning.  Tnere  was  nothing 
in  his  answers  from  which  we  are  entitled  to  infef  that  he  did  not 
believe  in  a  Supreme  Being.  On  the  contrary,  the  natural  infer- 
ence is,  that  he  did  believe,  although  his  belief  probably  was  not 
in  strict  accordance  with  the  Articles  of  the  Church.  Thousands 
of  persons,  it  is  most  true,  believe  or  profess  to  believe  in  a  God, 
witnout  ever  having  inquired  into  the  grounds  of  their  belief,  or 
into  the  meaning  which  they  affix  to  the  term.  Some  indeed  have 
regarded  their  creed  upon  tne  subject,  not  as  a  matter  of  religioni 
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but  a  point  of  loyalty ; — ^as,  for  example,  the  courtiers  of 
Henry  II,  of  France,  who,  as  the  learned  Henry  Stephens  in- 
forms us,  were  wont  to  say,  *^  Qu'^ils  croyoyent  en  Dieu,  comma 
leur  roy  y  croyoit,  mais  que  s'il  nV  croyoit  point,  ils  sWorceroyent 
de  nV  croire  point  aussi  (a).**^  We  know  also  that  some  of  our 
own  Furitans  would  acknowledge  no  other  God  but  the  God  of  the 
Covenant ;  and  even  in  more  modem  times  we  have  heard  of  *  le 
Dieu  de  St.  Louis,^  as  contradistinguished  froiti  that  Deity  which 
is  the  lover  of  peace  and  justice.  Carlile  may,  therefore,  have 
wished  to  ascertain  in  what  pisirticular  sense  the  Recorder  used  the 
expression,  and  what  opinions,  religious  or  political,  were  accord- 
ing to  his  ideas  comprehended  under  it.  But  whatever  may  have 
been  his  motive  in  asking  for  an  explanation,  it  is  at  least  certain, 
that  he  did  not  avow  his  disbelief  in  a  God. 

The  next  point  to  be  considered  is,  how  far  the  other  terms  of 
the  legal  qualification  were  complied  with.  That  Carlile  felt  the 
obligation  of  an  oath  is  very  evident.  **  I  hold  the  form  of  swear- 
ing to  be  a  solemn  promise  to  speak  the  truth.*" — ^^  I  feel  that  I 
am  bound  to  speak  the  truth.^  Nothing  could  be  more  explicit. 
We  have  no  means  of  jud^g  whether  he  believed  in  a  future 
state  of  rewards  and  punishments ; — he  was  nol  questioned  on  the 
subject;  and  to  assume  that  he  did  not  believe,  would  be  uiyust 
as  weU  as  preposterous.  Upon  the  whole  then,  for  any  thing  that 
appears  on  the  face  of  the  report,  Carlile  was  a  competent  wit- 
ness ;  and  if  that  report  be  correct,  we  are;  justified  in  pronouncing 
the  Recorder's  sentence  of  exclusion  to  have  been  partly  unfounded 
in  law,  and  partly  unsupported  by  fact.  Tne  prisoner,  we 
are  told,  was  found  guilty  upon  other  evidence;  but  what  the 
nature  of  that  evidence  was,  or  how  the  articles  stolen  were  proved 
to  be  the  property  of  Carlile,  we  are  not  informed. 

Shortly  after  tne  above  occurrence,  a  Mr.  Taylor  appeared,  be- 
fore the  Lord  Mayor  to  answer  a  charge  brought  agamst  him  by 
Thomas  Collins.     The  witness  having  been  sworn, 

''  Mr.  Taylor  asked  him  if  he  believed  the  book  on  which  he  had  been 
sworn  ? — ^The  witness  said  he  did. 

**  Xhe  Lord  Mayor  said,  he  did  not  see  what  this  had  to  do  with  the 
question. 

'' Mr.  Tay]or  wished  to  know  what  security  he  had  that  the  witness 
would  speak  the  truth  ? 

"  The  Lord  Mayor  said,  that  the  law  attached  penalties  to  those  who 
were  guilty  of  peijury,  and  that  these  penalties  were  the  security  which  the 
prisoner  had  on  the  one  hand,  and  public  justice  on  the  other,  that  nothing  hut 
the  truth  would  he  spoken" 

This  is  the  language  of  common  sense ;  but  common  sense  and 
the  law  are  not  uiurequently  at  variance ;  for  where  a  witness  does 

(a)  Apologie  pour  Herodote^  ch.  14. 
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not  believe  in  a  (iiture  state  of  rewards  and  punishments,  the  law, 
as  we  have  already  seen,  is  so  far  from  regarding  the  penalties  at- 
tached to  the  crime  of  perjiuy  as  an  acfeqtiate  security,  that  it 
excludes  his  testimony  altogether.  The  Lord  Mayor,  therefore, 
although  right  in  his  application  of  the  law  to  the  individual  case 
bcf orenim,  was  incorrect  in  his  statement  of  the  general  principle. 
His  error,  however,  would  seem  to  have  arisen  from  a  laudable 
desire  to  render  the  law  more  consonant  to  sound  reason,  and  the 
general  interests  of  justice ;  whereas  the  Recorder'^s  error  would 
appear  to  indicate  a  wish  that  the  law  should  be  restored  to  its 
ancient  consistent  symmetry  of  absurdity. 

With  respect  to  the  judicial  oath,  many  highly  intelligent  and 
consdentious  persons,  among  those  the  most  attached  to  the 
established  church,  have  objected  to  it  upon  reU^ous  ffrounds 
alone.  Observing  how  unimpressively  it  is  administered;  how 
lighdv  taken,  and  with  what  reckless  indifference  it  is  violated ; 
bow  nail  a  security  it  furnishes  that  the  truth  will  be  spoken,  in- 
somuch that  the  satire  of  the  poet  is  almost  verified. 

For  in  all  courts  of  justice  here 
A  witness  is  not  said  to  swear. 
But  make  oath,  that  is,  in  plain  terms. 
To  forge  whatever  he  affirms ; 

they  have  recommended  the  substitution  of  some  other  form  of 
asseveration,  which  might  obviate  so  great  a  scandal ;  following 
die  example  of  that  pious  prince,  who,  perceiving  the  tendency  of 
his  subjects  to  perjury,  and  wishing  to  save  from  profanation  the 
relics  of  the  samts,  caused  an  emp^  reliquary  of  crystal  to  be 
used  in  administering  an  oath,  (b)  out  we  confess  we  are  not  so 
visionary  as  to  imagine  that  a  nation  so  long  used  to  the  luxury  of 
swearing ;  where  an  oath  is  considered  as  essential  to  business  as 
a  dinner,  and  where  a  man  may,  in  the  course  of  his  life,  have 
the  good  fortune  to  take  some  thousands,  oiBcial,  ministerial,  and 
judicial ;  we  are  are  not  visionary  enough  to  imagine  that  such  a 
nation  will  readily  condescend  to  the  simphcity  of  aye,  aye,  nay,  nay. 
The  Quakers,  indeed,  refrain  from  swearing,  even  in  a  court 
of  justice.  For  their  conscientious  scruples  upon  this  head,  they 
underwent  a  long  persecution:  the  legislature,  however,  at  last 
admitted  their  solemn  affirmation  in  civil  cases,  but  excluded 
their  testimony,  except  upon  oath,  in  criminal  matters ;  and  thus 
remains  the  law  at  present.  Whence  arises  this  distinction  ?  Is 
it  that  there  exists  a  stronger  temptation  to  deviate  from  the  ^ruth 
in  criminal  than  in  civil  matters  ?  Or  that  the  judge  and  jury 
have  less  need  of  information  as  to  the  real  state  of  the  facts  in 
a  case  affecting  a  man^s  life  than  in  one  affecting  his  property  ? 
Scarcely  so ;  but  the  law  will  not  permit  a  man's  life  or  liberty  to 

(b)  VeUy.  Hist  de  France,  IL  33^ 
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be  endangered  in  a  court  of  justice,  except  upon  oath.  A  num 
may  be  murdered  in  the  presence  cS  fifty  Quakers ;  a  Quaker  wo- 
man may  be  violated,  with  every  aggravating  circumstance  of 
atrocity ;  the  kw  will  take  no  coffniiance  of  the  transaction ;  the 
offender  may  walk  abroad  unmdested,  and  brave  the  outraged 
feelings  of  society. 

The  absurdity  does  not  even  rest  here.  The  law,  as  we  have 
said,  will  not  permit  a  man^s  life  or  liberty  to  be  endangered  in'  a 
court  of  justice,  except  upon  oath*  Pernicious  as  the  rule  is,  it 
sounds,  at  least,  like  humanity.  But  the  law  will  not  allow  a 
man^s  life  to  he  saved,  except  upon  oath :  no,  not  even  as  to  the 
character  of  the  accused  is  that  solemn  afiirmation  admitted,  which, 
in  dvil  proceedings,  has  the  sanction  of  the  lecislature.  In  a 
charge  m  murder,  there  may  be  any  number  of  Quakers,  who 
could  establish  an  alibi,  or  prove  that  the  deceased  was  ihe  un- 
provoked aggressor,  and  that  the  prisoner  struck  the  fiital  blow 
m  self-defence.  Unless  they  belie  their  religion,  the  innocent 
must  suffer ;  the  law  will  have  an  oath.  It  was  observed  by  Lord 
Mansfield,  in  Atcheson  v.  Everitt,  that  the  Quakers  now  are 
**  in  a  worse  condition  than  they  were  when  iheir  sect  first  arose ; 
for,  before  the  7  &  8  W.  3,  c.  34,  if  a  Quaker  were  indicted  for 
a  capital  ofience,  he  might  call  Quakers  as  witnesses  in  his  de- 
fence, and  that  without  oath — for  formerly  the  prisoner'^s  witnesses 
were  not  sworn.  But  now,  by  1  Ann.  st  2,  c.  9,  s.  3,  all  persons 
examined  in  criminal  cases  must  be  examined  on  oath,  both  for 
and  gainst  the  crown ;  therefore,  if  a  Quaker  be  indicted  he  can- 
not have  the  benefit  of  Quaker  testimony.^  (c)  To  the  honour 
of  the  Court  of  King^s  Bench,  it  must  be  stated,  that,  in  the 
case  just  <^uoted,  the  opinions  of  the  judges  were  strongly  ex- 
pressed agamst  the  justice  and  expediency  of  rejecting  a  Quaker^s 
aflSrmation  in  criminal  matters. 

If  this  was  a  solitary  anomaly  in  the  law  of  eiddence,  it  would 
probably  excite  our  warmest  mdignation.  But  the  law  of  evi- 
dence has,  by  the  frequency  of  its  offences  against  common  justice 
and  common  sense,  established  the  same  species  of  chdm  to  im- 
punity, as  that  so  well  understood  by  Juno  in  the  Iliad  (d).     It 


(c\  Cowper's  Rep.  391.  For  Juno^  headstrong  and  impenous 

(d)  Jupiter,    acknowledging    the  still, 

force  of  tms  claim,  says.  She  claims  some  title  to  transgress 

*Hpif  S'an  Tovov  vifUViZofiat,  ttSt  x^* 

Xa/tar  The  same  idea  occuxs  in  Folybius, 

Auft    yap  ,  01   cwOfV   evusXav,    o,    rrt  lib.  iv.  16. 

von<r^.     II.  ^.  407.  Q^^^  ^  ffwtxiie  oa«ia  <n;yyv*»f*ifc 

In  Pope's  version,  the  pohit  of  the  rvyxa^f*^  fuiXXov  r^c  vwavwv  mv  ira« 

original  is  here^   as  in  a  hundred  paSoKov  womiptac, 
other  passages,  utterly  lost; 
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presents,  indeed,  a  spectacle,  to  which  those  who  liave  made 
English  jurisprudence  their  study  are  unhappily  but  too  fami- 
liarised ; — a  confused  and  unconcocted  mass  or  rules,  framed  at 
random,  without'  unity  of  design,  sequel,  or  connection.  The 
exertions  of  eminent  and  accomplished  lawyers  have  reduced 
them  to  somewhat  of  form  and  consistency.  But,  greatly  as  we 
admire  the  talents  of  those  individuals,  and  their  ingenious  efforts  to 
discover  a  principle  or  a  reason  where,  alas  !  no  prmdpleor  reason 
was  to  be  rotmd,  we  cannot  but  perceive,  that  tne  very  regularity 
with  which  the  rules  of  evidence  are  now  marshalled  only  serves 
to  render  their  inherent  defects  the  more  conspicuous.  As  long  as 
they  were  scattered  through  htmdreds  of  volumes,  their  incon- 
gruities and  contradictions  could  only  appear  in  small  detached 
portions ;  but  now  that  they  are  brought  together,  and  methodi- 
cally arranged,  they  jostle  one  another  in  most  unseemly  conflict 

The  exclusion  of  testimony  is  perhaps  the  most  censurable  part 
of  the  law  of  evidence,  as  it  is  also  the  most  premdicial  to  the 
ends  of  justice.  We  boast  largely  of  the  supenonty  of  our  pro- 
cedure over  that  of  other  countries,  and  of  tne  greater  facihties 
which  oral  examination  affords  for  eliciting  truth,  and  detecting 
falsehood.  And  yet  as  if  we  distrusted  the  efficacy  of  our  own  in- 
strument, we  circumscribe  its  operations  within  the  narrowest 
Sossible  limits ; — as  if  we  were  airaid  of  arriving  at  too  l^gh  a 
egree  of  certainty,  or  were  alarmed  lest  too  much  information 
should  be  let  in  upon  us,  we  intrench  ourselves  behind  a  barrier  of 
artificial  disabilities  and  technical  objections,  often  thereby  closing 
up  the  only  avenue  by  which  truth  might  approach  us.  It  would 
not  be  difficult  to  prove*,  that  even  in  a  case  of  strong  and  acknow- 
ledged interest  little  danger  could  possibly  arise  n*om  the  exa- 
mination of  a  witness.  Facts  will  often  dovetidl  together  with  a 
nicety  and  precision  which  no  craft  or  ingenuity  could  contrive ; 
and,  at  all  events,  the  natural  jealousy  with  which  such  testimony 
would  be  scrutinised  would  always  be  an  adequate  security  against 
its  sinister  influence. 

The  rejection  of  testimony  on  account  of  interest  has,  however, 
some  semblance  of  a  reason:  not  so  with  respect  to  the  other 
grounds  of  rejection  recognised  ¥y  4he  law  of  England.  One  of 
tnese  is  *  propter  delictum,^  a  conviction  of  an  infamous  crime. 
The  crimes,  oenominated  infamous,  which  disqualify  a  witness,  are 
treason ;  felony,  except  petit  larcenj^ ;  perjury  and  subornation  of 
perjury  ;  forgery ;  swmdiing ;  cheating ;  piracy ;  barretry ;  con- 
sjnracyy  at  the  suit  of  the  King ;  prcemunire ;  the  bribing  a 
witness  to  absent  himself;  attaint  of  false  verdict;  winning  above 
ten  pounds  by  fraud  or  ill-practice  at  gambling.  When  a  person 
is  convicted  of  any  of  these  offences,  ^^  the  law  considers  his  oath 
to  be  of  no  weight,  and  excludes  his  testimony  as  of  too  doubtful 


1827.]  ^^  of  Evidence.  9? 

and  suspicious  a  nature  to  be  admitted  in  a  court  <yf  justice  to 
aflfect  the  property  or  liberty  of  others  (e).^ 

Now  by  21  Jac.  1,  c.  3,  to  cause  proceedings  to  he  stayed  in 
any  suit  for  a  moncmolyy  except  by  writ  of  error  or  attaint ,  is  a 
pnenmnire.  By  16  C.  1,  c.  21,  and  1  Jac.  2,  c.  8,  it  is  pro- 
mumre  to  obtain  a  grant  or  patent  for  the  sole  making  or  im^ 
porting  gunpowder  or  arms,  or  to  molest  other  lawful  makers 
thereof.  By  6  Ann,  c.  23,  if  the  assembly  of  Peers  m  Scotland, 
convened  to  elect  their  sixteen  representatives  in  parliament,  shatt 
presume  to  treat  of  any  other  matter  save  only  the  election^  they 
incur  the  penalties  of  a  pnemunire ; — and  by  12  Geo.  3,  c.  11, 
every  person  who  shall  knowingly  or  wilfully  solemnise^  assist^  or 
be  present  at  any  forbidden  marriage  of  such  of  the  descendants 
of  George  II,  as  are  by  that  act  prohibited  from  contracting 
matrimony  without  the  consent  of  the  Crown,  shall  incur  a 
pnemunire.  The  oath,  therefore,  of  the  gunpowder-patentee, 
of  the  Scotch  Peer,  of  the  assistant  at  the  royal  marriage,  and  of 
the  clergyman  who  solemnises  the  marriage,  is  *^  considered  by 
the  law  to  be  of  no  weight,^  and  the  testimony  of  each  of  these 
persons  is  absolutely  excluded ! ! 

But  not  to  dweU  upon  minor  absurdities,  let  us  look  to  the 
principle  of  the  rule  itself.  A  man  is  convicted  of  a  pertain  crime, 
the  worst,  we  will  suppose,  of  those  above  enumerated.  He  thus 
contracts,  in  the  eye  of  the  law,  it  woiild  seem,  such  a  moral  taint 
as  renders  him  henceforth  incapable  of  speaking  the  truth  in  a 
court  of  justice.  The  point  at  issue  may  be  totally  indifferent  to 
him,  the  ^rties  imknown;  it  matters  not;  he  will  distort  the 
facts  gratuitously ;  he  will  perjure  himself,  for  the  mere  pleasure 
of  peigiuy.  If  such  moral  and  intellectual  obliquity  is  the  natural 
consequence  of  a  conviction,  it  is  certainly  for  the  advantage  of 
society  that  the  testimony  of  the  convict  shoiild  be  excluded.  But 
the  advantage  of  the  community  is  one  of  the  very  last  objects 
which  enters  into  the  calciilation  of  the  law  of  evidence.  The 
truth  is,  that  the  law  looks  not  beyond  the  individual  disqualified ; 
it  inflicts  disqualification  as  s  punishment,  and  it  inflicts  it  with  a 
noble  dbregard  of  consequences.  It  condemns  a  man  for  his 
ofiences  to  be  henceforth  useless  to  the  community  as  a  witness; — 
it  sentences  him  to  silence  as  to  facts,  which  it  may  be  the  interest 
of  thousands  that  he  should  disclose; — it  banishes  him  for  life 
from  the  genial  atmosphere  of  a  witness-box ;  dooms  him  to  forego 
the  luxury  of  cross-examination ;  and,  in  order  to  efiect  this  con- 
summation of  punishment,  it  runs  the  risk  of  crushing  innocence, 
exonerating  guilt,  sanctioning  the  most  wrongful  chums,  and  in- 
volving the  administration  of  justice  in  darkness  and  uncertainty. 

(<;)  Stark ie  on  Kvideiice,  p.  i,  714. 
VOL.  J. — J\i.  H 
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^^  II  y  a  un  mode  de  punir,  ou,  pour  faiie  une  ^pratignuie  au 
coupable,  on  passe  ime  £p6e  au  travers  du  corps  d^un  inno- 
cent Cf) ;  and  such,  as  Mr.  Bentham  justly  observes,  is  this 
punishment  of  disqualification. 

But  mark  the  consistency  of  the  law.  A  person  convicted  of  a 
crime  is  not  permitted  to  give  evidence  in  the  most  indifferent 
matter,  where  he  can  have  no  possible  interest  to  pervert  the  truth ; 
— an  accomplice  in  a  crime  ot  the  same  malignity  is  a  competent 
witness ;  not  for  any  trivial  purposes  in  which  he  is  wholly  unin- 
terested, but  for  the  very  purpose  of  convicting  his  associates,  and 
thereby  securing  his  own  panion.  ^^  The  credit  to  be  given  to 
such  a  witness  is  for  the  consideration  of  the  jury :  the  acknow- 
ledged turpitude  of  the  witness  must  necessarily  stamp  his  testi- 
mony with  suspicion ;  and  it  is  to  be  the  more  carefully  watched ; 
since  such  a  witness  lies  under  a  strong  temptation  to  substantiate 
the  account  which  he  has  already  eiven,  in  the  hopes  of  pardon, 
and  is  likely  to  suppose  that  his  object  will  be  gamed  by  a  con- 
viction, and  may  be  frustrated  by  an  acquittal  (gy**  And  why, 
it  may  be  asked,  should  not  the  credit  of  a  witness  be  left  to  tnc 
consideration  of  the  jury  alone,  where  the  turpitude  is  infinitely 
less;  where  the  crime  has  suffered  its  appropriate  ptmishment, 
and  where  the  temptation  to  deviate  from  the  truth  does  not  exist  ? 
If  the  verdict  of  a  jury  depended,  not  upon  the  weight  and  value 
of  the  evidence,  but  upon  tne  number  of  swearers  on  each  side, 
there  would  be  perhaps  some  reason  for  this  rule  of  exclusion ; 
but  such  not  being  the  case,  the  rule  is  as  preposterous  as  it  is 
mischievous.  (Ji) 

Another  ground  of  incompetency  we  have  before  alluded  to ; — 
a  want,  namely,  of  religious  belief.  Modern  practice  has  indeed 
very  much  narrowed  this  disqualification ;  but  even  as  the  rule 
now  stands,  it  is  only  necessary  to  examine  the  reasoning  upon 
which  it  is  founded,  to  prove  its  absurdity.  The  law  assumes 
that  where  a  person  does  not  believe  ^^  in  the  existence  of  a  Deity, 
or  in  a  state  where  that  Deity  will  punish  perjury,''  there  can  be 
no  sense  of  moral  obligation,  no  check  upon  his  conduct,  no 
security  that  he  will  speak  the  truth.  If  we  possessed  the  means 
of  looking  into  a  man  s  mind,  and  ascertaining  the  real  state  of 
his  belief  without  his  assistance,  we  might  possibly  be  justified  in 
rejecting  his  testimony,  on  account  of  his  creed.  But  how  do 
we  derive  our  information  ?  We  question  himself;  and  if,  as  the 
law  argues,  he  has  no  check  upon  nis  conduct ;  if,  as  an  Atheist, 


(/)  Theorie  des  Peines  et  ilcs  Re-  the  validity  of  a  will  was  questioned, 

conipenses,  i.  367.  because  the  testator's  footman,  who 

(^)  Starkieon  Evidenre,  p.  4.  21.  witnessed  it,  had  some  years  before 

We  recollect  a  case  in  wliich  been  convicted  of  shccp-stealtng. 
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he  must  of  necessity  be  unprincipled,  he  will,  of  course,  should  it 
be  an  object  to  him  to  pervert  justice  by  his  evidence,  profess  to 
believe,  and  no  one  on  ^irth  can  contradict  him.  We  are  obliged 
to  trust  to  himsdf  to  prove  his  own  incompetency.  Should  he 
possess  sufficient  honesty  and  sincerity  to  avow  his  disbelief,  we 
reject  him  as  unworthy  of  credit  ;t— deliberate  falsehood  will  make 
hmi  a  sound  and  competent  witness. 


abt.  vil— proposed  alterations  in  the  courts 
of  common  pleas  and  exchequer. 

CoKsiDEEABLE  doubts  may  fairly  be  entertained,  whether  jus- 
tice would  not'  be  much  better  administered  to  the  mass  of  the 
people  by  local  courts,  permanently  fixed  in  different  parts  cS  the 
country,  possessing  exclusive  jurisdiction  over  matters  of  every 
description  within  their  own  districts,  than  by  a  number  of  distinct 
courts,  all  sitting  in  the  same  place,  with  a  concurrent  jurisdic- 
tion over  the  whole  kingdom.  Our  own  opinion  is  in  ntvour  of 
the  former,  and  we  hope  to  be  able  to  enlarge  upon  this  subject, 
and  show  the  reasons  for  our  opinion  in  a  future  number  of  this 
work.  But  whatever  may  be  thought  upon  this  question,  there 
can  be  no  doubt  that  when  we  find  courts  of  the  latter  (Ascrip- 
tion already  established,  they  should  all  be  made  as  efficient  as 
possible,  and  that  it  should  not  be  suffered  that  some  of  them, 
m>m  the  manner  in  which  they  are  constituted,  should  be  nearly 
useless,  while  the  others  arc  so  overloaded  with  business,  that  the 
length  of  time,  which  must  of  necessity  intervene  before  a  matter 
brought  before  them  can  be  heard,  will  very  oflen  amount  to 
a  total  denial  of  justice.  This  however  is  the  present  state  of  the 
four  supreme  courts  of  this  country. 

By  means  of  the  fictions  which  have  been  adopted  or  permitted 
by  the  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer, 
aU  civil  actions,  (except  real  actions  which  are  exclusively  under 
the  cognizance  of  the  Court  of  Common  Pleas,  and  which  are 
extremely  rare),  may  now  be  brought  in  any  one  of  these  three 
courts  the  suitor  pleases.  The  Court  of  Exchequer  has  also  in 
the  same  manner  obtained  concurrent  jurisdiction  with  the  Court 
of  Chancery  in  almost  all  matters  except  lunacy  and  bankuptcy. 
It  nevertheless  has  happened  that  the  Courts  of  King's  Bench  and 
Chancery  have  for  a  long  time  been  overwhelmed  with  business, 
while  the  Coiirts  of  Common  Pleas  and  Exchequer  have  been,  if 
not  utterly  idle,  at  least  very  little  employed.  This  evil  arises 
from  several  causes,  all  of  which,  however,  might  be  removed,  as 
we  shall  immediately  show,  without  any  difficulty;  by  a  very  few 

II  2 
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alteradons  in  the  constitution  of  the  latter  courts.  Among  these 
causes  we  do  not  include  any  difference  which  may  exist  between 
the  talents  of  the  judges  of  the  several  courts,  because  the  state 
of  the  bench  of  the  Common  Pleas  and  Exchequer  has,  we  be- 
lieve, arisen  from  the  inefficiency  of  these  courts,  and  not  the 
inefficiency^  of  the  courts  from  the  state  of  the  bench ;  although 
th^pe  is  no  doubt,  that  the  effect  has  to  some  extent  operated 
again  as  a  cause.  Owing  to  the  comparative  unimportance  of 
these  courts  the  same  attention  has  not  been  given  to  them  as  to 
the  others,  either  by  the  bar  or  by  the  public.  Judicial  appoint- 
ments have  often  been  made  in  the  Courts  of  Common  Pleas  and 
JBxchequer,  which  would  never  have  been  ventured  upon  in  the 
Court  of  King's  Bench,  (a)  Render  the  Courts  of  Exchequer 
and  Common  Pleas  in  other  respects  as  efficient  as  the  Kinff^s 
Bench  and  Chancery,  and  public  opinion  will  be  equally  poweriul 
in  preventing  the  appointment  of  improper  judges  to  the  former 
as  to  the  latter. 

Independently  of  any  supposed  difference  between  the  Judges 
of  the  several  courts,  whicn  we  put  out  of  the  question  tor  the 
reasons  before-mentioned,  there  are  defects  in  the  constitution  and 
rules  of  the  Common  Pleas  and  Exchequer  quite  sufficient  to 
account  for  the  disfavour  into  which  thev  have  fallen.  We  will 
endeavour  shortly  to  point  out  these  detects,  and  to  suggest  in 
what  manner  they  mignt  be  remedied. 

The  principal,  if  not  the  only  reason,  which  prevents  the  Court 
of  Common  JPleas  from  bearing  its  equal  share  with  the  King^s 
Bench  in  the  civil  actions  of  the  country  is,  we  have  no  doubt, 
the  exclusive  privilege  which  the  Serjeants  enjoy  of  pleading  there. 
No  barrister  can  practise  in  the  Common  Pleas  in  term  time  who 
has  not  been  callea  by  the  Eling^s  writ  to  the  *  state  and  degree  of 
a  Serjeant  at  law  ;^  and  Lord  Eldon  has  made  the  granting  this 
writ  a  matter  of  favour.  There  are  now  but  fifteen  seneants  pro- 
fessing  to  practise  in  court,  and  iiot  more  than  ten  who  actually 
do  practise  there.  This  legal  n..  iiopoly  deters  the  suitor  fitmi 
bringing  his  action  in  the  Common  Pleas,  he  naturally  goes  to 
those  courts  where  he  may  select  what  advocate  he  chooses  to  plead 
his  cause;  where  he  is  not  compelled  to  elect  among  a  smalloody 
of  persona  nominated  by  the  Chancellor,  but  may  employ  any 

(a)  These  observations  apply  more  the  crown  whom  the  minister  felt 

particularly  to  the  Court  of  Exche-  lumself  compelled  to  provide    for, 

quer.    The  office  of  Puisne  Baron  but  did  not  venture  to  place  in  a 

has  sometimes  been  made  an  asylum  situation  where,  from  the  business 

for  age  and  infirmity,  a  noiseless  and  which  they  would  have  to  do,  their 

elegant    retirement,    '  Senes  ut    in  incompetence  would  have  been  too 

oiia  htta  recedant ;'  at  other  times  a  conspicuous. 
Kceptacle  fer  those  law  officers  of 
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individual  at  the  bar  whom  he  thinks  most  competent  to  defend 
his  interests.  ^^  Why  then,^  as  Mr.  Miller  has  well  observed  in 
his  Inquiiy  into  the  Civil  Law  of  England  (6),  ^*  is  this  fraternity 
continued.  It  is  injurious  to  the  bar,  as  the  length  of  standing 
required  for  admission,  and  heavy  charges  consequent  upon  it, 
must  prevent  persons  from  making  application  for  that  purpose 
who  are  well  entitled  to  it ;  and  even  when  application  has  been 
made,  the  power  which  the  Lord  Chancellor  possesses  of  granting 
or  withholding  it,  gives  him  a  control  over 'the  profession  of  the 
law,  with  which  no  conscientious  public  officer  can  desire  to  be 
invested.  It  is  even  more  injurious  to  the  general  usefulness  of 
the  court  than  to  the  interest  of  the  bar.  Those  who  have  a 
monopoly  of  legal  argument  arc  as  likely  to  become  careless  or 
inexpert  in  the  management  of  their  business  as  monopolists  of 
any  other  description,  and  it  is  not  natural  to  suppose,  that  so 
many  causes  will  be  heard  before  a  tribunal  where  there  are  only 
ten  or  twelve  practitioners  as  where  there  are  two  or  three  hun- 
dred. When  there  is  so  much  necessity  as  exists  at  present  for 
increasing  the  efficiency  of  all  courts  of  justice,  one  is  surprised 
how  so  complete  a  specimen  of  legal  monachism  has  been  per- 
mitted to  outlive  the  eighteenth  century.  The  proper  perioa  for 
the  dissolution  of  the  order  would  have  been  in  1731,  when  the 
4th  Geo.  2,  c.  26,  abolished  the  old  law-handwriting,  law  French, 
and  law  Latin.'*''  There  can  be  no  doubt  that  if  the  monopoly  of 
the  Serjeants  were  now  abolished,  and  the  Court  of  Common  Pleas 
thrown  open  to  the  bar,  many  more  actions  would  be  brought  in  it 
than  are  at  present ;  that  the  King'^s  Bench  would  consequently 
be  eased  of  a  portion  of  the  business  with  which  it  is  now  over- 
loaded, and  the  administration  of  justice  generally  improved. 
No  reason  whatever,  that  we  can  see,  can  be  urffed  against  the 
measure,  except  that  it  will  diminish  the  value  of  the  Chancellor''s 
patronage.  The  judges  of  the  Court  are  understood  not  to  be 
averse  to  it.  The  Serjeants  will  hardly  venture  to  make  any  oppo- 
sition, or  even  in  these  days  to  put  in  any  claim  for  com{>ensation. 
The  greater  part,  if  not  the  whole,  of  tnem  took  the  coif  for  the 
precedence  that  it  gives  them  on  circuit.  That  precedence  they 
would  still  retain.  None  but  two  or  three  favourite  leaders  do  any 
business  worth  speaking  of  in  town,  and  they,  it  is  understood, 
would  willingly  consent  to  have  the  Court  opened,  on  condition  of 
being  allowed  to  practise  in  the  Court  of  King's  Bench,  which,  by 
the  etiquette  of  the  profession,  they  arc  at  present  precluded  from 
doing. 

The  Court  of  Exchequer  however  stands  more  in  need  of  reform 


(b)  Miller's  Inrpiiry  into  the  present  sftate  ot  the  Civil  Law  of  £ng^ 
jaiid,  p.  34. 
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than  tUe  Gommoii  Pleas.  It  is  at  present  by  fiur  the  most  ineffi- 
dent  of  all  the  courts  of  Westminster  Hall.  During  term,  the 
l^ng^s  Bench  always  sits  at  least  six  hours  a  daj,  and  tne  Conmion 
Fleas  generally  three ;  while  the  Exchequer  is  seldom  occupied 
above  an  hour  or  an  hour  and  a  half,  xt  is  true  that  the  Lord 
Chief  Baron  also  sits  apart  three  or  four  days  in  the  week  to  hear 
causes  in  equity;  but  that  is  no  reason  why  the  other  three 
judges,  who  have  power  to  proceed  without  him,  should  be  d<»ng 
nothing.  The  causes  whicn  render  the  Exchequer  inoperative  as 
a  coturt  of  law  are,  except  as  regards  the  capacity  of  tne  judges, 
distinct  from  those  which  affect  it  as  a  court  of  equity.  It  inll, 
therefore,  be  more  convenient  to  notice  them  separately. 

The  common  law  side  of  the  Exchequer  is  not,  like  the  Com- 
mon Pleas,  open  only  to  a  limited  number  of  advocates ;  but  it  is 
subject  to  a  monopoly  still  more  injurious.  No  action  can  be 
prosecuted  or  defendea  in  the  Court  of  Exchequer,  except  by  one 
of  the  sworn  attomies  in  the  Office  of  Pleas  in  the  Court,  or  by  an 
officer  called  a  clerk  in  court,  in  the  name  of  one  of  the  sworn 
attorneys.  There  are  four  sworn  attorneys,  and  sixteen  clerks  in 
court  By  one  of  these  privileged  individuals  must  the  business 
of  every  suitor  be  conducted.  The  consequence  is  that  no  person, 
unless  ne  is  a  client  of  one  of  these  four  attorneys  or  sixteen 
clerks  in  court,  or  of  a  Country  attorney  for  whom  they  act 
as  agents,  ever  brings  an  action  in  the  Court  of  Exchequer. 
It  is  true  that  these  clerks  in  court  will  act  as  agents  for 
other  attorneys  for  half  fees,  but  no  attorney  will  of  his  own  accord 
bring  an  action  for  his  client  in  that  Court  where  his  own  profit 
will  only  be  half  what  it  would  be  in  any  other ;  few  clients  ever 
interfere  themselves  in  the  choice  of  the  court  in  which  their  ac- 
tions are  to  be  brought,  and  fewer  still  would  think  it  prudent  to 
^t  in  opposition  to  their  attomey'^s  advice.  Where,  indeed,  these 
clerks  in  court  happen  to  act  as  town  agents  for  country  attorneys, 
it  is  all  the  same  to  the  attorney  in  which  court  the  action  is 
brought,  as  he  would  have  to  allow  his  agent  half  the  profits  in 
any  case ;  but  the  number  of  clerks  in  court  is  so  small,  that  this 
circumstance  need  hardly  to  be  taken  into  accotmt. 

The  effects  of  such  a  system  are  exactly  what  might  be  ex- 
pected. The  dvil  business  of  the  law  sicfe  of  the  Court  of  Ex- 
chequer is  next  to  nothing.  It  is  difficult  to  ascertain  precisely 
the  actual  quantity  of  business  done  by  the  different  courts  of 
law,  as  there  is  no  way  of  knowing  in  which  court  the  actions 
tried  on  the  circuit  are  commenced.  The  following  table,  however, 
extracted  from  the  Parliamentary  Retums,  will  enable  us  to  judge 
of  the  comparative  quantity  brouffht  brfore  each  court  It  shows 
the  number  of  dvil  causes  enterM  for  trial  in  the  Courts  of  Kine^s 
Bench  and  Common  Pleas^  and  on  the  common  law  side  of  &c 
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Court  of  Exchequer,  for  the  four  years  preceeding  1825,  the  last 
period  for  which  the  returns  of  all  these  courts  have  been  made : 


Yen. 

King'i  Bcndi. 

Cammon  Flea. 

EsdMjoar. 

1821 
1822 
1823 
1824 

1495 
1651 
1470 
1635 

508 
470 
445 
472 

60 
66 
49 
73 

It  may  be  objected  that  this  table  does  not  include  the  crown 
cases  brought  before  the  Court  of  Exchequer,  nor  the  business 
done  on  the  equity  side ;  to  this  it  might  be  replied,  that  only  the 
ciyil  cases  taken  to  the  Court  of  King^s  Bench  are  given,  and  that 
the  other  matters  brought  before  that  Court  are  more  than  equal 
to  the  crown  and  equity  business  of  the  Exchequer :  but,  for  our 
present  purpose,  the  objection  is  quite  immaterial.  It  will  not 
be  denied  that  the  Kins^s  Bench  has  more  business  brought  before 
it  than  it  can  dispose  ot,  and  that  the  Court  of  Exchequer  coiild  do 
four  times  as  much  ad  it  does  at  present,  including  the  crown  and 
equity  business.  Some  of  the  business  of  the  Kmg^s  Bench  can- 
not he  brought  to  the  Exchequer,  but  the  civil  cases  can.  While, 
therefore,  there  were  any  arrears  in  the  Court  of  King'^s  Bench  all 
the  civil  cases  would  necessarily  be  taken  to  the  other  courts, 
where  there  were  no  arrears,  if  there  was  not  some  fault  in  their 
constitution  or  practice.  That  such  is  the  fact  then  is  clearly 
shown  by  the  taole  above  given,  by  which  it  appears  that  twenty- 
five  times  as  many  causes  are  taken  to  the  King^s  Bench,  which 
has  not  sufficient  time  to  hear  them,  as  are  taken  to  the  Exche- 
quer, where  they  would  be  immediately  tried  and  decided. 

The  remedy,  which  we  should  pronose  for  this  evil,  would  be 
amply  to  abolish  the  exclusive  privileges  of  the  sworn  attorneys 
ana  clerks  in  court,  and  to  permit  all  attorneys  to  practise  in 
the  Exchequer  in  the  same  way  that  they  practise  in  the  King^s 
Bench  and  Common  Pleas.  On  doing  this,  it  would  be  necessary 
to  give  a  compensation  to  the  present  attorneys  and  clerks  in  court 
for  loss  which  they  would  sustain  by  the  abolitioR  of  their  offices. 
This  would  not,  however,  amount  to  any  large  sum ;  and  we  under- 
stand that  the  attorneys  have  simified  that  they  would  not  oppose 
its  being  raised  by  an  additional  duty  upon  the  annual  certincates 
of  such  of  them  as  might  be  desirous  of  practising  in  the  Court 
of  Exchequer,  if  the  government  should  refuse  to  accede  to  the 
measure  on  other  terms,  (r)     We,  however,  are  of  opinion  that 

(e)  A  petition  to  this  effect  has^    of  the  most  lespcctablc  London  at- 
wc  understand,  actually  been  pre-     torneys. 
Sen  ted  to  Mr.  Feci  by  a  large  budy 
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an  expense  of  this  deecnpdon  ou^t  to  be  borne  by  the  countiry 
at  laige,  and  not  by  those  only  who  aie  compellea  to  haye  le- 
course  to  law,  upon  whom  a  tax  on  attorneys  must  ultiniatetj 
fSdl ;  as  we  consider  that  the  proper  administration  of  justice  is 
one  of  the  first  purposes  to  which  the  national  funds  ought  to  be 
ap^ed. 

The  Exchequer  deriyes  its  equity  jurisdiction  from  its  haying 
exclusive  cognizance  over  aH  matters  connected  with  the  reyemiea 
of  the  crown.  The  primary  and  original  business  of  the  eqoi^ 
side  of  the  Court  was  to  call  the  kinff^s  debtors  to  account  by  biu 
filed  by  the  Attomey-Greneral.  As,  noweyer,  the  officers  of  aU  the 
courts  haye  tUe  privileffe  of  suing  and  beins  sued  only  in  their 
own  court,  so  the  kinff  s  accomptants  and  debtors  were  priTileged 
to  sue  all  person^  in  tne  same  court  of  equity  that  they  were  them- 
selyescaUed  into.  Afterwards  all  other  persons  were  permitted 
to  sue  in  the  court  on  making  a  fictitious  sugn^estion  in  thdr  bill 
that  they  were  debtors  and  accomptants  to  the  king.  This  sug- 
gestion was  not  allowed  to  be  contradicted.  It  is  now  eyen  not 
considered  necessary,  and  the  Court  will  not  suffer  its  general  juris- 
diction as  a  Court  of  Equity  to  be  questioned. 

The  Court  of  Equity  of  the  Exchequer  is  held  in  the  Exchequer 
Chamber,  and  is  supposed  to  be  held  before  the  Chancellor  of  the 
Exchequer  and  the  four  barons.  The  Chancellor,  howeyer,  in 
fact  never  attends,  unless  when  the  barons  are  equally  divided  in 
opinion.  The  last  instance  which  happened  of  the  Chancellor's 
sitting  in  judgment  was  in  the  case  of  Naish  o.  the  East  India 
Company,  in  1735,  when  Sir  Robert  Walpole  was  Chancellor. 
Before  the  Act  of  the  5^  Geo.  3,  c.  18,  equity  causes  were  heard 
before  all  the  judges  of  the  Court,  who  for  that  purpose  adjourned 
out  of  their  ordinal^  court  into  the  adjoining  Court  of  the  Exche- 
quer Chamber.  All  motions,  however,  and  other  interlocutoiy 
matters  were  heard  in  the  ordinary  court  As  there  were  never 
more  than  two  out  of  the  four  judges  who  were  equity  lawyers, 
two  of  the  barons  were  not  of  much  assistance  in  hearing  eauity 
causes  (d) ;  but  although  they  might  have  absented  themselves, 
as  in  fact  they  frequently  did,  they  were  not  able  -to  hear  any  oth^ 
business  while  the  Court  was  sitting  in  the  Exchequer  chamber. 
This  evil  was  in  part  remedied  by  the  Act  of  the  6^  Greo.  3, 
c.  18,  by  which  the  Lord  Chief  Baron  was  authorized  to  hear  and 
determine  equity  causes  sitting  alone,  while  the  other  barons  con* 
tinned  to  dispatch  the  ordinary  business  of  the  Court.  By  some 
absurd  badvertency  the  act  was  so  framed  that  it  has  been  held  to 
give  no  authority  to  the  Chief  Baron  to  hear  many  kinds  of  inter- 


(rf)  At  present  there  is  not  even  one  equity  lawyer  among  the  puisne 
irons  of  tke  Excheaucn 
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locatovy  prooeedings^  which  must  still  be  heard  before  the  bafons 
sitting  in  the  outer  court,  who  are  generally  oomimm  lawyers,  en- 
tixdy  ignorant  of  equity,  and  eoui^  practice. 

lliis  act,  however,  rendered  the  Excheauer  a  more  effident 
court  of  equity  than  it  was  before.  Bui  still  it  has  only  remedied 
a  small  part  or  the  eviL  The  Chief  Baron  though  enalued  to  hear 
causes  luone  while  in  town,  is  still  absent  from  London  on  the 
circuit  with  the  other  barons  nearly  three  months  of  the  year. 
During  that  time  the  Court  of  Excheauer  is  entirely  shut  up. 
This  is  the  great  defect  in  the  Court  Tnere  is  such  a  constant 
necessity  for  repeated  interlocutory  applications  in  the  progress  of 
a  suit  in  equity,  for  injunctions,  for  the  appointment  of  a  receiver, 
for  payment  of  money  into  or  out  of  court,  and  Qlher  similar  pur- 
poses, all  of  which  are  delayed  in  the  Exchequer  during  the 
absence  of  the  barons  on  circuit,  that  veij  few  smts  will  ever  be 
carried  to  the  Exchequer  while  it  is  constituted  as  it  is  at  present. 
Only  47  causes,  we  believe,  were  set  down  for  hearinff  during  the 
whole  of  last  year.  The  only  remedy  for  this  is,  to  foUow  up  the 
Act  of  the  57  Geo.  3,  by  entirely  separating  the  equity  from  the 
common  law  side  of  the  Court,  and  to  apnoint  another  ludge  who 
should  be  constantlv  sitting  in  equity.  The  plan  whicn  has  been 
suggested  and  to  which  we  cannot  see  any  objection,  is  to  create 
a  Y  ice-chancellor  of  the  Exchequer,  who  shall  sit  alone  in  equity 
duringthe  whole  year ;  leaving  to  the  Lord  Chief  Baron  and  the 
other  Barons  the  common  law  and  revenue  business,  and  the  duty 
of  going  the  circuits  (e). 

This  measure  would  at  once,  without  any  great  or  striking 
change  in  our  judicial  system,  which  is  so  much  dreaded  by  many 
persons,  furnish  an  additional  efficient  Equity  Court  regularly 
sitting.  That  such  a  court  is  wanted  is  sufficiently  proved  by  the 
present  state  of  the  business  in  the  Court  of  Chancery.  Of  causes 
waiting  either  for  an  original  hearing,  or  hearing  after  a  reference 
to  the  Master,  there  is  at  the  present  time  an  arrear  of  530  before 
the  Vice-chancellor,  and  250  before  the  Master  of  the  Rolls.  The 
Lord  Chancellor  now  hears  causes  only  on  appeal  from  these  two 
judges,  and  there  is  an  arrear  of  about  120  of  these  appeals  before 
him.  There  is  also  a  large  number  of  causes  waiting  for  judgment, 
and  an  arrear  of  pleas  and  demurrers.  It  is  admitted  on  all  hands 
that  these  arrears  could  not  be  disposed  of  in  the  Court  of  Chan- 
cery as  at  present  constituted  under  many  years,  even  supposing 
no  new  business  was  brought  before  it.  To  increase  the  num- 
ber of  the  judges  of  the  Court  of  Chancery   would  not  how- 


(e)  It  niif^ht  perhaps  he  hetter  to  originally  was,  a  jtidicial  officer,  and 
make  the  Chancellor  of  the  Kxche-  to  give  the  finance  business  of  the 
fjiier  what,  as  his  name  ])iir])ort9  hi*    guvcrnment  to  some  other  minister. 
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ever  remedy  the  evil,  unless  a  similar  increase  was  made 
in  the  number  of  the  subordinate  officers.  The  delays  are  greater 
in  the  Masters^  offices  than  in  any  other  branch  of  the  Court ;  and 
the  reffistrars  are  so  ^overwhelmed  with  business,  that  it  is  often 
several  months  after  a  decree  has  been  pronounced  before  a  copy 
of  it  can  be  obtained  from  their  office.  In  the  Court  of  Exchequer, 
on  the  contruy,  we  find  a  complete  set  of  officers  without  any 
thing  to  do— -Toe  whole  machinery  of  a  Court  of  Equity  waiting 
for  employment.  Besides  the  additional  judge,  it  would  not  be 
necessary,  we  believe,  to  appoint  a  single  officer,  except  perhaps  a 
registrar  to  attend  in  court  and  take  mmutes  of  the  decrees,  wnich 
the  Masters,  who  do  that  duty  at  present,  would  then  by  their 
other  avocations  be  prevented  from  doing.  Six  or  seven  thousand 
pounds  a  year  would  cover  the  whole  expense  of  the  proposed 
alteration ;  a  sum  quite  insignificant  in  comparison  with  the  benefit 
to  be  gained  from  the  measure. 

The  appointment  of  an  additional  equity  judge  to  the  Exchequer 
would  also  be  of  very  great  advantage  m  another  respect.  The 
Chief  Baron  might  then  be  taken  from  the  common  law  instead  of 
the  equity  bar.  By  this  the  Exchequer  would  be  greatly  im- 
proved as  a  court  of  law,  and  the  administration  of  justice  on  the 
circuits,  and  at  the  Old  Bailey,  would  be  benefited.  It  is  by  the 
Chief  Baron  that  all  actions  hroudit  in  the  Exchequer  in  London 
and  Westminster  are  tried,  and  he  goes  the  circuits,  and  sits  in 
the  criminal  court  at  the  Old  Bailey,  in  the  sam^  manner  as  the 
other  eleven  judges.  Now,  however  capable  an  equity  lawyer  may 
be  of  deciding  upon  points  of  common  law,  when  he  has  sufficient 
time  given  to  him  to  form  his  opinion  upon  them,  and  if  necessary 
to  consult  his  books,  he  will  rarely  be  able  to  decide  off  hand  upon 
the  numerous  questions  of  evidence  and  pleading,  which  are  con- 
stantly arising  m  the  progress  of  a  cause  at  nisi  pHus^  and  in  the 
criminal  courts.  These  questions  are  wholly  foreign  to  his  former 
education  and  practice.  He  is  nevertheless  called  upon  to  decide 
them  instantly  without  any  time  for  consideration,  or  reference  to 
authorities.  This  has  been  one  of  the  circumstances  that  has 
tended  to  bring  the  Exchequer  into  disrepute  as  a  court  of  law, 
and  even  the  opening  of  the  Court  in  the  manner  we  have  before 
suggested  would  not  be  enough  to  render  it  efficient,  without  a 
change  also  in  this  respect. 

We  have  now  endeavoured  to  point  out  what  we  conceive  to  be 
the  peculiar  defects  of  the  Courts  of  Common  Pleas  and  Ex- 
chequer, and  the  manner  in  which  those  defects  might  be  remedied, 
60  tar  at  least  as  to  put  these  Courts  on  an  equal  footing  with  the 
others.  Farther  than  this  we  have  not  attempted.  Our  object 
has  been  only  to  show  in  what  manner  these  Courts,  which  are  at 
present  comparatively  inoperative,  might  he  enabled  to  relieve  the 
King'^s  Bench  and  Chancery,  and  particularly  the  latter,  from  a 
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psrt  of  tlie  accumulated  load  of  busmess  with  which  they  are  in- 
cumbered, and  which  renders  them  at  present  quite  unable  to  hear 
and  dedde  the  matters  brought  before  them  with  diat  deliberation 
and  dispatdi  which  the  suitors  have  a  risht  to  expect. 

In  order  to  ensure  a  more  equal  partition  of  biudness  among  the 
several  courts,  it  has  also  been  proposed  to  divide  the  subjects  of 
jurisdiction  among  them,  and  to  assign  particular  matters  to  each; 
as  for  instance,  to  give  to  the  Exchequer  all  questions  relative  to 
tithes,  charities,  and  benefit  societies,  in  wtuch  the  Court  of 
Chancery  has  now  concurrent  jurisdiction.  We,  however,  are 
very  averse  to  any  proposition  to  divide  the  law  into  a  great  many 
separate  branches,  to  oe  administered  by  different  jurisdictions. 
We  have  abeady  too  many  such  divisions ;  and  the  incompetence 
of  judges  to  decide  upon  points  of  law,  which  are  not  thought  to 
fall  within  then:  peculiar  jurisdiction,  often  leads  to  the  greatest 
inconvenience. 

Before  we  conclude,  we  should  observe,  that  a  slight  discussion 
took  place  in  the  House  of  Commons  upon  the  Courts  of  Common 
Pleas  and  Exchequer,  in  the  debate  upon  the  judges^  salaries  in  the 
year  1825.  In  tne  course  of  the  discussion  Dr.  Lushington  and 
Mr.  John  Williams  alluded  to  the  present  inefficient  state  of 
these  Courts,  and  insisted  upon  the  necessity  of  opening  the  one 
to  the  bar,  and  the  other  to  the  attornies.  Mr.  Peel  in  me  course 
of,  his  speech  in  the  same  debate  said,  *^  that  he  looked  with 
favour  upon  some  of  the  propositions  of  the  member  for  Ilchester 
(Dr.  Lushington),  particularly  upon  that  of  throwing  open  the 
Court  of  Exchequer  to  all  attornies.  Whether  it  would  be  equally 
right  to  throw  open  the  Court  of  Common  Pleas  to  all  the  rank 
and  file  of  the  profession,  he  would  not  at  that  moment  pretend  to 
determine ;  it  was  a  question  of  some  importance,  and  required 
greater  consideration  than  he  had  yet  given  it.^^  We  hope  that 
since  that  time  consideration  has  been  given  to  the  subject,  and 
that  the  present  session  will  not  pass  without  some  measures  being 
taken  to  remedy  the  evils  complained  of. 


Art.  VIII.— wager  OF  LAW. 

Reports  of  Cases  argued  and  determined  in  the  Court  of  King^s 
Benchf  in  Hilary  Termj  1824.  By  Richard  Vaughan  Bame- 
wall,  of  LincolnVlnn,  and  Cresswell  Cresswell,  of  the  Inner 
Temple,  Esqrs.,  Barristers-at-Law.     London,  1824. 

There  is  a  charm  in  antiquity,  the  force  of  which  we  all  feel 
and  acknowledge.  It  lends  an  additional  value  to  many  of  those 
things  that  we  esteem  the  highest.  We  love  an  old  friend,  a  hot- 
tic  of  old  wine,  an  old  coin,  an  old  picture,  an  old  statue,  an  old 
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fiddle,  an  old  manuscript,  an  old  book;  and  persons  have  been 
known  to  be  enamoured  of  old  mistresses,  as  Henry  II,  of 
France,  and  Louis  XIV ;  but  this  taste  has  never  become  ge- 
neral. To  the  same  latent  virtue  we  are  probably  to  attribute 
the  strong  attachment  of  the  English  to  old  laws  and  institu- 
tions ;  and  hence  the  zeal  of  our  legal  writers  to  trace  back  all 
that  is  valuable  in  both  to  the  remotest  period.  We  clm^  with 
tenfold  affection  to  the  institutions  that  can  boast  the  dignity 
of  barbarian  origin ;  and  blessed  is  the  man  who  can  prove  to  our 
satisfaction  that  we  are  living  under  laws  framed  by  the  philo- 
sophy of  our  half-dad  German  ancestors  in  the  contemplative 
retirement  of  their  bogs  and  fastnesses. 

The  persevering  efforts  of  the  learned,  to  show  that  we  arc 
indebted  to  the  wisdom  of  the  dark  ages  for  our  Trial  by  Jury, 
are  well  known.  The  attempt  was  laudable,  although  not  quite 
successful.  But  if  the  pedigree  of  juries  be  involved  in  some 
doubt,  there  are  other  judicial  forms,  the  claims  of  which  to  Teu- 
tonic origin  may  be  established  without  even  the  aid  of  strained 
interpretation,  or  far-fetched  surmise.  Of  this  number  is  Wager 
of  Law,  or  Trial  by  Compurgation ;  a  species  of  trial  which,  as 
it  appears  from  the  Reports  of  Messrs.  Bamewall  and  Cresswell, 
still  maintains  its  ground  in  our  courts,  although  modem  evasions 
have  almost  driven  it  into  oblivion.  In  an  action  of  debt  on  sim- 
ple contract  (a),  the  defendant  >plcaded  nil  debet  per  legem ;  and 
the  Master  having  appointed  a  day  for  the  derendant  to  come 
into  Court  with  his  compurgators,  counsel  applied  to  the  Court  to 
assign  the  number  of  compurgators,  with  whom  the  defendant 
should  come  to  perfect  his  law.  The  Court,  however,  refused  to 
give  the  defendant  any  assistance,  and  left  it  to  him  to  brin^  such 
number  of  compurgators  as  he  should  be  advised  were  sufhcient, 
subject  to  the  oojections  of  the  plaintiff.  The  defendant  prepared 
to  bring  eleven  compurgators,  but  the  plaintiff  abandoned  the 
action.  As  some  uncertainty  seems  to  have  existed  in  this  case 
with  regard  to  the  correct  mode  of  proceeding,  we  shall  endea- 
vour to  clear  up  a  point  of  so  much  importance;  but  first  we 
shall  give  a  short  history  of  the  venerable  institution  itself. 

Trial  by  compurgation  was  in  general  use  among  the  northern 
tribes  that  overran  the  Roman  empire  ;  it  was  one  of  many 
expedients  for  eliciting  truth  which  prevailed  in  an  age  rather 
remarkable  for  active  energy,  than  for  intellectual  acuteness  and 
subtle  distinctions.  In  those  days  rcli^on  was  not  unfrequently 
called  in  aid  of  law : — in  modem  times  law  is  but  too  often  called 
to  the  assistance  of  religion.  Repeated  mention  is  made  of  trial 
by  compurgation  in  the  codes  ot  the  northem  nations,   in   old 


(a)  King  v. Williams^  2  B.  and  C.  538. 
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charters,  and  in  the  earlier  historians.    It  is  called  Juramenium 
oar  sttcrameniumy  and  the  compurgators  are  termed  jwatoresj 
co^furatareSf  sacramentales^   coruacramentalesj  juramefUtUesj 
coUaudantesy  purgatarea^  compurgatores^  SfC.    The  person  who 
adopted  this  mode  of  drfence  was  said  aacramenhim  prabere ; 
cwn  stria  legiiimia  aacramentalibus  se  purificare;  per  aacra- 
mentum  ae  defendere;  cum  aacratnento  ae  purgare;  jurare^ 
Sfi^    Mr.  Spence,  in  his  valuable  work  upon  the  Origin  of  the 
Laws  and  Institutions  of  Modem  Europe,  observes,  that  <<  the 
system  of  compurgation,  ao  far  aa  putting  the  party  himaelf  to 
hie  oathj  evidently  had  its  origin  ^om  the  decisory  oath  of  the 
Romans  ;^  (6)  which  is  as  much  as  to  say,  that  there  was  nothing 
wanting  to  a  system  of  compurgation  in  the  Ro^lan  law  except— 
compurgatora.   In  the  same  spirit  we  might  assert,  that  the  system 
of  trial  by  jury,  aofar  aa  regarda  judge  and  tvOneaaeaj  evidently 
had  its  origin  in  the  proceedings  before  a  Turkish  Cadi.     ^*  There 
is  a  river  in  Macedon,  and  there  is  also  moreover  a  river  at  Mon- 
mouth, and  there  is  salmons  in  both.'"    The  fact  is,  that  scarcely 
a  single  instance  occurs  in  the  whole  of  the  barbarian  codes,  where 
the  decision  of  any  question  was  left  to  the  unsupported  oath  of 
either  of  the  parties.    Sometimes,  indeed,  but  very  rarely,  such  a 
power  was  granted  as  a  sjiecial  personal  or  local  privilege,  as  in 
the  Charta  Libertatum  Oppidi  Cellarumin  Biturig.  an.  1216.  ^^Si 
aliquis  hominum  Cellensium  accusatus  de  aliquo  fuerit,  et  teste 
comprobari  non  poterit,  contra  probationem  impetentis  per  aolam 
manum  auam  deculpabit.*"    But  the  decisory  oath  itself  differed 
most  materially  from  the  oath  of  purgation;    the  former  was 
tendered  by  one  of  the  parties  to  the  other,  as  the  means  of 
abridffinff  a  civil  suit ;  the  latter  was  prescribed  by  the  law  as  a 
specific  defence  to  a  criminal  charge  or  a  civil  claim.    Mr.  Spence 
lays  much  stress  upon  the  eleventh  title  of  the  code  of  the  Prisons, 
in  which  it  was  provided  that,  where  a  man  claimed  another  for 
his  slave,  either  party  might  assert  his  right  by  his  own  oath,  and 
the  oaths  of  a  certain  number  of  cojurors,  or  mijght  tender  the 
oath  on  the  same  terms  to  his  adversary.     If  this  provision  had 
appeared  in  the  codes  of  the  Bavarians,  the  Alemans,  the  Ripu- 
arians,  or  in  the  Capitularies,  in  which  there  are  a  few  solitary 
traces  of  the  influence  of  the  Roman  law,  there  might,  perhaps, 
have  been  a  ahadow  of  a  reason  for  supposing  that  the  institution 
in  question  originated  in  the  decisory  oath.     But  unhappily,  in 
the  code  of  the  Prisons,  not  a  vestige  of  the  Roman  law  is  dis- 
coverable, (c)     It  will  be  recollected  moreover  that  an  oath  is 


(&)  An  Inquiry  into  the  Origin  of        (c)  See  Savigny,  Gesch.  des  Rom. 
the  Laws  and  Political  Institutions     Rechts  im  Mittelalter,  b.  ii. 
of  Modem  Europe,  p.  ^^68. 
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pffescribed  by  the  law  of  Moses  in  a  particular  case,  to  which  the 
oath  ^  purgation  bears  a  much  stronger  likeness  than  it  does  to 
the  mwramentum  decisionie  of  the  Romans.  **  If  a  man  deliver 
unto  his  neighbour  an  ass,  or  an  ox,  or  a  sheep,  or  any  beast  to 
keep,  and  it  die,  or  be  hurt,  or  driven  away,  no  man  seeing  it, 
then  shall  an  oath  of  the  Lord  be  between  them  both,  that  he 
hath  not  put  his  hand  unto  his  neighbour's  goods ;  and  the  owner 
of  it  shall  accept  thereof,  and  he  shall  not  mSae  it  good.""  {d)  It  is 
by  no  means  necessary,  however,  to  assume  that  the  Germans 
borrowed  their  institution  from  any  other  people ;  and  we  may  be 
pardoned  for  saying,  that  few  errors  are  more  fatal  to  the  dimilj 
and  utility  of  historical  and  philosophical  inquiry,  than  the  habit 
of  arguing  rashly  upon  those  fortuitous  traits  of  resemblance, 
which  so  constantly  occur  in  the  manners  and  laws  of  different 
nations. 

But  to  resume.  The  number  of  compurgators  varied  consider- 
ably, according  to  the  importance  of  the  subject,  the  character  of 
the  person,  or  the  customs  of  the  particular  people.  In  Wales 
there  was  a  species  of  purgation,  denominated  Assath,  existing  at 
the  beginning  of  the  fifteenth  century,  in  which  the  number  of 
compurgators  amounted  to  300.  Thus,  in  1  Hen.  5,  d  6,  which 
abolished  the  custom ;  **11s  vorrount  se  excuser  per  un  assath 
selonque  la  custume  de  Gales ;  c^est  k  dire,  per  le  serement;de 
300  homines.'"  Twelve,  however,  appears  to  have  been  the  most 
usual  number,  including  the  party  himself;  this  was  termed 
jurare  duodecima  manu ;  the  examples  are  innumerable,  {e) 
The  number  twelve  is  the  only  one  to  be  found  in  the  Lib. 
Feud.  1,  tit.  4,  10,  26,  28;  it  is  also  recognized  in  the  laws  of 
Edward  the  Cmifessor,  which  were  confirmed  by  William  the  Con- 
queror (apud  Seld.  ad  Eadmer.  LI.  4, 16, 17) — "  Si  jurad  tei  dud- 
zime  main.*"  In  the  laws  of  Hoel  Dda  it  is  observable  that  a 
woman,  in  the  case  of  any  imputation  being  cast  upon  her  chastity, 
was  obliged  to  vindicate  her  character  by  the  oaths  of  women ; 
in  all  other  cases,  by  the  oaths  of  men.  (/)  There  are  some 
other  peculiarities  in  the  provisions  of  the  same  code  with  respect 
to  compurgation.  In  lib.  ii.  c.  6,  it  is  enacted  that  the  compur- 
gators should  be  related  to  the  party  in  such  a  deme  as  would 
entitle  them  to  receive  his  weregUd,  or  render  them  liable  to  assist 
him  in  paying  a  weregild^ — multam  pro  ccede  cum  illo  solvere^ 
vet  pro  illo  accipere  idonei.  In  lib.  ii.  c.  10,  it  is  also  provided, 
that  where  the  compurgators  are  ^'  tenuis  conditionis,^  tney  shall 
swear  that  they  believe  that  what  the  accused  has  sworn  is  true,— 
ae  credere  juramentum  hominis  esse  renim ;  and  that,  in  diis 


(i)  Exodus  xxii.  10.  (/)  Lib.  ii.  c.  2,  ss.  70,  99,  95. 

(OSee  Du  Cange,  voc«  Jtiramentiim. 
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case,  if  one  of  the  number  declines  swearing,  the  oaths  of  the 
rest  shall  be  of  nio  avail ;  but  that  where  the  compurgators  are 
ingenui,  they  may  swear  that  the  statement  of  the  accused 
appears  to  them  the  most  probable, — eibi  veridmUiua  videri  id 
quod  reus  juraverit ;  in  which  case,  although  a  third  of  the 
number  refuse  to  swear,  the  oaths  of  the  remaining  two-tliirds 
shall  prevail. 

In  these  two  regulations  of  Hoel  the  Good,  Clarke  (g)  thinks 
that  he  can  discern  the  origin  of  the  distinction  made  by  our  law 
between  the  grand  and  the  petty  jury,  requiring  unanimity  in  the 
one,  and  dispensing  with  it  m  tne  other ;  which  only  proves  upon 
what  a  slender  foundation  a  learned  man  can  build  an  hypothesis. 
It  is  clear,  in  the  first  place,  that  the  two  methods  of  compurga^ 
tion  are  not  mentioned  as  separate  parts  of  one  legal  proceeding, 
but  as  distinct  trials ;  in  the  second  place,  the  number  of  com- 
purgators produced  in  each  is  the  same ;  and  in  the  third  place, 
the  distinction  in  the  laws  of  Wales  evidently  arises  from  the 
different  rank  of  the  compurgators.  But  Barrington,  {h\  either 
conceiving  that  Clarke  had  not  gone  far  enough,  or  mistaidng  his 
meaning,  actually  asserts,  upon  the  authority  of  the  above  pas- 
sages, that  trial  by  jury  ^'  was  in  use  amongst  the  Welsh,^  al- 
though the  word  compurgatores  stared  him  in  the  face,  and  al- 
though he  had  sufScient  evidence  in  the  laws  of  his  own  country 
that  '^  trial  by  jury  ^  and  '^  trial  by  compurgation  ^  were  by  no 
means  convertible  terms. 

The  ceremony  of  compurgation  is  thus  described  in  the  code  of 
the  Ahmans,  tit.  6,  s.  7-  ^'  Ista  sacramenta  debent  esse  jurata, 
ut  illi  conjuratores  mantM  stws  super  capsam  (i.  e.  the  reliquacy) 
ponant,  et  ille  solus  cui  causa  requiritur  verba  tantum  dicat,  et 
super  omnium  mantis  manum  suam  ponat^  ut  sic  ei  Deus  adjuvet 
vet  illse  reliquice  ad  illas  manus  quas  comprehensas  habet,  ut  de 
ilia  causa  unde  interpellatus  est  culpabilis  non  sit.'*^  This  form 
serves  to  explain  the  expression  ^^jurare  mnnu.'''*  The  party 
swore  to  the  fact ;  the  compurgators  to  his  credibility. 

Upon  a  superficial  view  of  the  subject  it  might  seem,  that  the 
custom  of  compurgation  was  calculated  to  prevent  the  perjury 
which  would  have  ensued,  if  the  decision  of  a  question  had  been 
left  to  the  oath  of  the  accused  alone.  But  when  we  consider  that 
at  the  period  when  it  generally  prevailed,  the  ties  of  consanguinity 
and  clanship  were  regarded  as  superior  to  all  other  obligations,  we 
shall  find  that  the  security  was  rather  apparent  than  real.  It  can- 
not, therefore,  surprise  us  that  the  complaints  of  the  prevalence  of 
false-swearing  were  universal ;  and  we  know  from  Leg.  Longobard. 


(ff)  Pripfat.  ad  Lef^.  Hoeli  Boni. 

(h)  Observations  on  the  Statutes,  p.  19. 
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3,  55,  34|  that  the  fiequency  of  perjury  was  the  principal  reason 
that  induced  the  Emperor  Otho  II,  witn  the  advice  of  Conrad  of 
Bursundy,  and  all  the  princes  of  Italy,  to  restore  the  iudicial 
combat,  which  had  been  discouraged,  ii  not  abolished,  by  nis  pre- 
decessors. 

Trial  by  compurgation,  thus  respectable  in  its  origin,  became 
the  inheritance  of  tne  English ;  and  they  have. preserved  it  to  the 
present  moment,  with  that  jealous  affection  and  filial  reverence, 
which  have  converted  our  code  into  a  species  of  museum  of  an- 
tiques and  legal  curiosities.  The  number  of  compurgators  re- 
qmred  by  the  law  of  England  is  e/even,  making  up,  with  the 
party  himself,  the  duodecima  manus  already  mentioned.  This 
number  is  established  by  the  testimony  of  Glanvil,  lib.  i,  c.  9, 
Bracton,  lib.  v,  c.  13,  and  the  writer  of  the  treatise,  entitled 
<<  Diversite  des  Courtes,'"  fol;  119  (ed.  1561).  Fleta  indeed  states 
that  eleven  is  the  greatest  number  required  by  the  law ;  but  that 
no  more  need  be  sworn  than  twice  the  number  of  the  secia  pro- 
duced by  the  plaintiff  :—*<  Sed  si  sectam  produxerit,  hoc  est, 
testimomum  hominum  legalium  qui  contractui  inter  eos  habito 
interfiierint  prsesentes,  qui  a  judice  ezaminati,  si  concordes  in- 
veniantur,  tunc  poterit  vadiare  legem  suam  contra  petentem  et 
contra  sectam  suam  prolatum:  ut  si  duos  vel  tres  testes  pro- 
duxerit ad  probandum,  oportet  quod  defensio  fiat  per  quatuor  vel 
per  sex;  ita  quod  pro  quolibet  teste  duos  producat  juratores, 
usque  ad  duoaecim  (t).*"  But  as  the  custom  of  producing  the 
eecta  has  long  ceased,  the  niunber  eleven  is  the  proper  number  in 
all  cases.  It  is  probably  with  reference  to  the  production  of  the 
eecta  that  the  author  of  the  ^'  Termes  de  la  Ley,^  p.  425,  states, 
that  *^  when  one  shall  wage  his  law,  he  shall  brmg  with  him  6,  8, 
or  12. of  his  neighbours,  as  the  Court  shall  assign  him,  tb  swear 
with  him.""  In  another  part  of  the  same  'page,  he  states  12 
absolutely  to  be  the  number.  In  Stylets  Practical  Register,  there 
is  a  most  ludicrous  blunder  relative  to  the  expression  jurare 
manu : — **  The  manner  of  waging  of  law  is  this,  ne  that  is  to  do 
it,  must  do  it  duodena  manuy  viz.  he  must  bring  six  compurgators 
with  him.^  It  so  happens,  that  numerous-  instances  are  to  be 
found  of  the  phrases  jurare  terii&j  quintd^  septimd^  undecimd 
manu  (k).  The  learned  author  of  the  Practical  Register  might 
possibly  imagine  that  in  these  eases  there  must  have  been  some 
one-handed  man  in  the  company. 

In  an  anonymous  case  Reported  by  Salkeld(/),  the  form  of 
^^?^g  hi^  is  described  as  follows : — '^  The  defendant  was  set  at 


(0  Lib.  iL  c.  63,  8.  10.  (/)  Salk.    ii.    68*^    Trin.    t.    11. 

(k)  See    Du    Canjfc,    voc.  Jnra-    William  3. 
mcntum. 
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the  right  comer  of  the  bar,  without  the  bar,  and  the  secondary 
aaked  him  if  he  was  ready  to  wage  his  law  ?  He  answered,  yes ; 
then  he  laid  his  hand  upon  the  book ;  then  the  Court  admonished 
him,  and  also  his  compurgators,  which  they  r^arded  not  bo  much 
as  to  desist  from  it ;  accordingly  the  defendant  was  sworn  that  he 
owed  not  the  money  mode  et  formay  as  the  plaintiff  bad  declared, 
nor  any  penny  thereof.  Then  his  compurgators  stamUng  bdiind 
him,  were  called  over,  and  each  held  up  his  right  hand,,  and  dien 
laid  their  hands  upon  the  book  and  swore,  that  they  betieved  what 
the  defendant  swore  was  true.^ 

Style  observes,  in  his  Practical  Register,  that  '^  ihe  wager  of 
iaw  was  most  practised  in  those  times  that  craft,  subtilty,  and 
faavery  had  not  g^t  firm  footing  in  the  nation;  but  it  beinff 
abused  by  the  iniquity  of  the  peoj^e,  the  law  was  forced  to  find 
out  another  way  to  do  Justice  to  the  nation.'"  But  perhaps  our 
readers  may  be  of  opimon  that  there  is  a  principle  in  our  nature, 
the  same  at  Kamschatcka  as  in  England,  the  same  under  William 
the  Conqueror  as  under  Greorge  the  Foirrth,  by  which  oaths  sown 
in  abundance  will  invariably  produce  a  plentiful  crop  of  per- 
juries r^^ 

Tam  facile  et  pronum  est  superos  contemnere  testes. 
Si  mortaiis  idem  nemo  sciat. 


Abt.  IX.— FRENCH  LAW  OF  LITERARY  PROPERTY. 

Rapport  de  la  Commission  chargee  de  preparer  un  Prqjet  de  Loi 
sur  la  Propriiti  Litteraire.     Paris  1826. 

Gbeat  difference  of  opinion  has  prevailed  respecting  the  pro- 
perty which  it  is  expedient  to  give  to  an  author  in  his  literary 
compositions.  Some  few  persons,  indeed,  have  gone  so  far  as  to 
contend  that  it  was  for  the  advantage  of  literature  and  science  that 
no  exclusive  property  whatever  should  exist  in  works  after  they 
had  once  been  given  to  the  world  by  publication,  (a)  But  we  may 
safely  say  that  this  opinion  has  been  long  since  refuted  and  ex- 
ploded, and  that  it  is  now  universally  admitted  that  the  same 
principle  of  general  utility  to  society,  upon  which  are  foimded  all 
other  rights  of  property,  requires  tliat  authors  and  artists  should 
have  an  exclusive  right  of  property,  for  some  period  at  least,  in  the 
productions  of  their  own  minds.  The  only  question  now  is,  for 
what  period  and  under  what  conditions  it  should  be  given.  We 
accordingly  find  that  this  description  of  property  is  now  recognized 

(a)  Tlie  celebrated  speech  of  Lord    sion  of  the  Copyright  Bill  in  the  last 
Camden  to  this  effect,  m  the  discus-    reign,  is  well  known. 

VOL.  I.— -JU. 
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and  seemed  by  the  hiws  of  all  ciyilised  nations,  although  there  ex- 
ists a  very  considerable  difference  in  the  term  for  which  it  is  al- 
lowed to  continue,  and  the  privileges  which  it  confers  upon  the  pro- 
prietor in  the  laws  of  different  coimtries. 

In  this  country,  considerable  alterations  have  taken  place  in  the 
law  from  time  to  time  in  this  respect.  At  first  the  copyright  was 
only  given  to  the  author  for  fourteen  years.  It  was  afterwuds  pro- 
vided that  if  the  author  should  be  livmg  at  the  end  of  that  time,  the 
right  should  then  return  to  him  for  another  term  of  the  same  dura- 
tion. Finally  the  Statute  54  Geo.  3,  c.  156,  has  {^ven  to  the  author 
and  his  assigns,  the  sole  liberty  of  printing  and  reprinting  his  works 
for  the  term  of  twenty-eight  years,  from  the  day  of  the  first  publi- 
cation, and  if  the  author  be  living  at  the  end  of  that  period,  then 
for  the  residue  of  his  life.  Musical  compositions  have  been  held 
to  be  within  the  meaning  of  the  law  so  far  as  regards  their  publi- 
cation. (6)  But  no  privilege  has  yet  been  given  to  authors  either 
of  literary  works  or  musiciQ  compositions,  as  regards  their  repre- 
sentation on  the  stage ;  and  it  has  accordingly  been  several  times 
decided  by  our  courts,  that  dramatic  works  may  be  represented 
without  the  permission  of  the  author,  and  consequently  without 
his  being  entitled  to  any  share  in  the  profits  arising  firom  their  re- 
presentation, (c)  A  copyright  has  been  given  to  me  inventors  of 
prints  and  engravings  for  the  term  of  twenty-eight  years,  by  the 
statutes  8  Geo.  2,  c.  13,  and  17  Geo.  3,  c.  38.  But  this  protec- 
tion does  not  extend  to  the  painter  or  artist  of  the  original  picture 
or  design;  and  even  where  the  engraving  has  been  made  by  the  painter 
himseff  from  his  own  picture,  any  other  person  may  make  a  fresh 
engraving  from  the  original  picture,  provided  he  does  not  copy  the 
former  print,  {d)  An  act  of  the  54  Geo.  3,  c.  56j  has  however 
placed  the  sciilptor  in  a  better  situation  than  the  painter,  as  it  vests 
m  the  maker  the  sole  right  and  property  of  all  new  and  original 
sculpture  for  fourteen  years,  to  be  renewed  for  another  fourteen 
years,  if  the  party  be  uymg  at  the  end  of  the  first  term. 

This  short  sketch  of  the  law  is  quite  sufiicient  to  show  how 
imperfect  and  inconsistent  it  is,  and  how  much  it  stands  in  need 
of  improvement.  The  law  of  France  on  this  subject  is  far  better 
in  many  respects.     The  proprietor  of  a  copyright  in  a  work  is 

Erotected  from  piracy  by  representation,  as  well  as  from  piracy 
y  publication ;  and  pamters,  sculptors,  and  engravers,  are  aU 
placed  on  the  same  footing  as  autnors  of  literary  works.     The 


{h)  In  the  case  of  Back  v.  Long-  the  case  of  Murray  v.  EUuton.  & 

man,  2  Cowper's  Reportu,  p.  623^  Barnewall  and  Alderson's  Reports, 

{c)  This  was  decided  in  the  case  p.  657. 
of  Coleman  v.  Watkins,  5  Term  Re-       {d)  See  the  case  of  De  Berenger  v. 

ports,  p.  945,  and  subsequently  in  Whebbe,  8  Starkie's  Reports,  p.  548. 
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progress  of  the  law,  however,  has  been  the  same  in  France  as  in 
this  country.     The  protection  afforded  by  the- law  to  literature 
and  the  arts  has  been  increased  in  proportion  .as  their  value  has 
1)een  felt  and  appreciated.     Prior  to  the  year  17779  literary  property 
does  not  appear  to  have  been  recogmsea  by  the  French  laws.    An 
exclusive  licence  or  privilege  to  print  and  sell  a  .particular  work 
for  a  certain  period  was  often  granted  to  the  bookseller  who  had 
become  the  proprietor  of  the  manuscript ;  and  a  similar  licence  was 
sometimes  granted  to  an  author  in  his  own  name ;  but  no  general 
light  of  properW  in  literary  works  was  in  any  manner  secured  or 
lecoffnised  by  tne  law.     A  royal  decree,  of  the  30th  July,  1777> 
for  we  r^ulation  of  the  book  trade,  for  the  first  time  conferred  a 
l^pd  existence  on  this  species  of  property,  by  giving  to  the  author 
ofa  work  the  power  of  obtaining  the  exclusive  privilege  of  pub- 
lishinff  and  selling  it,  and  by  declaring  ^^  that  every  author  who 
shoula  obtain  this  privilege  should  enjoy  it  to  him  and  his  hdrs 
for  ever,  provided  tnat  he  did  not  assign  it  to  any  bookseller;  in 
which  case  the  duration  of  the  privilege  should,  by  the  act  of 
assignment,  be  limited  to  the  lire  of  the  author.^    The  law  re- 
mained  in  this  state  imtil  the  Revolution,  when,  owing  to  the 
word  ftwUege  having  been  used  in  the  decree  of  177i»  literary 
property  was  deprived  of  legal  protection  by  the  celebrated  decree 
made  by  the  National  Assembly  on  the  night  of  the  4th  August, 
1790,  by  which  privileges  of  every  description  were  abolished. 
This  injustice  was  remedied,  however,  so  far  as  regarded  the 
representation  of  dramatic  works,  by  a  law  of  the  13th  January 
in  the  following  year,  by  which  it  was  declared,  "  that  the  works 
of  living  authors  should  not  be  represented  in  any  public  theatre 
without  the  written  consent  of  the  authors  ;-and  tnat  the  heirs 
and  assigns  of  an  author  should  have  a  similar  property  in  his 
works  for  five  years  aiter  his  death.**^    And  the  National  Conven- 
tion, two  years  afterwards,  on  the  report  of  the  Committee  of  Pub- 
lic Education,  made  a  decree  for  the  general  protection  of  literary 
property ;  which,  with  the  alterations  mentioned  below,  forms  the 
present  law  of  France  upon  the  subject.     By  this  decree,  which 
was  made  on  the  19th  July,  1793,  it  was  declared,  *^  that  authors 
of  works  of  every  description,  composers  of  music,  paintera, .  and 
enffravtirs,  should  enjoy  during  their  lives  the  exclusive  ri^ht  of 
selling,  causing  to  be  sold,,  or  distributing  their  works,  withm  the 
territory  of  the  Republic,  and  of  assigning  their  property  in  them, 
either  in  whole  or  in  part ;  and  that  their  heirs  or  assigns  should 
enjoy  the  same  right  tor  the  term  of  ten  years  after  their  death.**^ 
A  subseauent  law  gave  the  proprietor  of  a  posthumous  work  the 
same  riffnts  as  if  he  had  been  the  author  of  it.    And  by  an  im- 
perial dsoree  of  the  6th  February,  1810,  the  author's  copyright 
was  further  contmued  to  his  widow,  if  she  survived  him,  tbr  me, 

i2 
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and  to  their  children  for  twenty  years  after  the  death  of  the  sur- 
vivor. No  alteration  has  been  subsequently  made  in  the  law  upon 
this  subject  The  code  only  fixes  the  pumshment  for  the  infinnge- 
ment  of  a  copyright,  leaving  the  former  laws  in  all  odier  respects 
in  force. 

It  will  be  at  once  seen  that,  besides  being  more  consbtent,  the 
French  law  confers  much  greater  privilq;es  upon  authors  and 
artists  than  the  law  of  this  country.  These  privileges  have  not 
been  found  to  be  prejudicial  to  the  advancement  of  hterature  and 
art ;  on  the  contrary,  they  are  universally  acknowledged  in  France 
to  have  been  most  favourable  to  their  progress ;  and  the  public 
voice  has  for  some  time  actually  demanded  a  further  extension  of 
the  term  for  which  an  author^s  property  in  his  works  is  secured  to 
him  and  his  family.  The  circumstance  of  the  descendants  oil 
some  of  their  greatest  writers  having  become  reduced  to  soDdt 
charity,  while  the  works  of  their  ancestors  were  beinff  constantly 
re-published  and  represented  on  the  stage,  as  pubhc  property, 
excited  attention  to  the  state  of  the  law  relative  to  literary  pro- 
perty. Considerable  discussion  took  place  upon  the  subject ;  and 
nnally  a  commission  was  appointed  by  the  ^ing  to  frame  a  new 
law,  to  be  submitted  to  the  le^slature,  for  the  further  protection 
of  Uterature  and  the  fine  arts. 

This  commission  was  composed  of  the  Viscomte  de  la  Roche- 
foucault.  Chief  of  the  Department  of  the  Fine  Arts,  President, 
and  of  twenty-two  other  members,  consisting  of  Peers,  Deputies, 
Members  of  the  Council  of  State,  and  Members  of  the  Institute. 
There  were  afterwards  added  to  it  four  literary  men,  who  were 
chosen  by  the  dramatic  authors  to  represent  their  interests,  and 
two  booksellers,  delegated  by  the  other  members  of  their  trade, 
for  the  same  purpose.  The  Commission  met  for  the  first  time 
on  the  12th  December,  1825,  and  closed  its  sittings  in  the  mid- 
dle of  last  year.  The  subject  of  literary  property  was  very  fully 
discussed  by 'the  members.  They  set  out  by  admitting  the  prin- 
ciple of  the  perpetual  and  exclusive  right  of  authors,  3ieir  heirs, 
and  assigns,  to  tneir  works ;  but  when  they  came  to  look  for  the 
means  of  carrying  this  right  into  efiect,  they  were  obliged  to 
renounce  the  iaea.  They  then  named  eiffhty  years  as  the  period 
during  which  the  property  in  a  work  should  be  vested  m  an 
author  and  his  heirs.  This  period,  however,  on  ftirther  discus- 
sion, appeared  too  long;  and  it  was  accordingly  reduced  to  the 
term  of  the  author^s  life,  apd  fifty  years  to  commence  from  his 
(Jeath.  The  Commissioii  has  since  made  a  Report  to  that  effect, 
and  has  prepared  the  draft  of  a  law,  conformable  to  the  sug- 

Sstions  of  the  Report,  to  be  submitted  to  the  Legislature.    As 
e  subject  is  one  of  a  highly  interesting  nature,  and  as  the  neater 
part,  if  not  the  whole,  of  tne  alterations  proposed  by  the  French 
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Commission  might  be  adopted  with  advantage  in  this  country,  we 
think  we  cannot  do  better  than  hiy  before  our  readers  a  copy  of 
the  Report  and  proposed  law. 

"  Sim,  report. 

*'  Pursuant  to  the  orders  of  your  Majesty,  the  Commission,  to  whom 
has  been  confided  the  drawing  up  of  a  law  for  the  protection  of  literature 
and  the  fine  arts,  has  met  several  times.  The  first  feeling.  Sire,  of  the 
men  of  letters  and  artists  summoned  to  this  work,  has  been  that  of  grati- 
tude for  the  ffenerous  intentions  of  a  Monarch,  who  is  desirous  of  protect- 
ing the  proouctions  of  the  mind,  as  well  by  positive  laws  as  by  his  own 
personal  favour ;  they  have  felt  that  this  protection  is  the  most  lasting  and 
noble  benefit  that  could  be  conferred.  Filled  with  respect  for  this  act  of 
royal  justice  and  munificence,  all  the  members  of  the  Commission  have 
endeavoured  to  show  themselves  worthy  of  it  by  framing,  with  the  most 
scrupulous  care,  a  law,  which,  while  favourable  to  authors  and  to  artists, 
should  at  the  same  time  not  be  hostile  to  the  interests  of  Uie  public  and  of 
trade. 

''  Such,  Sire,  has  been  the  end  which  the  Commission  has  proposed  to 
itself,  in  framing  the  law  which  it  has  the  honour  to  submit  to  your  Ma- 
jesty. The  present  laws,  formed  by  various  successive  decrees,  secure  to 
the  author  tliie  property  of  his  works  during  his  life-time,  but  limit  the  right 
of  his  heirs  to  ten  or  twenty  years  after  his  death,  according  as  they  may 
be,  in  a  collateral  or  direct  line.  It  has  appeared  to  the  members  of  the 
Commission  that  this  term  is  too 'short,  ana  this  distinction  between  the 
different  kinds  of  heirs  but  little  conformable  to  justice.  Would  it  how- 
ever be  possible,  in  abolishing  entirely  this  distinction  between  the  lineal 
and  collateral  branches,  to  give  an  unlimited  right  of  succession  to  all  the 
hdrs  of  an  author ;  that  is  to  say,  to  render  property  in  a  literary  work 
entirely  similar  to  that  in  a  field,  or  in  an  estate  ?  Such  an  unlimited  pri- 
vilege exists  no  where ;  it  would  obstruct  the  difiTusion  of  knowledge  by 
too  long  a  monopoly ;  it  would  become  either  burthensome  to  the  public, 
or  of  no  value  to  the  family ;  and  it  would  frequently  disappoint  the  inten- 
tions of  the  author  himself,  who,  in  publishing  his  work,  might  have  wished 
that  ^itions  should  be  multiplied  with  facility  after  his  death.  It  has, 
therefore,  been  considered.  Sire,  that  the  present  period  of  exclusive  copy- 
ririit  ought  to  be  extended,  but  that  it  nevertheless  ought  to  be  confined 
within  definite  limits. 

''  The  term  of  fifty  jrears  has  aiipeared  sufficient,  both  to  ameliorate 
considerably  the  condition  of  the  heirs,  and  to  facilitate  any  adyantageous 
disposition  of  his  works  which  the  author  himself  might  be  desirous  of  making 
during  his  life.  This  period  also  renders  it  practicable  to  simplify  the 
existing  laws  relative  to  the  right  which  the  widow  ei\joys  during  her  li^, 
when  not  restricted  by  her  marriage  contract.  In  the  new  system  the  right 
of  the  widow  will  be  included  in  the  fifty  years  granted  to  the  heirs,  and 
the  unlimited  right  of  the  public  will  always  commence  after  this  fixed  and 
uniform  period.  One  case  alone  is  excepted,  that,  in  which  the  heirs  of  an 
author  have  not  printed  his  work  for  the  space  of  twenty  years. 

**  The  author  liimself  will  haye  the  power  of  alienating  the  right  of  his 
heirs  in  the  same  manner  that  he  can  alienate  any  other  property.  In  this 
case  the  property  of  the  grantee  wUl  last  for  fifty  years  after  the  death  of 
the  author.  The  same  priyilege  will  exist  for  the  publication  of  posthu- 
mous works,  and  for  collections  published  by  learned  societies. 

''  Such  is.  Sire,  the  first  title  of  the  proposed  law.    TheN  regulation 
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which  it  oontaiiM  are  the  most  faTourable  that  have  erer  eadsted  in  any 
country,  for  authors  and  their  families.  They  will  encourage  men  of  talent 
to  compose  great  and  serious  works  by  the  certainty  that  their  £unilies  will 
possess  in  them  for  a  long  time  an  honourable  patrimony. 

"  Dramatic  works  reauired  a  special  regulation.  Ther  have  in  fact  a 
double  existence,  that  of  representation  and  that  of  pubhcation.  In  the 
latter  point  of  view  they  belong  to  the  class  of  other  writings  ;  but,  as  re- 
gards representation,  it  at  first  seems  possible  to  giye  to  ^e  author  and  his 
heirs  more  than  a  temporary  right  Here,  in  fact,  the  pri^ileffeof  the  anthor 
and  his  &milY  would  not  cease  for  the  benefit  of  the  pumic,  but  would 
terminate  Only  for  the  benefit  of  the  theatres.  Would  it  then  not  be  just  to 
prolong  this  right,  and  to  attach  it,  as  it  were,  to  all  the  posterity  of  an 
author  ?  But  this  regulation  would  bring  with  it  all  the  consequences  of  a 
right  excepted  firom  the  general  law ;  and  it  would  then  be  necessary  to  make 
the  dramatic  property  of  an  author  unalienable,  and  to  entail  it  in  the  direct 
line.  This,  howerer,  would  restrict  the  author  in  the  exercise  of  his  own 
rights.  If,  on  the  other  hand,  this  hereditary  and  unlimited  privilese  were 
transferrable  by  alienation,  it  would  afford  no  secure  provision  for  the 
auUior's  family,  and  the  descendants  of  a  ^eat  poet  might  liye  in  indigence 
by  the  side  of  a  speculator  enriched  by  their  spoil.  The  Commission,  were- 
fore,  has  thought  it  better  not  to  deviate  firom  the  common  rule,  but  to 
render  the  law  uniform^  by  limiting^  to  fifty  years,  for  representation  as 
well  as  for  publication,  the  exclusive  right  of  the  heirs  of  a  dramatic 
author,  and  by  leaving  to  the  author  himself  the  power  of  disposing 
of  it. 

"  The  productions  of  the  fine  arts  are  the  subject  of  a  separate  title  In 
the  proposed  law.  The  painter  who  procures  his  design  to  be  engraved, 
and  the  sculptor  who  has  a  cast  taken  from  his  work,  alone  will  have  the 
right  of  multiplying  the  copies.  This  riffht  will  be  transmisnble  to  their 
heirs  in  the  same  manner  as  that  in  scientific  and  literary  works.  It  has  been 
considered  that  this  protection  might  be  granted  by  the  law  without  any 
inconvenience.  Inferior  productions  will  not  profit  by  it,  and  productions 
of  real  merit  are  worthy  of  it. 

*'  No  difficulty  presented  itself  with  respect  to  musical  works :  as  regards 
both  representation  and  publication,  they  fall  necessarily  under  the  rules 
already  fixed  for  literary  works. 

'*  As  the  succesaon  to  an  author's  work  may  often  be  an  object  of  con« 
stderable  importance,  it  was  necessary  to  determine  the  rights  of  the  state 
in  case  of  tne  failure  of  heirs.  The  solution  of  this  question  was  not 
difficult  in  a  taw,  the  sole  object  of  which  was  the  protection  of  literature- 
It  has,  therefore,  been  thought  that  the  state  ought  to  give  up  its  claioi  la 
favour  of  pubUc  competition,  without  pr^udice  however  to  the  rights  of  the 
creditors  of  the  author. 

'*  To  conclude.  Sire,  the  benefit  of  a  law  emanating  from  your  initiative 
power  would  not  be  complete,  if  the  application  of  it  were  to  be  postponed 
to  some  distant  period,  and  dl4  not  immediately  come  to  the  assistance  of 
those  whose  rights  are  not  yet  expired.  It  has,  therefore,  seemed  fit.  Sire, 
that  the  law,  at  whatever  time  it  should  be  presented,  should  apply  to  the 
then  existing  state  of  thmgs,  that  it  should  leave  to  the  public  aU  works 
which  should  then  have  reverted  to  it,  and  should  prolong  the  property  of 
those  authors,  families,  and  grantees,  only,  whose  right  should  be  still  in 
force  under  Uie  existing  laws.  This  regulation  wmch  was  necessary  to 
render  the  proposed  law  complete,  might  offer  some  leffal  difficulties  in 
i^  application.    The  commission  has  endeavoured  to  solve  them  in  th^ 
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double  interest  of  the  authors  and  their  grantees,  by  dividing  between 
them,  as  it  were,  the  benefit  of  the  law. 

"  As  the  proposed  law  creates  no  new  offence,  but  only  gives  a  new  ex- 
tension to  a  property  already  recognized  and  protected  by  the  existing  laws, 
no  penal  sanction  has  been  considered  necessary. 

"  Such,  Sire,  is  the  ^neral  view  of  a  law,  the  o^ect  of  which  is  to 
realize  an  intention  originating  with  your  M^esty.  The  members  of  the 
Commission,  who  haye  applied  themselyes  to  the  discussion  of  this  work 
with  as  much  minute  attention  as  ardour,  will  be  happy  if  the  result  of 
their  labours  shall  appear  worthy  to  promote  the  generous  views  of  your 
Migesty,  and  to  carry  into  effect  your  oenevolent  intentions  towards  litera- 
ture and  the  fine  arts." 

DRAFT  OF  THE  LAW  VOTED  BY  THE  COMMISSION. 

«  FIRST  TITLE. 

"  Of  the  Publieaiion  of  Wrii^nf^s  by  Means  of  Printing', 
Engraving,  or  Lithography, 

*'  Art  I.  The  exclusive  right  to  publish,  or  permit  the  publication  of  a 
work  by  means  of  printing,  engravmg,  or  lithography,  is  secured  to  the 
author  during  his  life. 

'*  II.  After  the  death  of  the  author,  the  exclusive  riffht  of  publishing,  or 

eermitting  the  publication  of  a  work,  shall  last  for  fitly  years  in  favour  of 
is  widow,  heirs,  legatees,  or  donees ; — ^the  whole  confonnable  to  tiie  rules 
of  the  civil  law. 

'^  III.  The  extension  granted  by  Art  IL  shall  not  take  place,  except 
subject  to  the  obligation  of  reprinting  withui  twenty  years  firom  the  death 
of  Uie  author.  ' 

"  IV.  The  proprietor,  by  inheritance,  or  any  other  means,  of  a  posthu- 
mous work  shall  enioy,  during  fifty  years,  the  exclusive  right  to  publish, 
or  permit  the  publication  of  it 

''  V.  The  author  may  sell  the  exclusive  right  of  publishing  his  works, 
either  for  the  whole  period  granted  to  him  and  his  heirs  by  the  above  arti- 
cles, or  for  a  shorter  period. 

'*  In  the  latter  case,  his  heirs  shall  eqjoy  the  copyright  during  the  period 
for  which  he  has  not  disposed  of  it 

**  VI.  The  exclusive  right  of  the  state  to  works  composed  by  its  order 
and  at  its  expense,  and  that  of  academies  and  learned  bodies  legally  esta- 
blished to  works  published  under  their  directions,  shall  last  for  nfty  years, 
to  date  from  the  first  edition. 

''  The  present  article  shall  be  without  pr^udice  to  the  rules  generally 
adopted  by  academies,  which  secure  individually  to  each  of  their  members 
the  separate  property  in  works  which  they  have  mmished  to  the  collection. 

<*  SECOND  TITLE. 
"  Of  the  Ri^  of  Authors  of  Dramatic  Works. 

''  VII.  It  shall  not  be  lawful  to  represent  on  any  theatre  the  dramatic 
works  of  living  authors  without  their  consent. 

"  VIII.  Contracts  between  authors  and  managers  of  theatres  shall  con- 
tinue to  be  free.  No  authority  shall  have  the  power  to  fix  the  allowance, 
or  to  raise  or  diminish  the  price  agreed  upon  between  them.  The  benefit 
reserved  to  the  author  shall  not  be  liable  to  be  seized  or  attached  by  the 
creditors  of  the  the  theatre. 
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IX.  After  tbe  deoeue  of  the  author  crerj  tiieatre  duly  authorized 
shall  have  libertj  to  repretent  his  worics  upon  paying  to  his  widowj  heim^ 
legatees^  or  donees  a  reoompence  equal  to  that  whkh  he  reodved  at  the 
time  of  his  deoeasop 

''  This  recompenoe  shall  last  for  fifty  years. 

"  X.  As  regards  the  printing  of  dramatic  woriu,  the  rights  of  the  author, 
his  widow^  hdrs,  legatees,  ana  donees,  shall  be  subject  to  tlie  general  rules 
laid  down  in  tiie  fiiit  title  of  the  present  law. 

M  THIRD  TITLE. 
•*Ofike  Produeiitms  of  ike  Fine  Arts. 

''  XI.  The  author  of  a  drawing  or  picture,  who  has  it  engraved,  or  of  a 
piece  of  sculpture,  who  has  it  cast,  shall  alone  have  the  right  to  multiply 
or  authorise  the  multii^ication  of  the  copies. 

«'  This  ri^ht  shall  last  during  the  whole  life  of  the  author. 

''  After  his  decease,  his  widow,  heirs,  legatees,  or  donees,  shall  ez^oy  this 
right  conformably  to  the  rules  established  m  the  first  title  of  this  law. 

«  FOURTH  TITLE. 

''  Of  Musical  Works. 

**  XII.  The  law  relatiye  to  musical  works  is  made  similar  in  all  points, 
as  regards  representation,  to  that  of  dramatic  works, — and,  as  regards 
puUiaition  by  any  kind  of  printing,  to  that  of  printed  works. 

'«  GENERAL  REOULATION& 

**  XIII.  In  cases  where  the  property,  which  is  the  subject  of  the  present 
law,  becomes  part  of  a  succession  where  there  is  a  failure  of  heuv,  the 
state  shall  have  no  ddm  to  it,  but  the  reprinting,  publication,  or  representa- 
tion shall  be  firee,  without  prejudice  to  the  right  of  the  creditors. 

. ««  TRANSITORY  REGULATIONS. 

XIV.  **  Those  heirs,  whose  exclusive  riffht  resulting  fi^m  the  former 
laws,  shall  not  have  expired  at  the  time  of  tne  promulgation  of  the  present 
law,  shall  enjoy  all  the  advantages  that  it  secures. 

''  XV.  In  cases  where  the  exclusive  right  of  the  heirs,  as  established  by 
the  preceding  laws,  has  been  disposed  of  for  the  whole  term,  either  by  the 
author,  or  by  the  said  heirs,  the  grantee  shall  have  power  to  take  ad- 
vantage of  the  extension  of  the  exclusive  right  resulting  from  the  present 
law,  subject  to  the  condition  of  paying  to  the  heirs  an  additional  price, 
which  shall  be  settied  amicably,  if  possible,  if  not,  according  to  a  valuation 
to  be  made  by  persons  appointed  judicially  for  that  purpose. 

''  The  grantee,  who  shall  wish  to  take  advantage  of  this  power,  shall  be 
bound,  in  case  he  cannot  settie  this  additional  price  amicably  with  the  heirs 
of  the  author,  to  make  a  declaration  of  his  intention  to  the  proper  jtri- 
bunal  within  the  first  six  months  of  the  last  year  of  the  term  of  his  «xclunve 
right 

**  The  ^antee,  whose  exclusive  right  shall  expire  in  the  year  of  the 
promulgation  of  the  present  iaw,  shaS  have  six  months  from  the  promul- 
gation for  making  his  declauration." 
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abt.  x^introduction  of  trial  by  jury  among 

the  natives  op  ceylon. 


Ths  expediency  of  admittiiig  ihe  nativeB  of  Lidia  to  the  benefits 
oftiialbyjuiy  bM  been  for  some  time  a  subject  of  much  discussbn 
as  wdl  in  that  country  as  in  England.  The  otgections  which  ha^e 
bemiur|ged  against  tte  measure  are:  that  the  natives  of  Lndia»  from 
their  division  into  casts,  from  their  want  of  intellect,  education, 
and  veracity,  are  incapable  of  exercising  any  judicial  authoii^ 
either  with  credit  to  themselves,  or  with  advantage  to^their  poun* 
tiymen.  .  These  olgections,  however,  havft  been  completely  dis- 
TOoved  by  an  experiment  which  has  been  made  in  tne  island  of 
Ceylon,  under  the  auspices  of  Sir  Alexander  Johnston,  while 
Chief  Justice  and  first  member  of  his  Mfyesty'^s  Council  in  that 
island. 

The  population  of  Ceylon  consists  of  the  four  following;  dssses : 

First  Of  about  half  a  million  of  people  who  derive  their  descent 
from  the  Hindoo  inhabitants  of  the  opposite  peninsula  of  India, 
who  prdfess  the  same  modification  of  the  Hindoo  religion,  speak 
the  same  language,  and  have  the  same  customs,  laws,  and  divi-> 
mons  of  casts  as  those  inhabitants. 

Secondly.  Of  about  half  a  million  who  daim  their  descent  frcnn 
the  people  of  Ava  and  Siam,  who  have  the  same  relij^ons  and 
numu  codes,  and  the  same  customs,  and  who  profess  the  same 
modification  of  the  Buddhoo  religion  as  the  inhaoitants  of  those 
two  countries. 

Thirdly.  Of  between  60,000  and  60,000  Mahomedan  inhabi- 
tants, who  are  partly  of  Arab  and  partly  of  Mogul  descent,  who* 
have  the  same  custom^  and  laws,  and  wno  profess  the  same  modi- 
fication of  the  Mahomedan  religion  as  prevails  amongst  the 
d^erent  classes  of  Mahomedans,  who  inhabit  the  peninsula  of 
India;  and. 

Fourthly.  Of  a  very  considerable  number  of  the  description  of 
people  who,  in  the  rest  of  India  are  called  half-casts,  descended 

ly  from  Portuguese,  partly  from  Dutch,  and  partly  from 

jush  Europeans;  some  of  them  professing  the  Catholic  and 
some  the  reformed  religion,  but  all  of  them  resemblins  in  character 
and  disposition  the  half-casts  who  are  found  in  oUier  parts  of 
India. 

As  the  populatien  of  Ceylon  was  composed  of  so  ipreat.a 
number  of  eacn  of  the  four  leading  divisions  of  people  of  which  the 
whole  pcnpulation  of  India  was  composed,  Sir  Alexander  Johnston 
conceiveadiat,  should  the  experi  i  ent  of  extending  the  rights  and 
privileges  of  Englishmen,  in  as  far  as  they  relate  to  the  adminis- 
tration of  justice,  to  all  the  half  casts  and  all  the  other  descrip- 
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tions  of  natives  on  the  island  of  Ceylon,  be  attended  with  success, 
it  might  diereafter  be  acted  upon  with  great  moral  and  political 
advanta^  in  legislating  for  the  half  casts  and  for  all  the  different 
descriptions  of  natives  on  the  continent  of  India. 

From  the  year  1802,  the  period  at  which  the  first  roval  charter 
of  justice  for  the  island  of  Ceylon  was  published  on  tnat  island, 
to  the  year  1811,  justice  had  been  administered  in  the  Supreme 
Court  of  Ceylon,  both  in  civil  and  criminal  cases  by  two  European 
judges,  accordii^  to  what  is  called  in  Holland  the  Dutch  R<nnan 
law,  without  any  jury. 

In  1810  it  was  determined  by  his  Majesty'^s  Ministers  in  Ens- 
land,  on  the  representation  of  sir  Alexander  Johnston,  that  the 
two  European  judges  of  the  Supreme  Court  on  that  island  should, 
for  the  future,  in  criminal  cases  be  judges  only  of  the  law,  and  that 
juries  composed  of  the  natives  of  the  island  should  be  judges  of 
the  fact  in  all  cases  in  which  any  native  prisoners  were  concerned. 
In  November  1811,  accordingly,  a  new  roval  charter  of  justice, 
under  the  Great  Seal  of  En^nd,  was  published  in  Ceylon,  by 
which,  amongst  other  things,  it  was  in  substance  enacted,  that 
every  native  of  the  island,  of  whatever  cast  or  religious  persuasion 
he  might  be,  when  tried  for  a  criminal  offence  before  the  Supreme 
Court,  should  have  the  right  of  being  tried  by  a  junr  of  his  own 
cast,  and  that  the  right  of  sitting  upon  juries  in  all  such  cases 
should  extend,  subject  to  certain  qualifications,  to  everv  half^^ast 
and  to  every  other  description  of  native  upon  the  islanc^  to  what- 
ever cast  or  religious  persuasion  hie  might  oelong. 

The  experiment  of  extending  the  rights  and  privileses  of  Eng- 
lishmen, as  just  described,  to  the  natives  of  Ceylon  having  been 
found  after  16  years  experience  to  be  productive  of  the  greatest 
security  to  the  government  and  of  the  greatest  benefit  to  me  peo- 
ple of  the  country,  it  naturally  became  a  subiect  of  serious  con- 
sideration both  in  India  and  in  England,  whetner  the  same  rights 
and  the  same  privileges  might  not  also  be  exercised  with  the  same 
good  effect  by  all  toe  natives  of  the  East  India  Company^s  do- 
minions in  India ;  and  Sir  Alexander  Johnston,  at  the  request  of 
the  President  of  the  Board  of  Control,  wrote,  in  the  year  1825, 
the  foQowing  letter,  explaining  the  reasons  which  originally  in- 
duced him  to  propose  the  introduction  of  trial  by  jury  amongst 
the  natives  of  Ceylon,  the  mode  in  which  his  plan  was  carried  into 
effect,  and  the  consequences  with  which  its  adoption  had  been 
attended  (a).     As  this  letter  contains  an  authentic  account  of  the 

(a)  It  was  in  consequence  of  this  presidencies  in  India  to  natives  of  all 

communication^  we  believe^  that  Mr.  descriptions.    By  this  statute,  7  Geo. 

Wynn  introduced   into  Parliament  4,  c.  37.    It  was  enacted^  that  aU 

last  session   an    act  extending  the  good  and  tyfficieni  pertons  resident 

right  of  sitting  on  juries  in  the  three  within  the  limits  of  the  several  towns 
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oonunencemeiit,  pro^Bs,  and  result  of  this  important  measne, 
by  the  enliffhteneid  judge  who  introduced  it,  we  cannot  do  bett^ 
than  give  tne  letter  to  our  readers  in  the  words  of  the  writer. 

<<  Dear  Sik,  26ih  May,  1825. 

^<  I  have  the  pleasure*,  at  ^our  reauest,  to  give  you  an  ac- 
count of  the  plan  I  adopted  while  Chief  Justice  and  first  member 
of  his  Majesty'^s  Council  on  Ceylon,  for  introducing  trial  by  jury 
into  that  island,  and  for  extending  the  right  of  sitting  upon  juries 
to  every  half-cast  native,  as  well  as  to  every  other  native  of  the 
country,  to  whatever  cast,  or  religious  persuasion  he  might  belong. 
I  shall  explain  to  you  the  reasons  which  induced  me  to  propose  this 
plan,  the  mode  in  which  it  was  carried  into  eiFect,  ana  the  conse- 
quences with  which  its  adoption  has  been  attended.  The  com- 
? hunts  against  the  former  system  for  administering  justice  on 
leylon  were,  that  it  was  mlatory,  expensive,  and  unpopular. 
The  defects  of  that  system  arose  fit>m  the  little  value  wnich  the 
natives  of  the  country  attached  to  a  character  for  veracity ;  from 
the  total  want  of  interest  which  they  manifested  for  a  system,  in 
the  administration  of  which  they  themselves  had  no  share ;  from 
the  difficulty  which  European  judges,  who  were  not  only  judges 
of  law  but  also  judges  of  fact,  experienced  in  ascertaining  the  de- 
ffree  of  credit  whicn  they  ought  to  give  to  native  testimony  ;  and, 
nnally,  from  the  delays  in  the  proceedings  of  the  Court,  which 
were  productive  of  great  inconvenience  to  the  witnesses  who  at- 
tended the  sessions,  and  great  expense  to  the  government  which 
defrayed  their  costs. 

*^  The  obvious  way  of  remedying  these  evils  in  the  system  of 
administering  justice  was ;  First,  to  pve  the  natives  a  direct  in- 
terest in  that  system,  by  imparting  to  them  a  considerable  share 
in  its  administration.  Secondly,  to  give  diem  a  proper  value  for 
a  character  for  veracity,  by  making  such  a  character  the  condition 
upon  which  they  were  to  look  for  respect  from  their  countrymen, 
and  that  from  which  they  were  to  hope  for  promotion  in  the  service 
of  their  government  Thirdly,  to  make  the  natives  themselves, 
who  from  their  knowledge  of  their  coimtrymen  .can  decide  at  once 
upon  the  degree  of  credit  which  ought  to  be  given  to  native  testi- 
mony, judges  of  fact,  and  thereby  shorten  the  duration  of  trials, 

of  Calcutta,  Madras^  and  Bombay,  such  jurors,  and  such  other  regular 
and  not  being  subjects  of  any  foreign  tions  relating  thereto  as  they  might 
state  should  be  capable  of  serving  a9  deem  expedient.  This  act,  how- 
jurors  ;  and  power  was  given  to  the  ever,  extends  only  to  the  limits  of 
three  Supreme  Courts  to  make  such  the  presidencies,  and  does  not  afiect 
rules  with  respect  to  the  qualifica-  the  administration  of  justice  in  theb 
tions,  appointment,  form  of  sum-  interior  of  the  country, 
mooing,  challenging,  and  service  of 
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relieve  intnesses  from  a  protracted  attendance  on  the  courts,  and 
materially  dimmiBh  the  expense  of  the  goyemment.  The  intro- 
duction m  trial  by  jury  into  Ceylon,  and  the  extension  of  the 
right  of  sitting  upon  juries  to  eyery  natiye  of  the  island,  under 
certain  modifications,  seemed  to  me  the  most  advisable  method  of 
attaining  these  objects. 

<<  Having  consulted  the  chief  priests  of  the  Budhoo  religion,  in 
as  far  as  the  Cingalese  in  the  southern  part  of  the  island,  and  the 
Brahmins  of  R^issuram  Madura,  and  Jafua,  in  as  far  as  the 
Hindoos  of  the  northern  part  of  the  island  were  concerned,  I  sub- 
mitted my  plan  for  the  introduction  of  Trial  by  Jury  into  Ceylon 
to  the  Grovemor  and  Councfl  of  that  island.  Sir  T.  Maitland, 
the  then  Grovemor  of  the  island,  and  the  other  members  of  the 
Council  thinking  the  adoption  of  my  plan  an  object  of  great  im- 
portance to  the  proraerity  of  the  idand,  and  fearinff  least  objec- 
tions might  be  urged  a^^st  it  in  England,  from  we  novelty  of 
the  measure,  no  such  rights  as  those  wnich  I  proposed  to  grant  to 
the  natives  of  Ceylon  ever  having  been  granted  to  any  native  of 
India,  sent  me  officially,  as  first  member  of  the  Council,  to  Ihif- 
land,  with  full  authdnt^  to  urge  in  the  strongest  manner  £e 
adoption  of  the  measure,  under  such  modifications  as  his  Majesty^s 
Ministers  might,  on  my  representations,  deem  expedient. 

*^  After  the  question  had  been  maturely  considered  in  England, 
a  charter  passed  the  Great  Seal,  extending  the  right  of  sitting 
upon  juries  in  criminal  cases  to  every  native  of  Ceylon,  in  the 
manner  in  which  I  had  proposed;  and  on  my  return  to  Ceykm 
with  this  charter,  in  November,  1811,  its  provisions  were  im- 
mediatdy  carried  into  effect  by  me. 

**  In  order  to  enable  you  to  form  some  idea  of  the  manner  in 
which  the  jury  trial  is  introduced  amongst  the  natives  and  half- 
casts  of  Ceylon,  I  shall  explain  to  you ;  First,  What  qualifies  a 
native  of  Ceylon  to  be  a  juryman.  Secondly,  How  thejunrmen 
are  summoned  at  each  Session.  Thirdly,  How  they  are  cnosen 
at  each  trial ;  and  Fourthly,  How  they  receive  the  evidence,  and 
deliver  their  verdict.  Every  native  of  Ceylon,  provided  be  be 
a  fireeman,  has  attained  the  a^  of  21,  and  is  a  permanent  resident 
in  the  island,  is  qualified  to  sit  on  juries.  .  The  Fiscal,  or  Sheriff, 
of  the  province,  as  soon  as  a  criminal  session  is  fixed  for  his  pro- 
vince, summonses  a  considerable  number  of  jurymen  of  each  cast, 
taking  particular  care  that  no  juryman  is  summoned  out .  of  his 
turn,  or  so  as  to  interfere  with  any  affricultund  or  manufactitt^ig 
pursuits  in  which  he  may  be  occupied,  or  with  any  religious  cerc^, 
mony  at  which  his  cast  may  require  his  attendance.  On  the  first 
day  of  the  session  tfie  names  of  all  the  jurymen  who  are  sum- 
moned are  called  over,  and  the  jurymen,  as  well  as  all  the  magis- 
trates, and  police  oiScers,  attend  m  court,  and  hear  th^  charge 
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ddiyered  by  the  pudge.  The  prisonera  are  then  anaigned ;  eveiy 
prisoner  has  a  nght  to  be  tried  by  thirteen  jurymen  of  his  own 
cast,  unless  some  reason  why  the  prisoner  should  not  be  tried  by 
jurymen  of  his  own  cast  can  be  urged  to  the  satisfaction  cS  ^e 
court,  by  the  Advocate  Fiscal,  who  on  Ceylon  holds  an  oflSce 
▼ery  nearly  similar  to  that  held  in  Scotland  by  the  Lord  Advo- 
cate; or  unless  the  prisoner  himself,  firom  believing  people  of  Us 
own  cast  to  be  prejudiced  against  him,  should  apply  to  be  tried, 
either  by  thirteen  jurymen  of  another  cast,  or  by  a  jury  composed 
of  half-casts,  or  Europeans.  As  soon  as  it  is  decided  or  what 
cast  the  jury  is  to  be  composed,  the  register  of  the  court  puts 
into  an  urn,  which  stands  m  a  conspicuous  part  of  the  court,  a 
very  considerable  number  of  the  names  of  jurymen  of  that  cast, 
out  of  which  the  jury  is  to  be  formed;  he  continues  to  draw  the 
names  out  of  the  urn,  the  prisoner  having  a  ri^ht  to  object  to  five 
peremptorily,  and  to  any  number  for  cause,  untd  he  has  drawn  the 
names  of  thirteen  jurymen  who  have  not  been  objected  to :  these 
thirteen  jurymen  are  dien  sworn,  according  to  tne  form  of  thdr 
respective  religions,  to  decide  upon  the  case  according  to  the 
evidence,  and  without  partiality.  The  Advocate  Fiscal  then 
opens  the  case  for  the  prosecution  (through  an  interpreter,  if 
necessary),  to  the  judse,  and  proceeds  to  call  all  the  witnesses 
for  the  prosecution,  whose  evidence  is  taken  down  (through  an 
inteipreter,  if  necessary),  in  the  hearing  of  the  jury,  by  the  judge ; 
the  jury  having  a  rigot  to  examine,  and  the  prisoner  to  cross- 
examine,  any  of  the  above  witnesses.  When  the  case  for  the 
prosecution  is  closed,  the  prisoner  states  what  he  has  to  urge  in 
nis  defence,  and  calls  his  witnesses,  the  jury  havinff  a  riffht  to 
examine,  and  the  prosecutor  to  cross-examine,  them,  ineirevidence 
being  taken  down  oy  the  judge ;  the  prosecutor  is  seldom  or  ever, 
except  in  very  particular  cases,  allowed  to  reply,  or  call  any  wit- 
nesses in  reply.  The  case  for  the  prosecution  and  for  die  prisoner 
being  dosed,  the  judge  (through  an  interpreter,  when  necessary^ 
recapitulates  the  evidence  to  the  jury  from  his  notes,  adding  sucn 
observations  firom  himself  as  may  occur  to  him  on  the  occasion ; 
the  jury,  after  deliberating  upon  the  case,  dther  in  the  jury  box, 
or,  if  tn^  wish  to  retire,  in  a  room  close  to  the  court,  deliver 
their  venuct  through  their  foreman  in  open  court,  *that  verdict 
being  the  opnion  of  the  majority  of  them ;  the  most  scrupulous 
care  Deing  taken  that  the  jury  never  separate  nor  communicate 
with  any  person  whatever,  from  the  moment  they  are  sworn  till 
their  verdict,  having  been  delivered  as  aforesaid,  has  been  publicly 
recorded  by  the  register.  The  number  of  native  jurjrmen  of  every 
cast  on  Ceylon  is  so  great,  and  a  knowledse  before-Iiand  what  per-* 
sons  are  to  compose  a  jury  in  any  particular  case  is  so  uncertain, 
that  it  is  Almost  impossible  for  any  person,  whatever  may  be  hi» 
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influence  in  the  oountiyy  either  to  bias,  or  to  corrupt  a  jury.  The 
number  of  jurymen  that  are  returned  by  the  Fiscal  or  Sneriff  to 
serve  at  each  session ;  the  impartial  manner  in  which  the  names  of 
the  jurymen  are  drawn ;  the  right  which  the  prisoner  and  prose- 
cutor may  exercise  of  objectinff  to  each  juryman  as  -his  name  is 
drawn;  the  strictness  which  is  (^served  by  the  Court  in  preventing 
all  communication  between  the  jurymen,  when  they  are  once 
sworn,  and  every  other  person  till  they  have  delivered  their  ver- 
dict, give  gr^t  weight  to  their  decision. 

**  The  native  jur3rmen  being  now  judges  of  fact,  and  the  Euro- 
pean judges  only  judges  of  law,  one  Euro^an  judge  only  is  now 
necessary,  where  formerly,  when  they  were  judges  both  of  law  and 
fact,  two,  or  sometimes  diree  were  necessary.  The  native  jury- 
men, from  knowing  the  different  degrees  o£  weight  which  may 
safely  be  given  to  the  testimony  of  their  countrymen,  decide  upon 
questions  of  fact  with  so  much  more  promptitude  than  Europeans 
could  do  that,  since  the  introduction  of  Trial  by  Jury,  no  trial 
lasts  above  a  day,  and  no  session  above  a  week  or  ten  aays  at  fur- 
thest ;  whereas,  before  the  introduction  of  Trial  by  Jury,  a  sin- 
gle trial  used  sometimes  to  last  six  weeks  or  two  months,  and  a 
single  session  not  un&equently  for  three  months.  All  the  natives 
who  attend  the  courts  as  jurymen  obtain  so  much  information 
during  their  attendance,  relative  to  the  modes  of  proceeding  and 
the  rmes  of  evidence,  that,  since  the  establishment  of  Jury  Trial, 
Government  have  been  enabled  to  find,  amongst  the  half-casts 
and  native  jurymen,  some  of  the  most  efficient  and  respectable 
native  ma^strates  in  the  country,  who,  under  the  control  of  the 
Supreme  Court,  at  little  or  no  expense  to  Grovemment,  administer 
justice  in  inferior  offences  to  the  native  inhabitants.  The  intro- 
duction of  the  trial  by  native  juries,  at  the  same  time  that  it  has 
increased  the  efficiency  and  mspatch  of  the  courts,  and  has  re- 
lieved both  prisoners  and  witnesses  firom  the  hardships  which  they 
incurred  from  the  protracted  delay  of  the  criminal  sessions,  has, 
independent  of  the  saving  it  enabled  the  Ceylon  Government  to 
make  immediataly  on  its  mtroduction,  since  affoj^ed  that  Gt)vem- 
ment  an  opportunity  of  carrying  into  effect,  in  the  judicial  depart- 
ment of  tne  island,  a  plan  for  a  permanent  savmg  of  10,000/. 
a  year. 

<<  No  man,  whose  character  for  honesty  or  veracity  is  impeached, 
can  be  enroUed  on  the  list  of  jurymen ;  the  circumstance  of  a 
nian^s  name  being  upon  the  jury  roU  is  a  proof  of  his  being  a  man 
of  unexceptionable  character,  and  is  that  to  which  he  appeals  in 
case  his  character  be  attacked  in  a  court  of  justice,  or  in  ca^e  he 
solicits  his  government  for  promotion  in  their  service.  As  the  rolls 
of  jurymen  are  revised  by  the  Supreme  Court  at  every  session, 
they  operate  as  a  most  powerful  engine  in  making  the  people  of 
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the  country  more  attentive  than  they  used  to  be  in  their  adherence 
to  truth.  The  right  of  sitting  upon  juries  has  given  the  natives 
of  Ceylon  a  value  for  character,  which  they  never  felt  before;, 
and  has  raised,  in  a  very  remarkable  manner,  the  standard  of  their 
moral  feelings.  All  the  natives  of  Ceylon  who  are  enrolled  as  ju- 
rymen, conceive  themselves  to  be  as  much  a  part,  as  the  Euro- 
pean Judges  themselves  are,  of  the  government  of  their  country ; 
and  tnerefore  feel,  since  they  have  possessed  the  right  of  mtting 
upon  juries,  an  interest  whicn  diey  never  felt  before  in  upholding 
tne  British  government  of  Ceylon.  The  beneficial  consequence 
of  this  feeliiur  is  strongly  exemjilified  in  the  difference  between  the 
conduct  which  the  native  inhabitants  of  the  Britbh  settlements  on 
Ceylon  observed  in  the  Kandian  war  in  1803,  and  that  which  they 
observed  in  the  Kandian  war  of  1816.  In  the  war  between  the 
British  and  Kandian  government  in  1803,  which  was  before  the  in- 
troduction of  Trial  by  Jury,  the  native  inhabitants  of  the  British 
settlements  were,  for  the  most  part,  in  a  state  of  rebellion :  in  the 
war  between  the  same  governments  in  1816,  which  was  five  ypars 
after  the  introduction  m  Trial  by  Jury,  the  inhabitants  of  the  Bri« 
tish  settlements,  so  far  from  showing  the  smallest  symptom  of  dis- 
satisfaction, took,  during  the  very  neat  of  the  war,  tne  opportu- 
nity of  my  return  to  England  to  express  their  gratitude,  tnrough 
me,  to  the  British  government  for  the  valuable  right  of  sitting 
upon  juries,  which  had  been  conferred  upon  them  by  his  present 
Majesty. 

^^  The  charge  delivered  by.  my  successor,  the  present  Chief  Jus- 
tice of  the  island,  in  1820,  contains  the  strongest  additional  testi- 
mony which  could  be  afforded  of  the  beneficial  effects  which  were 
experienced  by  the  British  government  from  the  introduction  of 
Trial  by  Jury  amongst  the  natives  of  the  island.  (6) 

(5)  That  charge,  which  is  ^ven  in  sinffle  instance  of  even  a  charge  of 

the  tenth  ▼olume  of  the  Asiatic  Jour-  turoulence,  sedition,  or  treason,  or 

nal,  contains  the  following  passage :  of  any  offence  bearing  the  slightest 

"  But  there  is  one  feature  of  the  tinge  of  a  political  character, 

history  of  offences  for  the  last  two  "  It  is  too  well  recorded,  and  is 

years  so  remarkable,  that  it  cannot,  within  the  personal  knowledge  of 

without  injustice  to  the  people,  be  some  of  yourselves,  that,  during  the 

overlooked.  Kandian  war  of  1803,  the  revolt  of 

'*  It  has  been  my  duty  to  examine  some  of  our  maritime  districts  added, 
the  criminal  calendars  of  that  period,  in  no  slight  degree,  to  the  difficulties 
with  the  view  to  inform  myself  of  the  of  that  melancnoly  period, 
state  of  offences  generally,  and  I  "  To  what  are  we  to  attribute  so 
have  been  both  surprised = and  grati-  remarkable  a  change?  Certainly  not 
fied  to  obsenre  that,  during  this  in-  to  the  superior  character  of  the  go- 
terval,  an  interral  marked  by  vio-  vemment,  in  mildness  and  benevo- 
lence and  convulsion  in  the  interior,  lence:  Mr.  NoKh's  administration 
there  does  not  appear  to  have  oo«  was  assuredly  not  exceeded  by  that 
curred  in  our  maritime  proviaoes,  a  of  any  of  his  successors.    But,  Genv 
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^<  As  e¥«ry  nAtite  juxyinm,  whatever  hie  cast  or  xdigion  ttAj 
be,  or  in  wliateTerMrt  of  the  coimtry  he  may  lende,  appears  be- 
fore the  Supreme  Court  <mce  at  least  every  two  years ;  and  as  the 
judge  who  preflides  delivers  a  charge,  at  toe  opemng*of  each  ses- 
Am,  to  all  the  jurymen  who  are  in  attendance  on  the  court,  a 
useAd  opportunity  is  afforded  to  the  natives  of  the  country,  by  the 
introduetion  of  Trial  b]r  Jury,  not  only  of 'partidpatittg  tnem^ 
selves,  in  the  administration  of  justice,  but  also  of  hearing  any  ob- 
servations which  the  judges,  in  delivering  thdr  charge,  may  think 
proper  to  make  to  them,  with  respect  to  any  subject  which  is  con- 
nected, either  with  the  administration  of  justice,  or  with  the  state 
of  society  or  morals  in  any  part  of  the  countnr.  The  difference 
between  the  conduct  which  was  observed  Inr  all  the  proprietors  of 
slaves  in  Ceylon  in  1806,  which  was  before  the  introduction  of  Tr&d 
by  Jury,  and  that  which  was  observed  by  them  in  1816,  which  was 
five  years  after  the  introduction  of  Trial  by  Jury,  isa  strong  proof 
of  the  chanoe  which  may  be  brought  about  m  public  opinion,  by  the 
judges  avaifinff  themselves  of  the  opportunity  which  tneir  chaigjng 
the  jury  on  tne  first  day  of  session  afforos  them  of  circulating 
amongst  the  natives  of  the  country  such  opinions  as  may  promote 
the  welfiue  of  any  particular  class  of  society.  As  the  ri^t  of  every 
proprietor  of  slaves  to  continue  to  hold  slaves  on  Ceylon  was 
guaranteed  to  him  by  the  capitulation,  under  wUch  the  Dutch 
posBCsaons  had  been  surrendered  to  the  British  arms,  in  1795, 
the  British  government  of  Ceylon  conceived  that,  however  de- 
sirable the  measure  might  be,  they  had  not  a  ri^ht  to  abolish 
slavery  on  Ceylon,  by  any  legislative  act :  a  proposition  was,  how- 
ever, made  on  the  part  ot  government  by  me,  to  the  proprietors  of 
slaves  in  1806,  before  Trial  by  Jury  was  introduced,  urffing  them 
to  adopt  someplan  of  their  own  accord,  for  tiie graidual  abolition 
of  slavery.     This  proposition,'  they  at  that  time  unanimously  re- 

1'ected.  The  right  of^rittiiu;  upon  juries  was  granted  to  th^  in- 
labitants  of  Ceylon  in  1811.  From  that  period  I  availed  myself 
of  the  opportumties  which  were  afforded  to  me,  when  I  delivered 
my  charge  at  the  commencement  of  each  session  to  the  jurymen, 
most  of  whom  were  considerable  proprietors  of  slaves,  of  informing 


Uemen,  let  us  iMcribe  it  to  the  true  oldest  and  dearest  institutions^  I  do 

causes ;  to  the  long  and  steady  etpe-  confidently  ascribe  this  pleasing  alte- 

rience  of  the  blessings  of  a  govern-  ration ;  and  it  maybe  boldly  asserted^ 

ment  administered  on  British  prind-  that>  while  it  continues  to  be  admi- 

ples ;  and,  above  all,  to  the  introduc-  nistered  With  firmness  and  integrity, 

don  of  the  Trial  by  Jury.  the  British  ffovemment  will  hold  an 

*'  To  this  happy  system,  now  (I  interest  in  the  hearts  of  its  Sfaigdese 

may  Tenture  to  say)  deeply  cherished  subjects,  which  the  Portuguese  and 

ifi  me  afileotions  or  the  people,  and  Dutc^  possessors  of  this  islaod  were 

revtrsd  as  much  as  any  of  their  own  never  able  to  eitabliflt 
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them  of  whit  was  doi^  in  Eng^d  upon  the  suUect  of  die  aboE- 
tion  of  sUveiy,  and  of  pointii^  out  to  them  the  difficulties  .whidi 
they  therasdves  must  frequentfy  experience  in  executing  irith  im- 
paraality  their  duties  as  jurjrmen,  in  all  cases  in  which  slaves 
were  concerned ;  a  cluuiffe  of  opinion  upon  the  subject  of  dayerr 
was  gradually  perceptible  amongst  thiem ;  and  in  the  year  181^ 
Uie  proprietors  of  elaves  of  all  casts  aitd  idigious  persuasions  ob 
Ceylon,  sent  me  ^eir  unanimous  resolutions  to  he  publidjr  le- 
Goraed  in  court,  declaring  free  all  children  bom  of  thdr  sUTts 
after  the  ISih  of  August,  1816,  which  in  the  course  of  a  very  few 
years  must  put  an  end  to  the  state  of  slarery  which  had  subaistod 
on  Ceylon  for  more  than  three  centuries. 

Note.— The  following  interesting  fact  connected  with  the  above 
subject  will^  we  have  no  doubt,  be  acceptable  to  our  readers : 

A  Brahmin  of  one  of  the  northern  provinces  of  Ceylon  was  tried 
some  years  ago  by  a  jury  of  Brahmins  of  the  same  province,  on  a 
diarge  of  having  murdered  one  of  his  own  relations,  with  a  view, 
after  his  death,  of  getting  possession  of  his  property.  All  the  wit- 
nesses who  were  examined  at  the  trial  gave  such  decisive  evidence 
of  the  prisoner's  guilt  that  the  jury  were  about  to  find  the  pri- 
soner guil^,  when  a  young  Brahmin,  who  was  one  of  the  jurymen, 
stated  to  the  court,  that  he  entertained  conriderable  doubts  of  the 
prisoner's  guilt,  and  therefore  n^uested  that  all  the  witnesses 
might  be  called  back  again  ihto  court,  and  that  he  might  be  po^ 
mitted  to  examine  them.  Although  almost  every  one  ai  the  jury- 
men, with  the  exception  of  the  youn^  Brahmin  himself,  were  fully 
oonvinced,  from  die  nature  of  the  evidence  which  had  been  given, 
of  the  guilt  of  the  prisoner,  the  court  acquiesced  in  the  applica- 
tion ;  and  on  the  witnesses  being  brought  bacl^  again  into  court, 
the  young  Brahmin  cross-examined  them  with  such  talents  and 
skill,  that  he  in  a  very  short  time  satisfied  his  brother  jiujmen  and 
the  people  who  were  present,  that  all  the  witnesses  who  had  given 
such  dedded  evidence  against  the  prisoner  were  engaged  in  a  conspi- 
racy against  his  life,  and  that  all  tne  evidence  whidi  they  had  previ- 
ously given  with  such  apparent  condstency  was  utterljr  unfounded. 
The  prisoner  was  accoromgly  acquitted  by  the  jury,  without  a  dis- 
sentient voice,  and  the  young  Brahmin  was  publicly  applauded  for 
the  great  acuteness  ana  perseverance  with  which  he  had  elidted 
the  truth,  and  confounded  the  artifices  of  those  who  had  con- 
spired a^^ainst  the  life  of  the  prisoner.  Sir  Alexander  Johnston, 
who  presided  in  the  cour^  on  the  occadon,  was  so  much  struck 
with  the  tdents  which  the  youne  Brahmin  had  ^splayed  thrdugh- 
out  the  trid,  that  he  sent  for  nim  after  the  trial  was  over,  and 
asked  from  him  the  nature  of  the  education  which  hie  had  recdved, 
and  the  course  of  studies  whidi  he  had  pursued.    The  young 
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Brahmin  in  Teply  informed  Sir  Alexander,  that  he  attributed  any 
skill  which  he  might  have  shown  in  examining  the  witnesses  at  the 
trial,  not  no  much  to  the  nature  of  the  education,  which  had 
been  the  same  with  that  of  most  of  the  other  Brahmins,  as  to 
the  study  of  a  work  which  he  had  procured  while  he  was  travelling 
through  the  peninsula  of  India,  and  which  he  frequently  perused 
and  studied,  because  it  had  strengthened  his  understanding  more 
than  any  other  work  which  he  had  ever  read.  Upon  examining 
this  worx,  it  was  discovered  to  be  a  short  summary  of  the  Dialec- 
tics of  Aristotle,  which  had  been  translated  firom  Arabic  into  San- 
scrit, and  been  copied  upon  a  few  palm  leaves  in  the  Devenagerie 
character. 
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Much  ridicule  and  obloquy  have  been  cast  upon  the  constituent 
and  le^siative  assemblies  m  France,  on  account  of  the  multitude 
of  laws  which  they  promulgated  during  the  revolution.  The  ^ror 
of  l^islation  was  indeed  upon  them  ;  but  great  allowances  are  to 
be  made  for  the  intoxicating  influence  of  the  moment,  and  the  ex- 
uberant energy  of  newly-acauired  powers.  It  must  be  recollected 
abo  that  the  French  cleared  the  ground  before  them  ;  that  they 
swept  away  the  incongruous  mass  of  legal  rubbish,  the  barbarous 
and  conflicting  usages,  the  arbitrary  edicts,  which  had  stifled  jus- 
tice and  oppressed  the  nation  for  ages.  But  what  excuse  can  be 
urged  for  the  English  legislature,  which,  under  a  mature  and  set- 
tled constitution,  has  in  the  ordinary  coiuse  of  sober  routine, 
within  the  short  period  of  twenty-six  years,  added  three  thousand 
six  hundred  acts  to  a  statute  book,  the  bulk  of  which  had  long  been 
complained  of  as  a  national  grievance  ? 

To  say  that  these  3600  acts  were  called  for  by  the  wants  of  the 
commumty,  would  be  an  insult  to  common  sense.  To  say  that 
they  originated  in  an  arbitrary  design  to  shackle  and  control  the 
liberty  of  the  subject,  would,  as  a  general  proposition,  be  illiberal 
and  unjust  Some,  no  doubt,  sprung  from  that  source.  But  a  far 
greater  number  owe  their  being  to  mere  legislative  wantonness ; 
to  that  petty,  meddling,  over-omcious  spirit,  which  would  regulate 
bylaw  what  ought  to  be  left  to  the  morals,  the  tastes,  the  feelings, 
and  the  interests  of  mankind ;  which  would  render  men  pious,  and 
humane,  and  prudent,  and  thriving,  by  act  of  parliament.  Others 
again  have  been  the  result  of  personal  influence ;  and  the  nation 
has  on  more  than  one  occasion  been  constrained  to  bend  and  ac- 
commodate itself  to  individual  convenience,  and  family  arrange- 
ments. Lastly,  no  small  portion  of  this  mass  of  enactments  may 
be  traced  to  the  vanity  of  law-making.  ^^  Apprenticeships,^  says 
Blackstone,  ^^  are  held  necessary  to  almost  every  art,  commercial 
or  mechanical;  a  long  course  of  reading  and  study  must  form  the 
divine,  the  physician,  and  the  practical  professor  of  the  laws ;  but 
every  man  of  superior  fortune  thinks  himself  horn  a  legislator.**^ 
Now  these  legislators  by  intuition  are  the  most  industrious  in  en- 
larging the  statute  boolr. 

Great  is  the  pleasure,  as  we  are  informed  by  philosophers,  to  be 
derived  from  a  consciousness  of  existence ;  and  that  consciousness 
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b  most  eflfectually  maintained  and  evidenced  by  action.  The  ac- 
tion of  a  senator  consists  in  making  laws :  what  therefore  more  na^ 
tural  than  that  he  should  endeavour  to  preserve,  as  well  in  others 
as  in  himself,  a  consdousness  of  his  senatorial  ezistence,  by  the 
introduction  of  an  occasional  bill  ?  Other  powerful  allurements  are 
not  wanting.  To  one  who  has  heard  of  the  Lex  Julia  and  the  Lex 
Cornelia  among  the  ancients,  and  Lord  Erskine^s  Bill,  Lord  Ellen- 
borough^s  Act,  and  Mr.  Peel^s  Bills  among  the  modems,  how  cap- 
tivating the  idea  of  having  his  name  also  associated  with  spme 
law,  and  sounded  familiuly  by  bar  and  bench !  How  flatter- 
ing to  Mr.  Tomldns,  that  a  man  should  be  sent  to  the  treadmill 
.by  the  salutary  provisions  of  Mr.  Tomkins^s  Act ! 

The  facility,  too,  with  which  legislative  propositions  are  admitted, 
is  in  itself  an  irresistible  temptation  to  an  aspiring  senator.  If  he 
will  but  steer  dear  of  those  dangerous  and  gratmg  alliterations, 
reform  and  retrenchment ;  if  he  will  make  no  attempt  to  disfran- 
chise rotten  boroughs,  or  to  interfere  with  einecures  and  vested  in- 
terests ;  if  he  w31  leave  untouched  rents  and  dividends,  and  the 
privileges  of  chartered  companies ;  if  he  will  respect  prerogative 
and  established  principles^  the  world  of  legislation  lies  before  him, 
the  **  rascal  many""  are  at  his  command.  **  In  capite  orphan!  disdt 
chirurgus,^  says  the  Latin  version  of  an  Arabic  adage.  In  former 
times  the  Jews,  and  then  the  Papists,  were  the  most  convenient 
subjects  for  a  young  English  lq;islator  to  try  his  hand  on.  But 
now  the  working  classes  are  perhaps  the  safest ;  and  on  their  heads 
he  may  solve  his  political  problems.  If  he  has  none  to  solve,  he 
need  not  ok  that  account  be  idle ;  he  may  introduce  an  act  to  ren- 
der more  effectual  a  statute  passed  incerto  tempore^  for  prevent- 
ing butchers  from  buying  flesh  of  Jews  and  selling  the  same  to 
Cuistians ;  (a)  or  an  act  to  regulate  the  mode  of  catching  cockles; 
or  an  act-to  improfae  the  culture  of  mignonette  in  pots,  and  for 
the  better  encouragement  of  window-partorre^,  and  other  civic  ve- 
getation. 

The  several  weighty  reasons  for  making  laws,  which  we  have 
enumerated,  will  account,  in  some  measure,  for  the  3600  statutes 
of  six-and-twenty  years.  But  what  is  far  more  important  than 
any  speculation  upon  the  origin  of  these  statutes  is  the  circum- 
stance fhat  every  member  of  the  community  '^  is  hound  and 
presumed  to  know  ^  their  provisions,  according  to  that  reasonable 
maxim  of  the  law,  Ignorantia  juris^  quod  quisque  tenetur 
scire^  neminem  ejBCUsat  We  think,  therefore,  that  we  shall  be 
doing  acceptable  service  to  the  public  by  giving  abstracts  of  some, 
at  least,  of  the  140  or  150  acts  annually  pass^  and  tiius  assist- 
ing persons  to  attain  the  voluminous  knowledge  required  by  law. 

(a)  This  statute  is  actually  in  being.    Stat.  Inc.  Temp.  I.e.  7. 
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Nor  shall  we  confine  our  notice  to  those  acts  which  have  received 
the  royal  assent  The  community  should  not  only  be  infonned 
of  the  statutes  which  are  in  ojperation,  but  of  those  also  with 
which  it  is  menaced.  If  attention  had  been  paid  to  the  progress 
of  UUs  through  Parliament,  the  Vagrant  Act,  3  Greo.  4,  c.  40, 
could  never  have  passed  into  a  law ;  nor  would  many  an  anxious 
and  sighing  coui|le  have  been  reduced  to  the  nainful  alternative 
of  either  attempting  to  perform  the  impossibilities  enjdined  by 
the  Marriage  Act,  3  Geo.  4,  c.  7^9  ^  o^  suflering  die  heart- 
sickeninffs  of  hope  deferred.  It  will  be  our  duty,  therefore,  when- 
ever we  nave  it  in  our  power,  to  note  such  legislative  measures 
as  are  immediately  connected  with  the  plan  of  the  present  work, 
while  thev  are  yet  in  their  passage  through  the  Houses  of  Parlia- 
ment. Besides  the  practical  utility  of  this  course,  it  will  be  no 
less  interesting  than  instructive  to  mark  the  various  successive 
stages  in  the  process  of  legislation,  and  to  compare  a  well-pro- 
portioned biU,  as  it  passes  from  the  hands  of  its  parents,  with 
the  altered,  mutilated,  and  grotesque  form  which  it  (rften  presents 
at  the  close  of  its  eventful  journey.  (6) 

The  biUs  at  present  before  Parliament,  of  which  we  shall  fur- 
nish abstracts,  are  entitled  to  more  than  an  ordinary  degree  of 
attention  from  all  classes.  Of  these  the  most  important  are  the 
three  bills  introduced  by  Mr.  Peel  for  the  amendment  ^  tiie 
Criminal  Law. 

Mr.  Peel^s  Bills. 

The  first  biU  amends  and  consolidates  the  provisions  of  the 
various  statutes  relative  to  Larceny ;  to  ofiences  of  stealing  below 
the  degree  of  Larceny ;  to  Burglary,  Robbery,  and  Threats  for 
the  purpose  of  Robbery  or  of  Extortion ;  to  Embezzlement,  False 
Pretences,  and  the  Receipt  of  Stolen  Property. 

These  offences  are  distmguished  into  Felonies,  Misdemeanors, 
and  ofiences  punishable  summarily. 

In  order  to  avoid  repetition,  we  shall  divide  the  Felonies  into 
classes,  according  to  the  amount  of  punishment  proposed  to  be 
inflicted. 

Class  1,  of  Felonies.     Those  punishable  with  death. 

Class  2.     Those  punishable  with  transportation  for  life,  or 


(5)  The  Marriage  Act,  3  Greo.  4^  asked  the  passengers  *  how  the  house 

c.  75,  upon  its  return  to  the  House  of  became  hiin  ?'    If  the  Marriage  Act 

Commons  from  its  pilgrimage  to  the  had  been  able  to  speak  any  o^er 

Upper  House,  ezhiUted  no  sign  of  language   but  that   of   Lords  and 

its  identity,  except  the   preamble.  Commons,  it  would,  no  doubt,  h^ve 

There  is  a  story  m  Hierocles  of  a  exclaimed, '  How  does  my  preamble 

man  who,  having  purchased  a  house,  become  me  ?' 
put  his  head  out  of  the  window,  and 
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for  any  term  not  less  than  seven  years ;  or  imprisonment  for  any 
term  not  exceeding  four  years,  and,*  if  a  male,  whippiiu;  publicly 
or  priyately  once,  twice,  or  thrice,  if  the  Court  shomd  think  fit 

Class  3.  Those  punishable  with  transportation  for  any  term 
not  exceeding  fourteen  years,  nor  less  than  seven  years ;  or-im- 
prisonment  for  any  term  not  exceeding  three  years,  with  whijqping 
as  above. 

Class  4.  Those  punishable  with  transportation  for  seven  years, 
or  imprisonment  for  any  term  not  exceeding  two  years,  with 
whippmg  as  above. 

We  now  proceed  to  the  provisions  of  the  bill. 
.    Sect.  2.     The  distinction  between  irrand  and  petty  larceny  is 
abolished. 

Sect.  3.  Larceny,  and  felonies,  treated  by  the  bill  as  larceny, 
to  be  punished  as  felonies  of  the  fourth  class ;  upon  any  subse- 
quent conviction,  as  of  the  second  class. 

Sect.  4.  In  case  of  imprisonment,  the  Court  to  have  power  to 
order  hard  labour,  or  solitaxy  confinement. 

Sect.  5.     Stealing  of  valuable  securities  to  be  deemed  larceny. 

Sect.  6.  Robbery  from  the  person,  a  felony  of  the  first  class ; 
stealing  from  the  person ;  assaults,  with  intent  to  rob,  or  demands 
accompanied  by  menaces  or  force ;  punishable  as  felonies  of  the 
second  cUss. 

Sect.  ^.  Obtaining  money  by  threatening  to  accuse  any  person 
of  an  infamous  crime  to  be  aeeraed  robbery. 

Sect.  8.  Sending  letters  threatening  to  accuse,  &c.  for  the 
purpose  of  extorting  money,  a  felony  of  tlie  2d  class. 

Sect.  9.     What  shall  oe  deemed  an  infitmous  crime. 

Sect.  10.  Breaking  into  a  church  or  chapel  and  stealing,  or 
stealing  and  breaking  out,  a  felony  of  the  Ist  class. 

Sect.  11.     Burglary,  the  same. 

Sect.  12.  Breaking  and  entering  a  dwelling  house,  and  steal- 
ing therein ;  or  stealing  in  a  dweUing  house,  any  person  being 
therein,  and  put  in  fear ;  or  stealing  in  a  dwelling  house  to  the 
value  of  five  pounds,  the  same. 

Sect.  13.  No  building  to  bo  deemed  part  of  the  dwelling 
house,  unless  there  shall  be  a  door-way  or  window  common  to 
them,  or  a  covered  passage  leading  from  one  to  the  other. 

Sect.  14.  Breaking  and  entering  a  building  within  the  cur- 
tilage,' but  not  forming  a  part  of  the  dwelling  house,  and  stealing 
therein,  a  felony  of  the  2d  class. 

Sect.  15,  lo,  17-  Breaking  and  entering  a  shop,  &c.,  and 
stealing ;  stealing  goods  in  process  of  manufacture  to  the  value  of 
ten  shmin^ ;  stealing  goods  from  any  vessel  on  a  canal  or  river, 
&c.,  felomes  of  the  2d  class. 

Sect.  18.     Plundering  a  ship  in  distress  or  wrecked,  a  felony 
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of  the  Ist  class ;  but  stealing  goods  of  small  value  that  have  been 
stranded,  without  ciicumstances  of  cruel^  or  violence,  may  be 
prosecuted  as  larceny. 

Sect.  19, 20.  Fine  for  having  in  possession  shipwrecked  goods, 
&c. 

^  Sect.  21.  Stealing,  &c  records,  or  other  proceedings  of  a 
court  of  justice,  punishable  as  larceny. 

Sect.  22,  23,  24.  Stealing  or  destroying  wiUs,  &c. ;  stealing 
writings  relating  to  real  estates;  misdemeanors  liable  to  be  pumshMl 
with  seven  years^  transportation ;  and  this  without  prejudice  to 
any  remedy  at  law  or  equity. 

Sect.  S26.  Horse-stealing,  cattle-stealing,  and  sheep-atealing, 
felonies  of  the  Ist  class. 

Sect.  26.  Killing  or  stealing  deer  in  inclosed  ground,  punish- 
able as  larceny*;  in  uninclosed  ground,  for  a  first  offence  punish- 
able by  fine  summarily,  for  a  subsequent  offence,  as  larceny. 

Sect.  27,  28.  Fines  for  having  venison  in  possession,  and  for 
setting  engines  for  taking  deer. 

Sect.  29,  30.  Deerkeepers  may  seise  guns;  resistance  to 
keepers  punishable  as  larceny.  Apprehension  of  persons  charged 
witn  ofiences  relating  to  deer. 

Sect.  31.  Killing  bases  or  conies  in  a  warren  in  the  night- 
time, a  misdemeanor ;  in  the  day-time  pimishable  summarily. 

Sect.  32,  33,  34.  Stealing  dogs,  or  beasts,  or  birds,  kept  in 
confinement,  not  being  the  subjects  of  larceny;  having  stolen 
dogs,  &c.;  or  their  ddns  in  possession;  killing  pigeons,  &c. ; 
punishable  summarily. 

Sect.  35,  36,  37>  Taking  fish  in  any  water  situate  in 
land  belonging  to  a  dwelling  house,  a  misdemeanor ;  in  any  pri- 
vate fishery  elsewhere,  punishable  suinmarily.  Nets,  &c.  may  be 
seised.  Anglers  excepted.  Penalty  upon  anglers  for  refusing  to 
give  their  names,  &c. 

Sect.  38.  Stealing  oysters,  &c.  from  oyster-beds,  larceny; 
unlawfully  dredging  for  oysters,  a  misdemeanor;  the  fine  for 
which  is  fimited  to  twenty  pounds,  and  the  imprisonment  to  three 
months. 

Sect.  39.  Stealing  from  certain  mines,  felony,  punishable  as 
larceny. 

Sect.  40,  41.  Stealing  trees  growing  in  a  park,  &c.,  if  the 
value  exceed  1/.  or  growmg  elsewhere,  if  the  value  exceed  5/., 
felonies  punishable  as  larceny.  Stealing  trees,  wheresoever 
growing,  to  the  value  of  a  shilhng,  punishable  summarily  for  the 
1st  and  2d  offences;  and  for  any  subsequent  offence,  felony, 
punishable  as  larceny. 

Sect.  42,  43.  Stealing  quick  fence,  &c.  punishable  sum- 
marily. 
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Ssct.  44,  46.  Stealiiig  fhiit  pr  vegetaUM  growing  in  a 
gardmh  Sec;  tost  the  fint  oileiice,  puniflhaUa  rommaiily;  fhr  sny 
subsequent  ofience,  as  laiceny;  growing  elsewhere,  punishiJiie 
sunmiarily. 

Sect.  46.    Stealing  fixtuies,  tftd^f  punishable  as  laioeny. 

Skct.  47.  Deprewttons  comndttea  by  lodgers  and  tenants  to 
be  deemed  larceny. 

Sect^  48,  49,  50.  CJerks  or  servants  stealii^  from  their 
masters,  or  embesiling  mon^,  &o.  received  on  their  mastera*  a^ 
count,  to  be  deemed  j^ty  or  a  felony  of  the  3d  class. 

Sect.  51,  52,  53,  54.  Agents  embesding  money  or  securities 
jentrusted  to  them ;  factors  piedj;ing  goods  entrusted  to  diem  for 
sale,  to  be  deemed  guil^  of  a  misdemeanor,  liable  to  be  punished 
widi  transportation  for  fourteen  years;  this  without  prgudice  to 
any  remedy  at  law  or  equity. 

Sect.  55.  Obtaining  goods  by  fidse  pretences,  with  intent  to 
cheat  or  steal,  to  be  deemed  larceny. 

Sect.  56,  57,  62. .  In  felony,  the  receivers  of  stolen  property 
may  be  tried  eiwer  as  accessaries  after  the  fact,  or  as  substantive 
felons.  In  misdemeanor,  the  receivers  may  be  prosecuted  for  a 
misdemeanor,  whether  the  principal  be  convicted  or  not,  and  aro 
liable  to  be  punished  in  the  same  manner  as  felons  ofihefo/wrth 
doss.  In  offSences  punishable  summarily,  receivers  to  be  punished 
as  principals. 

Sect.  68.  Receivers  triable  whero  'they  receive  th^  nroporty, 
whero  it  is  found  in  their  possession,  or  wherever  w»m$  original 
offence  may  be  tried. 

Sect.  59.  An  ownes  prosecuting  the  thief  or  receiver  to  con- 
viction, is  to  have  his  propertv  restored  to  him,  with  exceptions. 

Sect.  60,  61.  Persons  tanng  reward  to  help  others  to  the  re^ 
coyery  of-  stolen  property,  unless  they  cause  the  offender  to  be 
irought  to  trialj  guilty  of  felony  of  the  second  class.  Persons 
iidvertisinffa  rewara,  to  forfeit  50/. 

Sect.  63,  64.    Aiders  and  abettors  punishable  as  principals. 

Sect.  66,  66,  679  Relate  to  the  apprehension  of  offenders, 
the  period  for  commencing  summary  proceedings,  and  the  appli- 
cation of  forfeitures,  be. 

Sect.  68.  In  case  of  a  summary  conviction,  if  the  person  con- 
victed does  not  pay  the  penalty,  he  may  be  imprisoneid  /or  any 
term  not  eaceeding  the  rate  of  one  day  for  eoery  two  skUUnge  ; 
such  imprisonment  never  exceeding  twdve  montlis. 

The  remaining  nine  sections  jelate  to  the  form  of  conviction ; 
appeal ;  venue  in  actions  against  persons  for  any  thing  done  under 
this  act ;  rules  for  the  interpretation  of  the  act,  &c  &c.  8cc« 

The  above  bill  will  effect  a  most  substantial  improvement  in  the 
Criminal  Statute  Law.    Much  has  been  done  in  the  way  of  simpti- 
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ficstioa ;  th«  language,  althouf^  it  atiU  aaTonn  cf  the  oldleayen, 
u  iateUigible ;  and  words  are  not  used  apparently  for  the  porpote 
of  conffSing  the  meaning.  It  might,  however,  be  contracted  mto 
a  much  smaUer  compass,  without  any  pr^udice  to  its  perspicuity, 
by  the  adoption  of  some  such  mode  of  dsssification  as  that  which 
we  hsYe  employed  merely  for  our  own  convenience  in  abstracting 
it  There  are  <me  or  two  other  suggestions  also  which  we  would 
offer  for  consideration.  The  second  clause  of  the  bill  abolishes, 
as  we  have  seen,  the  distinction  between  mnd  and  petty  larceny. 
No  objection  can  be  started  to  the  prin  ipie  of  tlus  abolition.  But 
unhappily  a  statute  of  great  importance  to  the  due  administration 
of  justice  is  tiiereby  vir^ially  repealed. 

Our  readers  are  awnre  thst  by  the  old  law  a  person  convicted  of 
any  felony  was  disqualified  as  a  witness;  and  it  was  decided  in 
the  case  of  Pendock  v.  Mackender,  2  Wils.  18,  thst  one  who  had 
been  convicted  of  petty  larceny  was  an  incompetent  witness  to  a 
will.  In  consequence  of  that  decision,  the  31  Geo.  3,  c  35,  was 
passed,  which  declared,  tiiat  '<  no  person  should  be  an  incompetent 
witness  by  reason  of  a  conviction  for  petty  larceny.*"  But  by  the 
dause  in  question  petty  larceny  wiU  cease  to  exist;  and  conse- 
^uendy  the  provision  or  31  Qtto.  3,  wiU  be  nugatory.  As  it  is 
unpossible  to  conceive  that  Mr.  Peel  could  have  wished  to  extend 
the  list  of  disqualifications  in  the  law  of  evidence,  we  must  take  it 
for  granted  that  the  above  statute  escaped  his  notice;  and  we 
shall  rgoice  at  the  oversight,  if  it  be  tiie  means  of  directing  the 
attention  of  the  l^slature  to  the  whole  doctrine  of  disqualification, 
upon  which  we  have  fully  expressed  our  opinion  in  the  forq^oing 

w  ith  X^E^  to  the  other  provinons  of  Ae  bill,  tiiere  seems  to 
be  no  sumcient  reason  for  clasang  some  of  the.  ounces  as  mis- 
demeanors, whilst  others  of  comparatively  less  moral  turpitude 
are  ranked  as  felonies.  The  law  which  pronounces  a  clerk  or  MtT" 
vant  to  be  a  feion^  who  embesiles  money  received  on  his  master^s 
account  (sect.  49),  ought  surely  not  to  soften  down  to  a  imsifo. 
meanor  the  act  of  a  banker^  ageni^  or  factor  (sections  51,  53), 
who  embessles  property  entrusted  to  him  in  the  course  of  business. 
There  is  also  an  anomaly  in  sect  57,  where  a  receiver  of  goods, 
the  taking  of  which  is  a  misdemeanor,  is  declared  guilty  of  a  ims- 
demeanor 9  but  is  liable  to  be  punished  as  a  fdon.  The  68th 
section,  apportioning  the  imprisonment  upon  non-payment  of  a 
penalty  to  the  amount  due,  is  most  judicious. 

The  next  bill  consolidates  the  statutes  relative  to  malicious  in- 
juries to  property.  We  shall  here  also  adopt  the'  same  classifi- 
cation of  felonies  as  in  the  last  abstract,  for  the  reasons  there  as- 
signed. 
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Sect.  2.  Setting  fire  to  any  chuich  or  chapel ;  to  any  house, 
&c. ;  to  any  biulding  used  for  trade,  &c. ;  felonies  of  the  Ist  dass. 

Sect.  3.  Destroying  silk,  woollen,  linen,  or  cotton  goods  in 
loom,  &c. ;  or  machinery  belonging  to  those  manufactures;  or 
breaking  into  any  building  with  intent  to  destroy ;  felonies  of  the 
Sd  class. 

Sect.  4.  Destroying  threshing  machines,  &c.,  felony  of  the 
4ith  class. 

Sect.  5,  6,  J.  Setting  fire  to  a  coal-mine,  felony  of  the  Ist 
dass ;  drowning  a  mine ;  destroying  engines  in  a  mine ;  felonies  of 
the  4th  class. 

Sect.  8.  Rioters  demolishing  any  church,  house,  building, 
(oachinery,  &c.,  guilty  of  felony  of  the  1st  class. 

Sect.  9, 10,  11,  12.  Firing  or  destroying  a  ship,  felony  of  the 
1st  class;  damaging  a  ship  otherwise  than  by  fire,  felony  of 
the  4th  class ;  causing  the  loss  of  a  ship  in  distress,  or  the  loss  of 
life,  or  destroying  the  cargo,  felony  of  the  1st  class ;  mode  of 
trial. 

Sect.  13.  Destroying  any  sea-bank,  &c.,  felony  of  the  2d 
class ;  remoying  piles,  &c.,  of  the  4th  class. 

Sect.  14,  15.  Destroying  a  bridge,  felony  of  the  2d  dass; 
pulling  down  turnpike-gates,  of  the  4th  class. 

Sect.  16.  Breaking  down  the  dam  of  a  fishery,  felony  of  the 
4th  class. 

Sect.  17*     Killing  or  maiming  cattle,  felony  of  the  2d  class. 

Sect.  18.  Firinj?  any  crop  of  com,  &c.,  or  stack,  &c.,  or  plan- 
tation, &c.,  felony  of  the  1st  dass. 

Sect.  19.     Destroying  hopbinds,  felony  of  the  2d  class. 

Sect.  20,  21,  22,  23,  24.  Persons  guilty  of  destroying  trees, 
&c.,  fruit  or  yegetables,  &c.,  quick-fences,  &c.,  punishable 'in  the 
same  manner  as  those  convicted  of  stealing  the  same,  under  sec- 
tions 40,  41,  42,  44,  and  46,  of  the  larceny  bill. 

Sect.  25.  Persons  damaging  property  in  any  case  not  provided 
for  above,  to  be  fined  summarily. 

Sect.  26.     Malice  against  the  owner  not  necessary. 

Sect.  27-     Apprehension  of  offenders. 

Sect.  28.     Aiders  and  abettors  punishable  as  principals. 

Sect.  29.  In  imprisonment  for  felony,  hard  labour  or  solitary 
confinement  may  be  ordered. 

Sect.  30.  After  a  conviction  of  a  clergyable  felony,  a  subse- 
quent offence  punishable  as  a  felony  of  the  2d  class. 

The  remaining  thirteen  sections  are  the  same  totidem  verbis,  as 
the  64th,  the  66th,  and  eleven  following  sections  of  the  larceny 
bill,  with  one  slight  exception  in  the  last  section. 

The  above  two  bills,  it  will  be  observed,  diminish  considerably 
the  number  of  capital  punishments,  and  in  other  respects  mitigate 
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the  severity  of  the  law ;  but  it  is  also  obsenrable,  that  thej  enjoin 
summary  proceedings  in  a  great  variety  of  cases.  This  orunnates, 
we  have  no  doubt,  in  a  humane  desire  to  save  petty  olienders 
from  the  long  imprisonment  befine  trial,  which  is  the  natural  con- 
sequence of  the  total  inefficiency  of  grand  juries,  as  a  check  upon 
committing  magistrates,  and  as  a  potection  to  the  innocent 
accused.  T*here  is  but  the  choice  or  evils ;  and,  therefore,  with 
all  our  well-grounded  jealousy  of  the  summary  powers  already 
possessed  by  magistrates,  we  are  scarcely  prepared  to  resist  the 
proposed  measures. 

The  third  bill  amends  and  consolidates  the  statutes  rektive  to 
Remedies  against  the  Hundred. 

Sect.  2  provides  that  where  damage  is  done  by  rioters  the 
hundred  shall  make  full  compensation. 

Sect.  3,  4.  Where  certain  description  of  damase  is  done 
otherwise  than  by  rioters,  the  hundred  shall  be  liable  to  make 
compensation  to  the  amount  of  200/.  unless  one  a£  the  oflenders 
shall  be  convicted  within  fourteen  months  after  the  commission  of 
the  offence. 

Sect.  5.    Process  to  be  served  on  the  high-constable. 

Sect.  6.     Inhabitants  competent  witnesses. 

Sect.  7*  Sheriff,  on  receipt  of  the  writ  of  execution,  to  make 
his  warrant  on  the  county-treasurer  to  pay  the  amount. 

Sect.  8.  Mode  of  reimbursing  the  high-constable  for  his  ex- 
pences,  and  also  the  county-treasurer. 

Sect.  9)  10.  Summary  mode  of  proceeding,  where  the 
damage  does  not  exceed  90/.  The  ninth  ckuse  remedies  a  defect 
which  was  discovered  in  3  Geo.  4i,  c.  33,  by  the  Court  of  Kinff^s 
Bench,  Rex  v.  Just  of  Somerset,  4.  B.  &  C.  913,  where  me 
court  was  obliged  to  stretch  the  statute  in  order  to  do  justice. 

Sect.  11.     Penalty  on  high-constable  for  neglect  of  duty. 

Sect.  12.  Proceedings  wnere  a  church  or  chapel  or  the  pro- 
perty of  a  corporation  is  damaged. 

The  four  remaining  sections  provide  for  the  cases  of  counties, 
of  cities,  liberties,  &c.  not  within  any  hundred,  or  not  contri- 
buting to  the  county-rate ;  and  of  places  where  writs  are  directed 
to  other  officers  than  the  sheriff. 

Subsidiary  to  the  above  three  bills,  there  is  a  fourth  repealing 
127  statutes  wholly,  or  in  part 

Chancery  Bill. 

Though  tne  Report  of  the  Chancery  Commission  has  been 
long  before  the  puolic,  and  it  mi^ht,  tuerefore,  have  been  sup- 
posed, that  an  examination  of  the  bill  intended  to  give  cffeci;  to  its 
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propogitioiis  would  be  a  task  of  no  great  difficulty,  under^  which 
Buppoeition  it  was,  at  one  time,  in  contemplation  to  hurry  its  pro- 
gress t^iu;h  the  House  of  Commons  with  most  extraordinary 
speed,  we  find^  upon  perusal  at  the  moposed  measure,  that  very 
considerable  ej^Umation  and  much  discussion  will  be  necessary 
before  its  real  bearings,  and  the  quantum  of  reform  which  it  may 
be  calculated  to  work,  can  be  made  evident,  dther  to  the  profes- 
sional or  unprofessional  reader.  The  propositions  on  which  this 
bill  is  founded  were,  in  themselves,  sumdentlv  numerous  and 
complicated;  and  the  manner  in  which  the  biU  has  dealt  with 
them,  adopting  some,  splitting  others,  rejecting  many,  changing 
the  language  c£  all,  ana  the  effect  of  no  mconsiderable  niunoer, 
has  greatly  augmented  the  difficulty  of  analysis.  When  it  was 
stated,  therefore,  in  the  House  of  Commons,  that  the  bill 
miffht,  with  propriety,  be  read  a  second  time,  and  be  committed, 
wiUiin  a  week  of  its  introduction,  because  die  Chancery  Report 
and  proposilioiis  had  been  above  twelve  months  before  the  House, 
the  nonourable  member  who  used  the  argument  must  either 
have  overlooked  the  peculiar  construction  of  the  bill,  or  under- 
valued its  im^rtance ;  he  must  either  have  omitted  to  compare 
its  schedule  with  the  propositions,  or,  for  a  moment,  have  forgotten 
that,  in  the  construction  of  an  act  of  parliament,  the  change  of 
a  single  word  may  essentially  alter,  and  not  unfrequently  reverse, 
the  intent  and  spirit  of  its  enactment. 

Our  readers  are  aware  that  the  Chancery  Commissioners  sub- 
mitted 188  propositions  for  the  reform  of  the  practice  of  the  Court 
of  Chancery.  The  schedule  to  the  bill  before  us  contains  only  145, 
of  which  number  ten  are  not  to  be  found  in  the  Chancery  Keport, 
thoi^h  they  necessarily  rise  out  of  it.  This  reduction  is  to  be 
acco^nted  for  by  the  total  omission  of  five  proportions  relating 
to  appeals,— of  seven  propositions  relating  to  bankruptcy,  which 
have  been  abandoned, — and  of  seven  propositions  relating  to  the 
masters  of  the  Court,  which  have  been  provided  for  in  the  body 
of  the  bill ;  beside  these,  several  proposed  measures,  as  to  regis- 
trars, examiners,  six  clerks,  and  otner  matters,  have  been  alMtn- 
doned.  In  the  arrangement  of  the  schedule,  the  propositions  of 
the  Report  have  been  so  intermixed  that  it  is  difficult  to  trace 
them ;  for  instance,  the  first,  second,  and  third  propositions  of  the 
Report  (which  relate  to  subpoenas)  (aV  are  embodied  in  the  first, 
second,  and  fifty-ninth  articles  of  tne  schedule;  there  is,  pro- 
bably, some  good  reason  for  this  method,  but  we  must  take 
time  to  discover  it. 

(a)  It  is  provided  that  each  defend-  Courtenay,    who    was   one   of  the 

ant  Bliall  have  a  separate  subpoena ;  Commissiuners,  should  have  guarded 

this  measure  will  increase  the  profits  against  this  additional  charge  oa  the 

^f    an    useless    sinecure ;     Master  public. 
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The  jpreamble  of  the  biU,  among  other  things,  naj^^^*  Wheress 
many  or  the  said  proposed  reguktions  requure  the  aid  of  Parlia- 
ment for  carrying  the  same  into  effect,^  &c.  &c.  From  this  we 
might  have  infened  that  onlv  such  r^ulations  would  be  included 
in  the  bill  as  would  require  tne  aid  of  Uie  legislature,  and  that  the 
others  would  be  left  to  the  discretion  and  responsibility  of  the 
Lord  Chancellor ;  we  find,  however,  that  these  classes  or  rule  are 
indiscriminately  mixed,  some  in  the  body  of  the  bill,  others  in  the 
schedule ;  we  shall  proceed  to  give  a  very  short  abstract  of  the 
former  part,  the  latter  may  be  collected  nom  the  Chancery  pro- 
positions ;  we  take  this  course  the  more  especially  as  it  is  very 
f;enerally  understood  that  the  bill  will  undergo  material  alterations 
m  its  progress  throi^h  both  Houses,  and  it  is  more  than  pro- 
bable that  another  session  may  elapse  before  it  finally  passes  mto 
a  law. 

It  is  proposed  to  be  enacted  that — 
The  145  articles  of  the  schedule  shall  be  confirmed  by  Act  of 

Parliament. 
That  if  they  should  be  found  inconvenient,  the  Court  of  Chancery 

may  alter  any  of  them,  except  those  that  could  not  have  been 

established  without  the  authority  of  Parliament. 
That  the  Vice-Chancellor  may  hear  causes,  &c.  with  special  dele- 
gation from  the  Lord  Chancellor,  as  is  now  done  by  the  Master 

o£  the  Rolls ;  but  the  Lord  Chancellor  is  to  retain  the  power  of 

delegation. 
That  Master  of  the  Rolls  and  Vice-Chancellor  may  discharge 

orders  made  as  of  course  on  motion  or  petition  without  noticej 

by  the  Lord  Chancellor,  or  by  each  other. 
That  Masters  shall  not  derive  any  fee,   profit,   or  emolument 
.    firom  copies. 

That  suitors  shall  not  be  compelled  to  take  copies. 
That  when  suitors  requure  copies  they  shall  be  furnished  at  the 

rate  of  fourpence  per  folio. 
That  the  fees  m  the  Masters^  office  shall  be  re-settled. 
Masters^  clerks  are  not  to  receive  gratuities. 
Masters  aro  to  receive  3500/.  a  year  salary. 
Masters  aro  to  ronder  accounts  of  their  fees  and  emoluments. 
Compensation  is  to  be  made  to  other  officers  at  the  discretion  of 

the  Lord  Chancellor,  Master  of  Rolls,  and  Vice-Chancellor. 
The  cost  occasioned  by  the  act  is  to  to  be  paid  out  of  the  suitors^ 

fund. 
Surplus  is  to  be  re-invested. 
Securities  may  be  changed. 

Money,  if  wanted  for  suitors,  is  to  be  paid  to  them. 
Judges  of  the  King'^s  Bench,  Common  Pleas,  and  Exchequer,  may 

issue  commissions  for  the  examination  of  witnesses  abroad. 
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The  Chancellor  may  cause  writs  of  habeas  corpus  to  be  made  re- 
turnable before  any  other  Judge. 

Jurisdiction  of  the  Uourt  of  Chancery,  in  regard  to  friendly  so- 
cieties, is  repealed. 

Lord  Keeper  or  Lords  Commissioners  are  to  have  the  powers 
given  to  the  Lord  Chancellor  by  this  act. 

Nothing  in  the  act  is  to  prejudice  the  power  of  the  Court  to  make 
orders. 

The  act  to  commence  on  the  5th  of  July,  1827.  (?) 

Weit  of  Right  Bill. 

Mb.  Shadwell  has  signalised  the  outset  of  his  parliamentary 
career  by  the  introduction  of  a  measure,  (some  years  ago  attempted 
b^  Lord  Kenyon,)  for  abridging  the  period  of  hmitation  to  writs  of 
right  and  other  real  actions,  and  for  correcting  in  some  degree  that 
monstrous  anomaly  in  our  present  law,  which,  under  circumstances 

Eredsely  similar  in  point  of  natural  equity  and  Justice,  in  one  case 
eeps  alive  an  adverse  claim  upwards  of  half  a  centmy,  and  in 
another,  allows  an  unmeaning  and  virtually  secret  form,  (we  mean 
the  fine  with  proclamations,)  to  supersede  a  clear  right  within  the 
short  space  of  six  years.  We  cannot  help  expressing  a  wish  that 
Mr.  Shadwellhad  taken  a  more  comprehensive  view  of  the  present 
laws  as  to  the  limitation  of  rights  to  real  property,  and'by  bringing 
the  whole  into  one  statute,  had  endeavoured  more  completely  to 
assimilate  legal  enactments  to  that  policy,  which  the  decisions  of 
our  courts  of  law  and  equity,  conforming  themselves  to  the  exigen- 
cies and  convenience  of  a  commercial  society,  have  not  obscurely 
developed.  A  mature  examina  •  jn  of  the  practical  results  of  the 
rule  wnich  courts  of  equity  have  adopted  by  analogy  to  tho  law  as 
to  possessory  actions,  would,  we  think,  satisfy  the  legislature,  that 
the  period  of  twenty  years  might  and  ought  to  be  enacted  as  the 

general  period  of  limitation  ;  and  with  respect  to  the  savings  which 
ave  been  usual  in  our  statutes  upon  this  subject,  and  which  have 
an  evident  tendency  to  neutralize  in  practice  all  the  benefit  de- 
rivable from  a  fixed  limit  to  adverse  rights,  it  would  seem  that  an 
additional  period  of  five  years  might  fully  satisfy  any  claims  upon 
the  providence  of  the  legislature,  which  incapacities  of  any  descrip- 
tion may  seem  to  possess. 

But  without  entering  further  into  this  important  subject  at  pre- 
sent, we  content  ourselves  with  stating  the  substance  of  the  bill 
which,  under  the  awkward  and  incomprehensive  title  of  "  A  Bill  for 
the  further  Limitation  of  real  Actions,  and  for  thefurther  Amendment 
of  the  Law  relating  thereto,""  has  recently  passed  the  Commons,  and 
awaits  the  sentence  of  the  Upper  House.  The  leading  enactments 
of  the  bill  are  : — 
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1.  To  constitute  forty  jean  the  period  of  limitation  for  the  is- 
Buing  of  a  writ  of  right,  or  writ  in  any  other  real  action  now  en-, 
joying  a  longer  pericxl,  and  for  the  making  of  any  prescriptive  title 
or  daim  to  bnds,  &c. 

2.  That  persons  now  entitied  to  sue,  beinff  infants,  femes  co- 
vertj  in  prison,  or  out  of  the  realm,  shall  be  allowed  six  years  after 
their  respective  incapacities  shall  cease. 

3.  That  in  writs  of  right  and  other  real  actions,  the  party 
recovering  judgment  shall  nave  his  costs  as  in  other  actions. 

4.  That  issues  in  fact  upon  writs  of  right  shall  be  tried  by  a 
jury  as  in  ordinary  cases,  instead  of  the  grand  assize ;  and  the  de- 
mandant  shall  make  out  his  titie,  before  the  tenant  shall  be  called 
upon  for  his  defence ;   and 

Lastiy,  That  purchasers  or  others  Uiking  conveyances  of  lands, 
may  prevent  their  widows  from  being  dowable  thereout,  by  causing 
a  cfeclaration  to  that  effect  to  be  inserted  in  the  conveyance,  in- 
stead of  the  present  artificial  form  used  for  that  purpose. 

The  operation  of  the  first  clause  is  in  the  first  instance  referred 
to  the  passing  of  the  act,  but  is  aftenvards  postponed  to  the  Ist 
July,  1830,  so  as  not  to  be  a  surprise  upon  any  one  having  a  right 
of  action  under  the  existing  law.     The  scope  and  intent  of  the  se- 
cond section  is  not  very  clear ;  but  it  has  not  that  prospective  cha- 
racter which  the  newspaper  reports  of  the  debates  sij^gested:  the 
term  of  forty  years  has.been  substituted  for  the  term  of  thirty  years 
proposed  by  Mr.  Shadwell,  but  even  with  this  doubtful  amend- 
ment the  act,  if  passed,  will  operate  a  beneficial  change  to  a  consi- 
derable extent.     The  third  and  fourth  sections  are  unquestionable 
improvements,    and  are   more  perspicuously  framed  than   some 
other  parts  of  the  bill.     The  concluding  clause  is  altogether  an 
excrescence  with  which  the  title  of  the  bill  and  its  general  subject 
have  no  natural  connection.     We  should  have  preferred  a  separate 
bill  enacting  that  henceforth  dower  .should  not  attach  except  upon 
lands  which  should  descend  to  the  husband^s  heir  at  law,  and  we 
are  satisfied  that  the  ladies  would  be  decidedly  the  gainers  in  the 
result,  by  an  arrangement  which  at  first  sight  places  their  rights 
upon  a  more  precanous  footing;  for  it  is  obvious  that,  under  the 
existing  law  as  well  as  the  proposed  new  law,  the  precaution  of  bar- 
ring the  right  of  dower  is  and  will  be  adopted  merely  in  order  to 
facilitate  subsequent  alienation,  and  not  with  any  view  to  benefit 
the  heir  taking  by  descent  at  the  expcnce  of  the  unjointured  widow, 
which  will  nevertheless  be  its  frequent  consequence.     At  the  same 
time  the  right  of  dower  in  equitable  estates  as  to  which  the  hus- 
band dies  intestate  might  be  given  to  the  widow.     This  clause  in 
Mr.  SliadwclFs  bill  appears  untechnical  and  unsatisfactory  in  other 
points  of  view :  e.  g.  it  does  not  enable  a  testator  in  devising  lands 
to  make  a  similar  declaration  against  the  dower  ut'thc  devisee's  wile. 
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We  ciimot  dose  our  obserrAlkms  upon  this  Ull  without  noticing 
a  remark  which  ib  reported  to  have  fallen  from  the  author  of  the 
measure,  upon  the  second  reading  of  the  amendments.  Mr.  Hume 
having  proposed  as  an  aqnendment  that  the  bOl  should  extend  to 
die  property  dl  the  church,  Mr.  Shadwell  is  reported  to  haveteid, 
that  *'  he  could  not  conselit  to  the  amendment,  because  it  went  to 
unsettle  an  old  principle  of  the  law.  The  principle  to  which  he 
lauded  was  mUtam  tempua  ooeurrit  eccleeue.  Now  the  bill  he 
wished  to  pose  subverted  no  old  principle  whatever.'^  We  could 
almost  ezdaim  with  Don  Quixote,  **  Sesenta  mil  Satanases  te  Qe- 
ven  a  ti  y  a  tus  refiranes.^  Is  it  to  be  tolerated  that  so  obvious  an 
improvement  should  be  counteracted  by  musty  old  saws,  and  the 

Iuet  of  the  community  sacrificed  to  scraps  of  barbarous  Latin  ? 
nd  why  not  subvert  old  principles,  where  they  are  confessedly 
idMurd  and  mischievous  ?  nullum  tempus  occurrit  regi  b  quite  as 
old  a  principle  as  the  one  advocated  by  Mr.  Shadwell;  and  yet  it 
wiM  subverted  by  9  Geo.  3^  c.  16 ;  and  upon  what  plea  the  church 
should  have  the  power  of  disturbing  peaceable  possession,  after  the 
crown  has  been  aeprived  of  that  power,  we  have  yet  to  learn.  It 
might  have  occcurred  to  Mr.  Shadwell  that  tiiere  b  another  old 
principle,  far  more  rational  than  either  of  the  preceding ;  Interest 
reipubliciB  utjinis  sit  litium. 

COFYHOLD  Devise  Bill. 

Another  Bill  b  in  its  progress  through  Parliament,  contem- 
plating an  amendment  in  the  law  of  devises  of  customary  and 
<rther  estates,  not  of  freehold  tenure.  It  b  intituled,  **  A  Bill  to 
extend  the  Provisions  of  an  Act  of  the  59th  Year  of  hb  late  Ma- 

{*  sstv,  for  removinff  certain  Difficulties  in  the  Disposition  of '  Copy« 
old  Estates  by  W  ill.^  Thb  titie,  not  originally  very  pertinent,  b 
rendered  much  less  so  by  the  amendments  which  the  bill  has  re- 
ceived in  ^he  Committee  of  the  House  of  Commons.  The  bill 
itself,  and-tiie  act  whose  provisions  it  proposes  to  extend,  are,  if 
we  mbtake  not,  apt  illustrations  of  the  peddling  spirit  in  wUch 
most  of  our  modem  improvements  of  the  Jaw  of  real  property  have 
been  conceived.  The  general  policy  of  the  law  requiring  that  all 
beneficial  property  in  land  should  be  alienable  by  devbe,  one 
short  comprehensive  enactment  would  have  sufficed  to  obvbte  the 
doubts  and  perplexities  to  which  the  Act  of  the  55th  Geo.  3. 
gave  rise,  and  tne  necessity  for  a  new  statute,  with  three  distinct 
clauses  bearing  upon  the  question ;  for^we  have : 

First,  a  clause  extending  the  provisions  of  the  last-mentioned 
act  to  customuv  freeholds  and  other  property,  however  denomi- 
nated, for  which  a  surrender  to  the  uses  of  a  will  would  other* 
wise  be  requisite,  either  in  law  or  in  equity. 
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Secondly,  a  daiue,  extending  the  same  proTiMoiifl  to  copyhidds, 
ke.  held  of  the  Kinff ,  with  a  my tterioius  pvoviflo,  that  nothinff 
therein  contained  Bhomd  invaUdaie  any  will  which  would  be  gooa 
if  the  act  had  not  passed. 

And,  Thirdly,  a  dause  referring  to  lands  of  a  customary  tenure, 
commonly  called  customary  or  tenant-n];ht  estates,  and  only  de- 
▼iseable  m  equity^through  tne  medium  of  a  CQUTeyimce  to  trustees; 
and  enacting,  that,  where  by  the  custom  any  person  may  dispose 
of  such  estate  by  will  declaring  trusts,  every  disposition  thereof 
by  will  executed  aa  by  law  required  for  freehold  estates,  shiQl 
be  as  valid  as  if  a  conveyance  had  been  previously  made,  and  the 
devisee  b  to  have  the  same  estate  at  law  as  he  would  have  had 
in  equity  in  case  of  a  previous  conveyance,  unless  it  appear  that 
his  estate  was  intended  to  be  equitable  only. 

The  fourth  clause  directs  the  enrolment  of  the  will  in  the  Court 
Bolls  or  manerial  books,  and  that  the  devisee  shall  pay  fines, 
heriots,  be.  as  in  case  of.  descent 

Thb  fifth  and  last  clause,  in  order  to  remove  doubts  ynder  the 
former  act  as  to  the  efiect  of  a  testator  devising  in  general  terms 
all  his  real  estates,  or  all  his  lands  and  tenements,  goes  the  length 
of  enacting,  that  where  any  person  shall  die  after  the  passing  of 
the  act,  having  devised  in  such  flpenend  terms,  such  devise  is  to 
pass  his  copyhold  and  tenant-ri^ht  estates,  and  customary  free- 
nolds,  and  leasehold  estates^  as  if  expresdy  mentioned. 

Now,  amongst  other  questions  which  this  bill  suggests,  which 
our  limits  will  not  allow  us  to  put,  we  would  ask,  why  the  custo- 
mary or  tenant-right  estates  mentioned  in  the  third  clause  are  to  be 
sedulously  distinguished  ftom  the  customary  freeholds,  &c.  alluded 
to  in  the  first  ?  If  it  be  answered,  because  the  former  are  not 
deviseable  at  law  through  any  medium,  we  would  submit  that  this 
fiict  should  have  suggested  a  much  more  simple  form  of  words  for 
making  them  direc^  deviseable ;  because  '*  the  custom  of  the 
manor  ^  has  nothing  to  do  with  the  present  practice  of  dievising 
merely  equitable  interests  in  these  estates;  and  were  it  possible 
that  any  custom  could  prevent  this  indirect  testamentary  power, 
it  is  clear  that  the  povisions  of  the  act  should  the  rather  extend 
to  such  a  case.  Besides,  die  clause  oi^ht,  in  consistency,  to 
embrace  those  copyhold  estates,  passing  by  surrender  and  admis- 
sion, (and  there  are  many  in  the  county  of  Durham,  and  other 
parts  of  the  north),  which  are  not  customarily  surrendered  to  the 
use  of  the  will,  but  are  vested  in  trustees,  m  order  to  enable  a 
devise  of  the  equitable  interest,  and  which  on  that  account  have 
been  considered  as  unafiected  by  the  55th  Geo.  3.  It  may  be 
further  inquired,  why  the  provisions  of  the  statute  of  frauds  are 
to  be  applied  to  one  description  of  customary  estates,  whilst  the 

VOL,  I. — JU,  L 
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rest  are  left  to  pass  by  a  will  uxiattested,  and  reyocations  by  parol 
are  practicable  as  to  all  of  them  ?  We  apprehend  that  the  last 
clause  must  undergo  some  modification :  it  is  indeed  expedient 
that  a  devise  of  **  lands  and  tenements^  should  include  leasehold 
estates  for  years,  but  the  same  expediency  does  not  exist  in  regard 
to  the  term  *^  real  estate,^  the  application  of  which  to  chattels 
real  will  introduce  more  confusion  and  mistake  than  it  is  calculated 
to  obviate,  particularly  in  regard  to  wills  existing  at  the  time  of 
passinff  the  act. 

In  legislating  upon  the  important  subject  of  wills,  we  are  sur- 
prised that  it  £d  not  occur  to  the  framers  of  this  bill  to  propose 
the  removal  of  that  most  obvious  defect  of  the  law,  the  want  of  a 
power  of  perspective  disposition,  which  is  daily  subverting  the 
most  deliberate  intentions  of  testators,  and  is  the  most  fmtful 
source  of  domestic  discord  and  vexation.  A  comprehensive  provi- 
sion, enabling  a  testator  to  devise  such  real  estate,  and  such  bene- 
ficial interests  in  real  estates,  whether  vested  rights  of  entiy  or 
action,  or  continsrent  or  executory  interests,  as  he  should  be 
entitled  to  at  his  death,  would  at  once  sweep  away  a  host  of  en- 
tangling questions  about  implied  revocations,  and  the  effect  of  the 
tortious  acts  of  tenants  in  possession.  It  is  well  known  that  the 
different  decisions  upon  the  statute  of  wills  are  utterly  at  variance 
in  their  principle,  and  that  the  omnipotent  intervention  of  the 
legislature  is  alone  competent  to  harmonise  this  most  important 
and  interesting  branch  of  the  laws  of  real  property.  The  present 
opportunity  ought  not  to  be  overlooked. 

Bills  of  Exchange  Bill. 

A  bill  has  been  introduced  by  the  Attorney  General,  relative  to 
bills  of  exchange  and  promissory  notes,  the  purpose  of  which  is 
any  thine  else  Uian  what  is  statea  in  the  title.  It  is  entitled  **  A 
Bill  for  declaring  the  L%w  in  relation  to  Bills  of  Exchange  and 
Promissory  Notes,  becoming  payable  on  Good  Friday  or  Christ- 
mas-day :  whereas  so  far  as  Good  Friday  and  Christmaa-day  are 
concerned,  it  relates  only  to  bills  of  exchange,  ttc.  falling  due  on 
the  day  before  either  m  those  days.  The  bill  in  its  original 
shape,  after  reciting  the  39  and  40  Geo.  3,  c.  42,  and  stating 
that  notwithstanding  the  said  act,  and  the  general  custom  of  mer- 
chants, doubts  had  arisen  as  to  notice  of  dishonor,  provided  that 
where  bills  of  exchange,  &c.  should  be  payable  on  the  day  pre- 
ceding Good  Friday  or  Christmas-day,  notice  of  dishonor  need 
not  be  given  until  the  day  next  after  such  Good  Friday  or  Clirist- 
mas-day;  and  that  whenever  Christmas-day  should  fall  on  a 
Monday,  notice  of  bills  payable  on  the  preceding  Saturday  need 
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not  be  giTen  until  Tuesday.  Thus  although  provifflon  was  made 
for  the  event  of  Christmas-dav  falling  on  a  Monday,  none  was 
made  for  the  no  less  probable  contingency  of  its  falling  on  a 
Saturday.  In  the  committee  two  chiuses  were  added.  The  first, 
provided  that  Good  Friday  and  Christmaa-day  ahoidd  for  all  other 
{purposes,  as  r^ards  bills  of  exchange,  '&c,-  be  treated  and  con- 
sidered as  the  Lord^s-day,  commonly  called  Sunday.  The  second, 
after  stating  that  doubts  have  existed  as  to  days  appointed  by  his 
Majesty^s  proclamation  for  solemn  &sts  or  days  m  thanksgiving, 

Srovided  that  bills  of  exchange,  &c.  falling  due  on  a  fast-day  or 
ay  of  thanksgiving  should  he  payable  on  the  day  preceding,  and 
that  where  they  should  fall  due  on  the  day  precedme,  notice  of  dis- 
honour need  not  be  given  until  the  day  met  such  fast-day. 

Upon  re-commitment,  days  of  fast  or  thanksgiving  were  added 
to  the  first  of  these  clauses ;  and,  in  the  second,  provision  was 
made  for  the  fast-day  falling  on  a  Monday;  but,  as  in  the  case  of 
Christmaa-day,  none,  alas  !  was  made  for  its  falling  on  a  Saturday. 
And  in  this  shape  the  bill  has  passed.  We  had  imagined  that  all 
doubts  with  respect  to  the  great  festivals  of  the  church  had  been 
long  removed,  especially  recollecting  that  in  the  case  of  Linds  v. 
Unsworth,  2  Campb.  N.  P.  C.  802,  Lord  EUenboroi^h  held 
that  a  Jew  was  not  bound  to  give  notice  on  a  great  Jewish  festival. 
But  if  doubts  existed,  the  shortest  course  would  have  been  to  pass 
an  act  almost  in  the  words  of  the  first  clause  (A),  added  by  the 
Committee  in  its  amended  shape ;  that  is,  *^  that  Christmas-day, 
Good  Friday,  and  every  day  of  fast  or  thanksgiving  appointed  by 
his  Majesty,  shall  for  all  purposes^  as  regards  biUs  of  exchange 
and  promissory  notesy  be  treated  and  considered  as  Sunday.^ 
This  would  do  away  with  the  necessity  of  entering  into  those  teoi- 
ous  particulars,  which,  instead  of  producing  certainty,  are,  from 
their  omissions,  the  constant  source  of  error  and  difficulty.  The 
two  clauses  introduced  by  the  committee  oi^ht  to  have  changed 
phu:es. 

Spring  Gun  Bill. 

The  bill  to  prevent  the.  setting  of  spring-ffuns,  which  last  year  ori- 
ginated in  the  House  of  Lords,  and  was  thrown  out  in  the  House 
of  Commons  by  a  majority,  we  believe,  of  one  only,  has  been  again 
introduced  this  session  in  the  House  of  Commons.  It  has  already 
passed  both  Houses,  and  has  been  sent  back  by  the  Lords  witn 
some  amendments.     The  bill  is  intituled — 

<*  A  bill  to  prohibit  the  setting  of  Spring-g^s,  Man-traps,  and 
other  Engines  calcidated  to  destroy  Human  Life,  or  inflict  grievous 
bodily  HSnu."" 

By  the  provisions  of  the  bill  in  its  present  form,  setting  spring- 

l2 
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guns,  or  other  engineB,  be,  or  allowing  them  to  remain  set, 
to  be  deemed  a  miMemeanor.  The  act  not  to  extend  to  engines 
let  in  dweUing-hoiues  for  their  protection,  nor  to  traps,  &c.  set 
for  the  destruction  of  yermin;  not  to  a^ct  or  autnorise  any 
proceedings  already  commenced ;  not  to  eictend  to  Scotland. 

The  bifi  in  its  original  shape  Umited  the  prohibition  to  engines 
set  in  ufoodsy  wood^groundsy  plantatumsy  and  undertooodSf  but 
was  amended  by  the  Lords  m  its  present  more  comprehensiTe 
form.  Especial  care  has  been  taken  to  aroid  the  expression  of 
any  opinion  as  to  the  legdity  or  illq^ty  of  sudi  engmes  by  the 
easting  law. 

MiSCELLANEOITS  fiXLLS. 

The  following  bills  are  alsq  in  proffress : — 
A  Bill  to  repeal  an  Act  of  the  6tn  Y  ear  of  His  present  Majesty, 
for  regulating  Vessels  carrying  Passengers  to  Foreign  Jrarts, 
so  far  as  relates  to  the  Carriage  of  Passengers  to  the  British 
•  Possessions  on  the  Continent  m  North  America ;  and  to  make 
further  Provision  respecting  the  Carriage  of  Passengers  to  the 
said  British  Possessions. 
(The  blanks  in  this  bill  not  having  been  filled  up,  we  defer 
the  abstract  to  our  next  number.) 

A  Bill  to  reffulate  the  the  Prosecution  of  Fraudulent  Bankrupts 
in  Scotumd. 
Any  trustee  or  creditor  on  the  sederunt  book  may,  with  the  con- 
course of  his  maiesty^s  advocate  for  Scotland,  j^secute  any  person 
accused  of  fraudulent  bankruptcy  before  the  high  court  or  any  cir- 
cuit court  of  judiciary  accoidipg  to  the  forms  thereof,  and  the 
judges  of  such  courts  to  have  the  same  powers  as  the  lords  of  session 
respecting  such  crime. 

A 'Bill  to  extend  the  Provisions  of  an  Act  made  in  the  5^  Greo.  3, 
for  regulating  the  Costs  of'  certain  Distresses. 
The  provisions  of  57  Geo.  3,  c.  93,  are  extended  to  any  distress 
or  levy  which  shall  be  made  for  any  land  tax,  assessed  taxes,  poor]s 
rates,  church  rates,  sewer  rates,  or  any  other  rates,  taxes,  imposi- 
tions, or  assessments  whatever,  when  the  sum*,  or  part  of  a  sum, 
distrained  for,  does  not  exceed  . 

(It  would  be  hij^hly  expedient  to  guard  against  the  frauds  of 

brokers,  by  fixmg  certain  periods,  as  the  first  Monday  in  every 

month,  and  the  places  at  which  all  goods  taken  under  distress 

should  be  publicly  soM  by  auction,  unless  previously  redeemed 

.  by  the  owners.) 
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A  Bill  to  regulate  the  {^ranting  of  Licences  to  Keepers  of  Innsy 
Ale-housesy  and  Victualling-houses  in  England. 

Sect.  1,  2,  3^  4,  5,  6.  Greneral  licensing  meetings  to  be  held 
annually;  time  and  place  to  be  appointed  by  two  justices  for  the 
division,  be.  fourteen  days  before  meeting ;  justices  at  such  meet- 
ing may  adjourn,  but  not  to  any  day  withm  five  days  after  ori- 
ginal meeting ;  special  petty  sessions  to  be  appointed  for  tranfer- 
ring  licences ;  time  and  place  for  holding  adjourned  general  meet- 
ing or  special  sessions,  to  be  appjointed  by  two  justices  as  aforesaid; 
constables  to  attend  such  meetings  under  penalty  of  5/. 

Sect.  7*  No  justice  who  is  a  brewer,  distiller,  [back-maker^ 
cooper,]*  dealer  m  malt,  [Aop«,]  ale,  beer,  or  exciseable  liquor, 
[trtne,]  shall  act,  or  be  present,  or  take  part  in  any  discussion  or 
abjudication  respecting  licences  or  complaints  under  this  act  And 
no  justice  shall  act  on  such  occasions  in  any  case  which  shall  have 
relation  to  any  house  of  which  he  is  the  owner,  {mortgagee  lessee^] 
manager,  or  agent ;  or  relating  to  any  house,  the  property  of  any 
(j»erson  whatsoever,]  boewer,  distiller,  [backmaker,  coopery]  dealer 
m  malt,  [^^^,1  ale,  beer,  or  exciseable  liquor,  [«Hn«,]  to  whom 
such  justice  shall  be  by  blood  or  marriage,  the  [htiabandj]  father^ 
son,  brother,  uncle,  or  nephew,  or  of  whom  such  justice  shall  be 
the  partner  in  any  trade.     PenaltT  100/. 

Sect.  8.  Brewers,  distillers,  &c.  as  before,  disqualified  from 
acting  as  clerk  of  the  peace.  Penalty,  201. ;  [second  offence,  100/.] 

Sect.  9)  10, 11.  'Three  justices,  not  disqualified,  to  be  pesent 
at  every  meeting ;  every  question  to  be  decided  by  die  majority ; 
and  every  licence  to  be  signed  by  the  majority,  not  less  than  three. 
Where  number  of  justices  insmficient,  the  justies  of  the  adjoin- 
ing division  of  the  same  county  may  be  called  in. 

Sect.  12, 13, 14, 15.  Notice  of  api>lication  for  a  licence  to 
keep  a  house,  not  previously  kept  as  an  inn,  &c.,  or  for  renewal, 
to  be  affixed  to  the  church-door,  and  a  copy  to  be  served  on  the 
rector,  be. ;  rector,  &Ci  to  certify  as  to  the  fitness  of  persons  ap- 
plying for  licence,  and  of  houses  to  be  kept 

Sect.  16.  Justices  may  grant  licences  if  the  certificates  are  fa- 
vourable ;  if  not,  they  may  examine  witnesses  on  oath,  and  grant 
or  withhold  licence  at  their  discretion. 

Sect.  17,  18,  19.  Persons  applying,  to  produce  certificates 
from  their  own  parish ;  rectors,  &c.  to  state  their  opinions  impar- 
tially ;  licence  to  state  whether  certificates  have  been  producecL  ^ 
-  Sect.  20.  Licensed  officer  to  enter  into  recognisance  with 
sureties;  himself  in  60/.,  and  one  surety  in  50/.,  or  two  in  25/. — fio 
overseer,  peace  o$cer,  brewer,  be,  nor  officer  of  excise,  to  be  surety. 

*'Tlie  words  in  Italic  within  brackets  are  suggested  alterations. 
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Sect.  SI.  Duntioii  of  licence  one  year,  from  Sth  April  in 
Middlesex,  and  ekewhere  from  10th  October. 

Sect.  ^.  In  case  of  death,  &c.,  of  person  licensed,  or  de- 
struction,  &c.  of  bb  house,  justices  at  special  session  may  grant 
licence  to  executors,  &c,  or  for  another  house. 

Sect.  23.  Licences  granted  at  other  time  or  place  shall  be 
Toid. 

Sect.  S4.  The  derk  of  the  peace  to  keep  a  register  of  li- 
cences, fee  registerim^vaiid  copy,  &. ;  neglectmg  to  register,  or 
refusing  inspectio%"penalty  61. 

Sect.  26.  Fees  to  be  paid  for  licences,  constable,  &c.  6d. ; 
high  constable,  6d. ;  clerk  of  the  justices,  6ff. ;  for  preparing  pre- 
cepts and  notices.  Is.  6d. ;  derk  of  the  peace,  2s. ;  penalty  on 
taxing  higher  fees,  for  each  offence  51. ;  [second  offence  lOA,  third 
offence  disauMfication.'\ 

.  Sect.  2d,  2^  28.  No  sheriff's  officer,  &c.  shall  be  canable  of 
holding  licence ;  licence  transferred  to  such  persons  to  oe  void. 
No  excise  licence  to  be  granted  except  to  persons  licensed  under 
this  act  Penalty  on  selling  beer,  spirits,  &c.  without  licence, 
20/. 

Sect.  29.  Persons  licensed  shall  sell  beer  and  cyder  by 
standard  measure ;  penalty,  40«.  and  costs,  over  and  alioye  any 
other  penalty  for  the  same  offence. 

(Wine  is  not  included,  query,  whether  it  should  not  be  enacted, 
that  all  wine  bottles  should  be  made  according  to  standard  ?) 

Sect.  90.  Justices,  when  diey  grant  licence,  to  express  the 
hours  of  the  night  and  morning  during  which  the  house  is  to 
be  open ;  where  no  other  time  expressed,  hours  between  ten  in 
the  afternoon,  and  five  in  the  mommg,  shall  be  deemed  unseason- 
able, reception  of  travellers  excej^ted.  Houses  may  be  closed  by 
order  of  justices  after  sun-set,  m  case  of  tumult,  or  expected 
tumult 

Sect.  30.  For  first  offence  against  the  tenor  of  his  recognisance, 
offender  may  be  fined  ^5/.  and  costs,  or  in  case  of  non-payment 
committed  for  one  month.  For  second  offence,  10/.  and  costs, 
or  committed  for  three  months.  For  third  offence,  the  justice  is 
to  adjourn  the  case  to  the  next  special  petty  session  under  this 
act,  when  offender  may  be  fined  50/.  and  costs,  or  be  committed 
for  six  months ;  in  such  case  licence  may  be  suspended.  The 
justices,  or  party  accused  may  refer  the  case  to  thi  Quarter  Ses- 
sions ;  when,  on  verdict  of  gmlty,  the  recognisances  d[  the  party 
shall  be  estreated,  and  it  shall  be  in  the  discretion  of  the  Court  to 

f)unish  the  party  bv  fine,  not  exceeding  100/.,  or  to  adjudge  the 
icence  forfeited.     If  licence  forfeited,  the  offender  shall  be  in- 
capable of  keeping  an  inn,  &c.  for  three  years  from  the  adjudica- 
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tion.    Quarter  Sesdon  may  adjourn  the  case.    The  Court  may 
proceed  thoi^h  the  party  does  not  appear. 

Sect.  31,  32.  Party  acquitted  in  such  alleged  (third)  offence 
may,  on  a  subsequent  cnar^  of  another  offence,  be  found  guilty, 
and  punished  as  for  a  third  offence.  Convictions  for  offences 
under  former  acts  to  be  reckoned  under  this  act 

Sect.  33.  Justices  may  order  proceedings  at  the  sessions  to 
be  carried  on  by  their  derk ;  expences  to  be  charged  on  the  poor 
rates,  [county  rate  f\ 

Sect.  34,  35.  penalties  on  justices  may  be  recovered  by 
action  of  debt  Other  fines  and  penalties  shall  be  sued  for  and  re- 
covered before  one  [?]  justice,  who  in  case  of  non-payment  may 
commit  the  party  according  to  the  terms  of  this  act,  or,  when  no 
time  is  expressed,  for  any  term  not  exceeding  three  months,  or  may 
issue  a  distress. 

Sect.  36,  37,  38,  39.  Penalty  on  witness  refiiang  to  attend, 
or  be  examined,  20^.  Appeal  to  the  Quarter  Sessions,  the  judg- 
ment of  which  diall  be  final.  Justices  may  bind  parties  to  ^ve 
evidence,  and  commit  them  in  case  of  n^lect  or  refusal.  Sessions 
may  adjudge  costs  to  be  paid  to  the  justice  against  whose  judgment 
an  appeal  has  been  brought 

Sect.  40,  41,  42,  43.  Actions  affamst  justices,  be.  to  be 
broi^ht  within  three  months — generu  issue  may  be  pleaded; 
form  of  conviction ;  convictions  to  be  registered;  certiorari  taken 
away. 

Sect.  44,  45.  This  act  to  commence  from  the  first 'of  Novem- 
ber next,  after  its  passing.  The  following  statutes,  except  so 
much  of  them  as  repeal  former  statutes,  to  be  repealed :  5  and 
6  E.  6,  c.  25;  1  J.  1,  c.  9;  4  J,  1,  c.  4,  6;  7  J.  1,  c.  10; 
21  J.  1,  c.  7;  1  C.  1,  c.  4;  3  C.  1,  c.  3;  9  G.  2,  c.  23,  s.  14, 
15,  20;  24  6.  2,  c.  40,  s.  24;  26  6.  2,  c.  13,  s.  12;  26  6.  2, 
c.  31 ;  28  6.  2,  c.  19,  s.  2;  29  6.  2,  c.  12,  s.  23,  24;  30  6.  2, 
c.  24,  s.  14;  5  G.  3,  c.  46,  s.  20,  21,  22;  32  G.  3,  c.  50; 
35  G.  3,  c.  Ill,  c.  1—6,  9,  &c. ;  38  G.  3,  c.  54,  s.  13;  39  G.  3, 
c.  86;  48  G.  3,  c.  143.  s.  ^.  10;  4  G.  4,  c.  125,  s.  1—6;  but 
licences  granted  under  them,  or  under  3  G.  4,  c.  77)  ^hich  is  to 
remain  in  force  till  the  first  of  November,  1827,  and  recognizances 
to  remain  in  force.    3  G.  4,  c.  77«  ^  remain  as  aforesaid. 

Sect.  46.  This  act  not  to  affect  the  nrivileges  of  universities, 
nor  the  time  of  licensing  in  the  city  of  London,  nor  the  sale  of 
beer,  &c.  in  fairs. 

Sect.  47^  The  words  person,  party,  &c.  may  be  construed  in 
the  plural ;  and  also  the  words  house,  notice,  &c.  The  words 
county  or  place,  to  include  any  county,  riding,  &c.  The  words 
rector,  or  officiating  minister,  to  include  any  rector,  vicar,  or 
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curate;  the  word  inn,  any  tnn,  akhousei  or  vietoaDiiig  bouae; 
the  word  peaoe  officer,  any  high  or  petty  oonBtaUo,  bo. ;  the  word 
beer,  any  ale,  beer,  cyder,  or  exdaeable  liquor;  ibe  word  penalty, 
any  fine,  penalty,  or  fbifeiture  of  a  pecuniary  nature,  Mid  the 
wcras  pnriiui  officer  to  include  any  churchwarclen,  chapelwarden, 
or  overseer,  and  ibe  meaning  of  these  words  not  to  be  restiicted. 
though  subseouently  referred  to  in  the  singular  number  or  mascu- 
line sender  omy. 
(Having  introduced  this  clause,  it  will  be  well  for  the  ftamer 
of  this  bill,  to'  revise  it  with  a  view  to  striking  out  unne- 
cessary words.) 

A  Bill  to  provide  for  the  Relief  of  Persons  aggrieved  by  unlaw- 
ful or  excessive  Distrc^ises,  or  by  the  Retusal  of  Acquittance 
for  Rent  in  Ireland. 

Sect.  1.  Where  a  distress  b  made  for  rent,  not  exceeding 
1(K.,  justices,  on  complaint  that  the  distress  is  illegal  or  excessive, 
may  summon  the  party  complained  against  to  appeal  at  the  Petty 
Sessions  to  show  cause  why  replevin  would  not  Iks  made. 

Sect.  2.  Justices  at  retty  Sessions  may  grant  an  order  of 
replevin,  returnable  at  the  next  Quarter  Sessions. 

Sect.  3.  Justices  may  recommend  the  payment  of  such  sum 
SB  they  think  jusdy  due. 

Sect.  4,  5.  Recc^piisance  to  be  entered  into  by  the  com- 
plainant ;  form  of  recoffnixance,  and  of  replevin  order. 

Sect.  6,  7-  Pound-keeper,  &c.  on  bdng  served  with  a  copy  of 
the  order,  to  deliver  up  the  distress,  on  nain  of  bong  fined  ten 
shillings  for  every  twenty-four  hours  after  Uiat  he  retains  it 

Sect.  8.  Recognisance  and  order  to  be  lod{;ed  with  derk  of 
the  peace  three  davs  previous  to  the  Quarter  Sessions. 

Sect.  9, 10.  Assistant  barrister  may  try  the  validity  of  such 
order,  and  give  judgment,  and  decree  for  rent  and  costs. 

Sect.  11.    App^  frojn  assbtan^  barrister  to  judge  of  assise. 

Sect.  12.    Appellant  to  give  security. 

Sect.  13,  14l  No  proceedings  under  this  act,  in  any  case 
where  ejectment  had  oeen  brought  previous  to  complaint  The 
act  not  to  extend  to  crown  rents,  quit  rents,  &c. 

Sect.  15.  Persons  paying  rent  may  demand  a  receipt,  pro- 
viding a  stamp,  where  necessary. 

Sect.  16.    Penalty  for  refusing  a  receipt 

A  Bill  ibr  the  better  Administration  of  Justice  at  the  holding  of 
Pet^  Sessions  by  Justices  of  the  Peace  in  Ireland. 
Sect.  1,  2.     Counties,  cities,  &c.  may  be  divided  by  the  Court 
of  Quarter  Sessions  into  (fistricts  for  holding  Petty  Sessions ;  the 
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otte  far  tiidh  division,  spedfying  the  extent  of  each  district,  to 
be  entered  in  the  crown  lxK>k. 

SxcT.  S.    Grrand  jury  to  present  an  annual  sum  far  a  jusdoe 


SicT.  4.  Clerk  appointed  by  the  justices  may  receiTe  the  fees 
in  the  schedule. 

Skct.  5.  Printed  table  of  fees  to  be  affixed  within  ereij 
court4iouse. 

Sect.  6.  Registry  of  proceedings  to  be  kept  as  in  the  schedule 
annexed. 

Sect.  7*  Informations  to  be  transmitted  to  the  derk  of  the 
crown,  be. 

Sect.  8.  Particular  entry  to  be  made  where  a  single  justice 


Sect.  9«  List  of  informations,  &c.  before  a  single  justice  to 
be  hud  before  the  Quarter  Sessions. 

Sect.  10.    Summons,  &c.  to  be  signed  by  at  least  two  justices. 

Sect.  11.  Copies  of  the  statutes  not  to  be  distributed  to  the 
maffistrates  until  the  Petty  Sessions  haye  been  provided. 

Sect.  12.  Magistrates  at  Petty  Sessions^  may.  determine  any 
case,  although  the  complaint  may  have  been  received  at  the  pre- 
vious Petty  Sessions. 


PARLIAMENTARY  PAPERS. 

The  Reports  of  Committees  and  returns  made  on  official  au- 
thori^  which  are  every  year  laid  before  the  Houses  of  Parliament, 
contam  much  valuable  information  relative  to  the  law  and  juris- 
prudence of  the  country,  which  at  present  ia  nearly  inaccessible 
nom  the  expensive  form  in  which  it  is  given,  and  the  immense  mass 
of  other  matter  with  which  it  is  mixed  up.  The  papers  annually 
presented  to  Parliament  amount  to  nearly  nfty  folio  volumes,  and  re- 
late to  almost  every  subject  connected  witn  the  government  and 
administration  of  this  country  and  its  foreign  dependencies.  Thev 
are  printed  for  the  use  of  the  members  and  not  for  sale,  and  thouff n 
the  officers  of  the  Houses  of  Parliament  allow  other  persons  to  8iu>- 
scribe  for  the  whole  collection,  it  is  only  by  chance  or  by  favour 
that  papers  upon  any  particular  subject  can  be  obtained  by  those 
who  have  occasion  to  consult  them.  We,  therefore,  propose  to  give, 
in  a  short  and  condensed  form,  the  substance  of  aU  the  papers  laid 
before  Parliament  which  relate  to  the  subject  of  the  present  work, 
and  by  these  means  to  render  the  information  contamed  in  them 
more  available  to  public  use. 
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ExpiBED  Laws. 

Enumeration  of  all  the  Public  General  Laws  wfiich  have  expired  between 
S  February,  1896,  being  the  first  day  of  the  last  Session,  and  14 
Norember,  1886,  being  the  first  day  of  the  present  Session,  omitting 
only  such  annual  and  other  Acts  as  have  been  replaced  by  other  Acts 
now  in  force. 


Stti4«t. 

Original  Acta. 

Lost  ConttBolDg 
Acta. 

Timoof 
BzpintkMb 

U.  K. 

CutTom, 
(FlMSMiCfe.) 

6  0eo.4.e.  lll.idi. 

• 

5A|irll.l8S6. 

O.B. 

PtVBUkmaWwnh 

5SG«o.S.e.liS. 

38  Goo.  3.  e.  77. 

MJaiio,lSS6b 

1 1 ' 

I. 

Lira*  Maotfa^ 

6Geo.4.e.lfS.a  4S. 

1  July,  1896. 

O.B.*I. 

UmmAM  BftiMB. 

4  Geo.  4.  e.  74.  ■.  60. 

6  Goo.  4. 0.100. 1.31. 

3  July,  18S6. 

U.K 

Ciwrovt, 
(CWeSMd.^;.) 

6GM.4.6.111.idi. 

SJoly.lStsl 

8. 

CoPARimBMin. 

6  Gtoo.  4.  e.  181. 
(Sw  7  Geo.  4.  e.  67.) 

6  July,  1896. 

I. 

Pdum  Wonn. 

1  Geo.  4.  e.  31.  ••  14. 

6  Goo.  4*0. 101.  c  It. 

94July,1896L 

■.*W. 

6  Geo.  4.  e.  193. 

1  Aof^  1896. 

V.K, 

7  Goo.  4.  e.  70. 

lSAof.1896. 

m. 

BAMiNonk 

7  Goo.  4.  c  6. 1. 1. 

10  Oct.  1896. 

O.B. 

IranviTTf 

7G«k4.e.44.g.l« 

10OeC1896. 

U.K. 

Conoaa, 

{Unemt,} 

6G00.4.  e.lll.Mii. 

7Gco.4.o4S.fcS9. 

10OeC1096. 

I. 

Takm  or 
PAsant. 

6  Goo.  4.  0.^99.  ■.  S-4 

EndofSprtaf 
Anlaaf,  1896. 

Expiring  Laws. 

Enumeration  of  all  the  Public  General  Laws  which  are  about  to  expire,  in 
the  course,  or  at  the  end  of  the  present  Sesrion  of  Parliament,  or  sdfter 
the  14  NoTember,  1886,  and  on  or  before  the  1  August,  1888. 

Acts  expiring  at  the  end  of  the  present  Session,  7  Geo.  4.  sess.  8. 


T^Ttfw<^fag  to 


«^ 


8. 


■^^ 


U.K. 


Subjeet 


IirSOLTXirTB. 


CasDiTomo. 


Whxat, 
Importatiom  of 


Origbal  Adi. 


l&SOeo.  4.e.fi9. 
3  Geo.  4.0. 184. 


64  000.  8.6. 187* 


6  Oo^  4.  e.  64. 


Lott  CoDtinniiig  Ads. 


.W.i^B^^«^ 


6000.4.  e.11. 


18S70 


Parliameniafy  Papers. 


155 


ACTB  EXPimiNG  AFTSB  14tH  NoV.  1826,  AND  ON  OR  BEFOBE 

IsT  August,  1828. 

JV:  B.  ^Sfe."  after  any  date  m  the  fiUowing  list  eigniJUe  '' to  the  end  of  or 

\%m,  ike  sessUm  next  eruuing  the  date  specified." 


Pvlod  of 
Dimtte. 

Extend- 
ii«  to 

Sol^Mt. 

Original  Aets. 

Last  doatintting  AcU. 

late. 

If  Not. 

U.K. 

Alinfc 

56  Geo.  S.  e.  Sd. 
aietMe7Gse.i.^ 

5  Geo.  4.  c.  83. 

1817. 

USD. 

U.K. 

Corn  (Importadon) 

7  Geo.  4.  c.  71. 

UtD-ftC 

E. 

AlehooMt 
rCttstoma  (OlMt) 

8  Geo.  4.  c.  77. 

6  Geo.  4.  e.  111.  sch. 

7  Geo.  4.  e.  65. 

5JaD. 

U.K. 

I   Aihfuand  Brim-^ 
1  ittme                 V 
(jCDnwtaeU)        J 

6  Geo.  4.  e.  111.  s.  8. 

9  IfaRht  te. 

I. 

UntewAd  SoetoClM 

6  Geo.  4.  c.  4. 

^ 

G.B. 
U.  K. 

AoBiul  Dutiet: 
On  Pcnooal    \ 
ErtatM,  fte.     / 

Mutiny  Acta  1 
Anny 

"^000.4.6. 18. 
7  Geo.  4.  c.  10. 

ISllMdi 

Muincf 

ell. 

U.K. 

InnkMpcn  (Soldlan) 

7  Geo.  4.  c.  14. 

O.B. 

MUitUi 

f 

« 

Psy«  te. 

7  Geo.  4.  e.  17. 

I. 

AUOWUMI 

99.  40.  Geo.  3.  c.  44. 

7  Geo.  4.  c.  17.  •.  15. 

ta 

U.K. 

Indemnity  (OlBect) 

7.  Geo.  4.  e.  48.  s.  85. 

11  Jut 

U.K. 

\cultu«lCoinp«y|        ^  ^j,^^ 

IJvly 

U.K. 

Rovwue  Inquiry 

/l,8Geo.4.e.90.  \ 
\  5  Qeo,  4.  e.  87.     / 

5  Geo.  4.0. 7. 

IJaly,  te. 

U.K. 
U.K. 

New  South  WalM,  Jbe. 
Annual  Duties; 
Sugar 

4  Geo.  4.  e.  98. 

7  Geo.  4.  e.  118.  s.  1. 

J 

U.K. 

Cuatoms  (Spelter) 

6  Gto.  4.  c.  111.  sch. 

SJvly             4 

(Olovea) 

7  Geo.  4.  e.  48.  s.  7. 

U.K. 

/Britlflh  Ships       \ 
\  (Repairs;  Crews)  / 

6  Geo.  4.  e.  110. 8.7*  8. 

k 

I. 

Foundlings 

6  (ieo.  4.  c.  101. 

6  July 

E. 

Saloey  Forest 

6  Geo.  4.  e.  189.  s.  19. 

lOOetober 

U.K. 

Excise  (Glass) 

59  Geo.  3.  e.  104.        !5  Geo.  i.  c.  40.  s.  I. 

1818. 

5Jnuiary        / 

U.K. 

Cuatoms  (Smalts) 

6  Geo.  4.  c.  111.  seh. 

E. 

London  Bridge 

7  Geo.  4.  e.  40.  s.]. 

MMudi,  te. 

I. 

Yeomanry 

43  (ieo.  8.6.  111. 

4  Geo.  4.  e.  15. 

IS  Aprn 

I. 

Ughting.fte.  of  Cities 

SGep.3.e.l5.s.ll.ll 

47  Geo.  3.  St.  I.e.  41. 

lOJtiM 

U.K. 

Van  Diemen's  Land  \ 
Company             l 

6  Geo.  4.  c.  89. 
(As  to  time  of  gnnt> 
ing'Charter.) 

95  Jiam,  te. 

E. 

Charities 

/  58  Geo.  3.  e.  91.  \ 
\59Gco.8.e.81.  / 
6  Geo.  4.  e.  75. 

5Geo.4.c.5a. 

17JttM 

U.K. 

Canada  Company    | 

(As  to  time  of  grant, 
ing  Charter.) 

f 

U.K. 

Customs  (Flax) 

6  Geo.  4.  e.  111.  sriu 

5  July              } 

^ 

(high  duties) 

S. 

DistUleriee 

8  Geo.  4.  e.  51. 

7  Geo.  4.  e.  15. 

( 

» 

(Ulicit  DUtlllaUon] 

IS  July 

E. 

Naral  and  MUitaryl 
Pensions.  Ate.       / 

3Geo.  4.  e.51. 

4  Geo.  4.  c.  11. 

19Jnly,*e. 

I. 

Arms 

47  Geo.  3.  St.  1.  e.  34. 

4  Goo.  4.  c.  14. 
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Of  tlwae  debtors,  139  were  in  cwtodj  under  judgment!  rf  the 
InicdTent  Debton*  Court ;  and  315  had  applied  to  that  Court 
for  relief,  and  their  petitions  were  in  ■  course  of  heuing  at  the 
time  of  the  returns ;  out  this  latter  number  was  not  the  vhote  oriF 
those  who  had  appUed  for  relief,  as  the  returns  are  stated  to  be 
incomplete  in  that  respect,  the  gaolers  having  no  official  means  of 
obtun^ig  the  information. 

Obtitnationt. — About  two-thirds  of  the  persons  in  custody  for 
mxnm  above  j^OO  were  confined  in  the  prisons  of  the  metropolis. 

Out  (tf  the  53  persons  confined  for  costs  in  the  whole  of  En^and 
and  Wales,  it  wpears,  from  the  rfetums,  that  13  were  confined  in 
the  City  Gaol  of  Bristol,  and  only  one'  in  Londni.  No  e 
tion  is  ffna  of  this  disproportion. 

Dbbtobs  IiiPuspireD  in  Scotland. 
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The  distinction  between  '*  Mesne  Process,"  "  Judgment 
Recovered,*'  and  "  Costs,"  is  stated  in  the  returns  to  beunbiowB 
in  Scotland.  And  it  is  stated  that  the  Court  of  Session  is  the 
Court  fbr  the  Relief  of  Insolvent  Debtors  in  ScotUnd,  and  that 
the  Sherit^  by  whom  the  returns  were  made,  had  no  access  to 
know  whose  petitions  were  in  a  course  of  hearing  in  that  Court. 
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Debtors  Imprisoked  in  Ireland. 
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Of  these  debtors,  38  were  in  custody  under  judgment  of  the 
Insolvent  Debtors^  Court ;  and  138  had  applied  to  Uiat  Court  for 
relief,  and  their  petitions  were  in  a  course  of  hearing. 

The  returns  from  Ireland  do  not  distinguish  between  persons  in 
custody  on  mesne  process,  on  judgment,  and  for  costs* 


Insolvent  Debtors. 

An  account  of  the  number  of  persons  who  have  taken  the  benefit 
of  t|ie  Insolvent  Debtors^  Act  between  Ist  Dec.  18S5  and  1st 
Dec.  1826. 


Dischari 
Remanded  •  • . . 


In  liondoD. 


• .  • 


2435 
102 


In  the  Country. 


1905 
184 


In  Walet. 


51 

7 


Told. 


4391 
283 


Bankrupcy. 

Commissions  sealed  during  ^0732^3 783  not  opened. 

same  penod.  3      '  '^ 

Number  of  Commissions  gazetted  between  the  Ist  Oct.  1816  and 

Ist  Oct.  1826 — (ten  years. 

In  London ;  •    6320 

In  the  Country   7096 

Total 13416 

Amount  of  Unclaimed  Dividends  on  the  3d  April,  1827,  certified 

under  the  6  Geo.  4.  c.  16.  s.  110. 

^219,978    9    10. 
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COMMITNSNTB   FOB    CoNTEMPT   OF  CoURT. 

An  account  of  the  number  of  persons  that  were .  confined  for 
contempts  of  the  Courts  of  Chancery  and  EzcHequer  on  the 
11th  July,  1820, — stating  how  many  have  died,  or  have  been 
discharged,  and  how  many  now  remain  in  custody.  Also  a 
fike  account  of  persons  committed  for  similar  contempts  since 
the  11th  July,  1820. 

Total  in  custody  on  the  11th  July,  1820 32 

Dischaiged  since  that  period   •  •  •  • •  •  18 

RemoY^  by  habeas  corpus  to  other  prisons  •  •    1 
Died 8 

-        27 

Remained  in  custody  on  7th  March,  1827 6 

Total  number  of  persons  committed  for^ 

contempts  from  11th  July,  1820  to  5th  V 123 

March,  1827,  inclusiye  j 

Discharged  in  same  period  •  •  •  •  • 85 

Removed  by  habeas  corpus  to  other  prisons,  14 

Died 4 

—        103 

Remaih  in  custody • 20 

Settlemsitt  Appeals. 

Statement  of  the  number  of  Appeal  Cases  against  Orders  of  Re- 
moval tried  in  the  different  Courts  of  Quarter  Sessions  in  Ei^- 
land,  for  the  years  1824,  1825,  and  1826,  respectively;  ab- 
stnu^ted  from  the  returns  from  the  different  counties  and 
towns. 


Years: 

1824 

1826 

1826 

Number  of  Cases. 

1002 

773 

1206 
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PROCEEDINGS  BEFORE  MAGISTRATES. 

The  theoretical  severity  of  the  Criminal  Law  of  England,  con- 
trasted with  the  practical  impunity  of  some  offenders,  and  the  con- 
sequent increase  of  crime,  has  long  been  a  reproach  to  our  Juris- 
prudence ;  another  evil,  as  to  the  apportionment  of  punishment  to 
crime,  has  arisen,  almost  of  necessity,  firom  the  construction  of  the 
Courts  of  Quarter  Session,  and  from  the  number  of  oiFencetf  over 
which  it  has  been  the  fashion  of  late  years  to  ^ive  summary  juris- 
diction to  Justices  of  the  Peace.  Every  pansh  has  its  distinct 
law,  or,  which  amounts  to  the  same  thing,  every  magistrate  has  his 
own  peculiar  views  of  the  enormity  of  ounces:  one  is  the  terror  of 
vagrants,  another  of  poachers,  another  of  old  apple  women  who 
unrighteously  sell  their  fruit  on  Sundays ;  some  take  the  poor- 
house,  some  the  ale-house,  under  their  special  supervision ;  but 
there  is  no  Supreme  Court  which  can  practically  bring  these  dis- 
cordant elements  into  unity  of  action.  The  tneory  of  the  law 
indeed  assigns  this  office  in  some  cases  to  the  King^s  Bench  ;  but 
every  day^s  observation  shows  the  inefficacy  of  its  control,  even 
where  it  is  caUed  upon  to  act,  and  can  act,  and  experience  points 
out  numerous  evils  in  the  administration  of  justice  which  even  this 
tribunal  of  highest  authority  in  criminal  matters  cannot  remedy. 

Our  attention  has  been  recently  drawn  to  this  subject  by  ob- 
serving the  disparity  of  punishment  inflicted  on  ofTenders  for  the 
same  or  similar  offences  m  different  counties,  and  most  specially 
by  the  utter  disregard  of  the  station  and  circumstances  of  the 
party  in  calculating  the  amount  of  fine  or  duration  of  imprisonment; 
this  IS,  in  some  cases,  the  fault  of  the  Statute  Law,  by  which  penal- 
ties of  BL  and  50/.  are  unsparingly  inflicted,  without  any  provision 
as  to  whether  they  are  to  be  levied  on  the  Duke  of  Northumber- 
land, of  whose  annual  income  they  would  form  an  infinitely  small 
fraction,  or  on  Giles  Gubbins,  the  plou^hboy,  on  whom  a  fine  of 
40s.  may  be  a  sentence  of  perpetual  imprisonment. 

The  case  which  first  excited  these  remarks  was  tried  in  January 
last  at  the  Exeter  Quarter  Sessions,  and  was  as  follows : — 

''Charob  of  Assault.— M^jor  Bacon^  of  the  17th  Lancers^  appeared 
to  answer  an  indictment,  charguig  hun  with  having  on  the  98th  of  July 
assaulted  Richard  Chudleigh. 

"  Bichaid  Chudleigh  was  the  first  witness  called.  He  stated :  on  the 
88th  of  July,  in  the  evening,  I  was  riding  on  mv  cart  with  two  horses ; 
I  liad  proper  leather  rems  to  the  fore  horise ;  Northbrook-bridge  is  about  SO 
feet  wide,  and  horses  can  pass  through  the  water  on  one  side.  Wlien  I  was 
at  the  top  of  the  hill,  I  saw  M^jor  Biu^on's  carriage  on  one  end  of  the  brid^; 
there  were  otihers  on  the  carriage  besides  Migor  Bacon,  and  some  by  the  side 
of  the  carriage,  as  if  doing  something.  Mj  horses  were  going  slowly  on  tjie 
proper  side  of  the  road ;  I  was  in  th^  direction  forgoing  through  the  water,  to 
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the  left  of  the  bridge;  wlien  I  was  about  three  or  fimir  laikd-Tazda  ofll^  one  of 
the  aoldierQ  left  the  carriage,  and  ran  towards  me ;  he  asked  mj  naine  and 
my  master's ;  he  then  cau^t  hold  of  my  fore-horse^  on  the  right  ride  of  the 


head  ;  I  lumped  ofl^  and  asked  why  he  did  so ;  he  g&re  me  a  very  heavy 
blow  with  his  fist  upon  the  cheek,  and  I  was  obliged  to  hold  the  horse  on  one 
side ;  then  I  had  two  soldiers  on  me,  who  beat  me  very  much,  cut  my  lip, 
and  made  mj  nose  bleed.  MiHor  Bacon  was  on  the  carriage,  and  lashed  my 
horses  with  his  whip;  the  soldiers  beat  me  so  I  did  not  hear  Mijor  Bacon 
say  any  thing.  Tne  soldiers  then  went  to  the  barrack-yard,  some  on 
the  carriage  and  others  on  foot  I  went  to  the  barrack-yara  to  inquire  the 
names  of  the  soldiers,  but  they  turned  me  out  There  was  another  cart 
before  me,  driven  by  George  Wybum;  he  is  now  at  home  in  bed;  he  had 
no  rrins,  and  his  horses  were  in  the  water.  When  I  went  to  the  bari'acks, 
I  saw  M^or  Bacon  drivfafig  round  the  yard,  and  he  ordered  the  men  to 
turn  me  out 

''  The  evidence  of  the  prosecutor  was  corroborated  by  several  witnesses; 
one  of  them,  John  Bass,  said  he  heard  Major  Bacon  call  out,  '*  Pug 
him,"  or ''  Thrash  him,"  he  would  not  be  certain  which,  thinks  it  was  pug 
him,  and  they  did  so  until  the  blood  began  to  fly.  Two  soldiers  were  upon 
him.  M^or  Bacon  called  out,  "  Take  and  drag  lum  in  the  river,  and  that 
will  rilence  lum."  Mijor  Bacon  was  ritting  on  the  box ;  saw  him  fre- 
quently strike  the  horses  in  the  cart  with  his  whip ;  heard  two  gentlemen 
who  were  passing  observe  he  had  no  right  to  take  the  law  into  his  own 
hand,  as  even  if  &  had  been  without  reins,  he  might  be  brought  before  the 
magistrates,  and  punished  for  it 

''  Another  witness,  John  Pridham,  said  he  did  not  see  the  beginnins^ ; 
when  he  first  came  down  he  saw  M^jor  Bacon  whipping  Chudleigh's 
horses;  when  he  passed  on  the  other  side  he  saw  two  scwiiers  beating 
Qiudleigfa;  heard  a  voice  firom  the  box  say,  "  Throw  him  into  the  water, 
and  that  will  silence  him;"  does  not  know  Mijor  Bacon;  there  was  only 
one  person  upon  the  box  at  that  time.' 

''  On  Ids  cross-examination  he  said  the  horses  of  Mi\|or  Bacon  were  still ; 
there  were  no  men  about  the  horses.;  does  not  know  how  many  soldiers, 
thinks  there  were  two  or  three  and  a  livery  servant ;  he  was  not  there  two 
minutes  before  the  carriaffe  drove  ofi*;  Chndleigh  was  blood  ail  over. 

"  The  Chairman  read  ue  whole  of  the  evidence  most  distinctly  and  care- 
fiilly  to  thejury. 

''  The  Jury  returned  a  verdict  of  ffuilty,  and  the  bendi,  which  consisted 
of  ten  magistrates,  having  consulted  about  fifteen  minutes,  the  Chairman 
addressed  Migor  Bacon.  He  said,  the  Court  always  acted  dispamonaiefy 
^4kty  were  no  respeeterr  of  pereons,  and  would  administer  Justice  whether 
the  prosecutor  was  in  the  lowest  rank,  or  upon  a  level  with  the  defendant 
The  Court  would  have  been  glad  to  hear  that  something  like  an  accommo« 
dation  between  the  parties  had  takta  place,  which  might  have  influenced 
them  in  their  judgment;^ — in  the  present  case,  whatever  fiiie  was  imposed, 
not  one  farthing  woidd  reach  the  pocket  of  the  prosecutor,  but  would  go 
to  the  Crown.  It  was  painful  at  all  times  to  pass  a  sentence,  and  he  always 
felt  regret  in  doiiig  90,  but  he  could  remark,  that  whatever  took  place  ts  thai 
Court  would  not  affect  hu  (Mqfor  Bacon  e)  situation  in  life,  as  a  gentleman  or 
as  an  qffleer  high!w  dietinguished  in  his  Majesty's  service.  It  was  the  opinioki 
of  himself  and  hu  brother  magistrates,  that  justice  would  be  abundantly 
satiid&ed  with  a  reference  to  all  the  circumstances  of  the  case,  by  a  fine  of 
fiO^,  and  defendant  to  stand  committed  until  the  same  be  paid. 

"  A  true  bill  was  this  day  found  by  the  Grand  Jury  against  M^or 
Bacon,  of  the  17th  Lancers,  for  an  assault  upon  John  Long,  of  Honiton, 
on  Ike  S5th  of  December." 
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Haying  very  fiesh  in  our  recollection  the  sentence  passed  by  the 
Surrey  magistrates  on  a  Mr.  Callagan,  for  laying  a  switch  across 
the  shouldm  of  Mr  Saurin,  nephew  of  the  late  Attorney  Greneral 
of  Irdand,  and  son  of  a  bishop,  who  also  happened  to  be  himself 
a  deigyman,  but  so  little  incfined  to  take  aavantaffe  of  the  cha- 
racter that  he  tore  the  reverend  from  Us  card,  and  remembering 
also  the  severe  sentences  of  fine,  and  espedally  of  impriaonmenif 
which  have  been  inflicted  on  humble  offenders,  we  were  most 
specially  surprised  at  thb  sentence  on  a  Major  of  Lancers,  for  one 
of  the  most  an;rayated  assaidts  that  ever  was  committed,  viewing 
the  relation  dT  the  parties,  the  total  absence  of  jprovocation,  and 
the  situation  of  the  persons  (soldiers)  ordered  to  aid  in  the  outrage. 
If  the  report  before  us  be  correct,  and  its  correctness  has  never 
been  domed,  the  sentence  can  only  be  justified  on  one  supposition. 
We  must  believe  diat  ^L  is  the  mcurimum  of  fine,  ana  that  the 
Devonshire  juistices  never  imprison  for  assaults.  The  chairman  in 
his  sentence  refers  to  all  circumstances^  we  find  all  the  circum- 
stances acndnst  the  defendant  Let  us,  therefore,  examine  this 
even-handed  justice,  let  us  suppose  that  the  carman  committed  the 
assault  on  the  major,  and  from  their  presumed  income,  14s.  a 
week  and  1500/.  a  year  (a  barouche  and  four  cannot  l)e  kept  for 
much  less)  calculate  the  fine  — — ^.  We  make  it  about  10s.— if  the 
caiman  could  not  pay  it,  what  should  be  the  imprisonment  ?  The 
time  he  could  make  the  money  out  of  gaol,  that  is,  somewhat  less 
than  five  days ! !  Would  that  have  bem  the  sentence  on  Chiid- 
leigh,  if  he  had  beaten  Major  Bacon  till  ^*  he  was  blood  all 
oeerf^ 

One  word  more  as  to  the  compliment  with  which  the  chairman 
thought  fit  to  mitigate  this  extraordinaiy  sentence.  ^^  He  could 
remark  that  whatever  took  place  in  that  Court  would  not  afiect  Us 
(Major  Bacon^s^  situation  in  life  as  a  gentleman,  or  as  an  ofiicer 
highly  distinguished  in  his  Majesty^s  service.^ 

A  Field-officer,  bound  to  mamtain  military  discipline,  had 
excited  his  soldiers  to  commit  a  gross  and  unprovoked  assault  on  a 
poor  carter ;  the  man  goes  to  the  barrack-yard  in  order  to  idendfy 
the  offenders  (we  contend  that  every  officer  in  the  regiment  was 
bound  to  aid  this  search).  Major  Bacon  ordered  the  men  to  turn 
him  out;  the  Devonshire  magistrates  are  of  opinion  that  this 
was  conduct  becoming  the  character  of  an  officer  and  a  gentleman ! ! 
We  do  not  think  it  necessary  to  contradict  them. 

Here  we  intended  to  have  left  this  case ;  but  while  our  article 
was  in  the  press  an  action  by  Chudleigh,  the  carter,  against 
Major  Bacon  has  been  tried  before  Mr.  Justice  Park. 

''The  same  fads  were  proved  as  m  the  above  report ;  Mr.  Justice  Park> 
in  His  charge  to  the  jury,  »  stated  to  have  said  the  plaintiff  was  unquestion- 
ably entitled  to  a  verdict,  but  he  deprecated  the  course  which  had  been 

VOL.  I. — JV,  M 
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taken  in  bringing  this  action^  and  considered  the  justice  of  the  case  had  al- 
ready been  answered  by  the  proceedings  which  had  been  taken  in  another 
Court." 

The  Jury  found  for  the  plaintiff  damages  39«.  which  does  not 
carru  costs. 

The  next  step  in  regular  course  is,  that  this  unfortunate  carter 
should  be  thrown  into  gaol  for  the  costs  which  the  jury,  by  their 
yerdict,  have^sallowed  him:  he  will  there  have  leisure  to  suroect, 
that  law  is  a  luxury  in  which  the  rich  and  powerful  may  indulge 
with  impunity ;  the  poor  must  content  themselves  with  admiring 
its  beauties  at  a  respectful  distemce.  It  is  possible  that  he  may 
beai  of  very'  different  sentences  and  very  oifferent  damages  in 
other  and  similar  cases,  and  he  may  wonder,  as  we  do,  what  there 
coid4  be  in  his  particular  instance  which  should  consign  himself, 
instead  of  the  defendant,  to  a  prison.  The  magistrates  and  the 
jury  m^  be  aware  of  some  such  peculiarity,  and  they  are  cer- 
tainly entitled  to  all  the  justification  which  Mr.  Justice  rark^s  con* 
currence  of  opinion  can  give  them ;  but  we,  who  can  only  reason 
on  what  we  see  reported,  and  uncontradicted,  must,  in  our  igno- 
rance of  such  peculiarity,  remain  unsatisfied,  both  with  the  judg- 
ment of  the  Quarter  Sessions,  the  direction  of  the  Judge,  and  the 
damages  awarded  by  the  Jury.  It  is  quite  new  to  us  to  hear  a 
judge  deprecate  compensation  for  a  civil  injury,  because  the 
offender  has  suffered  punishment  for  a  breach  at  the  peace ;  we 
have  been  accustomed  to  a  contrary  doctrine  (6),  and  have  not 
uhirequently  heard  a  subs^auent  action  or  indictment  recom- 
mended from  the  bench.  We  have  observed  also  that  there 
exists  no  inclination  in  the  judges  to  discountenance  as  many 
actions  ot  indictments  as  there  may  be  offenders,  though  the 
offence  be  one  and  the  same ;  in  cases  of  libelj  that  concerning 
the  Idiot  Smith  for  instance,  none  of  the  learned  guardians  of 


(i^)  Blackstone  says^  "  And  here  prosecutor.     "  Toute  personne  qui 

I  must  observe,  that,  for  these  three  sc  prdtendra  lesee  par  un  crime  ou 

last  injuries,  assault,  battery,   and  delit  pourra  en  rendre  plauite,  et  se 

mayhem,    an    indictment    may    be  constituer    partie  civile   devant    le 

brought  as  well  as  an  action ;  and  juge    d'instruction."   *    •   *   «  Les 

frequently  both  are  accordingly  pro-  plaignans  pourront  se  porter  partie 

secuted ;  the  one  at  the  suit  of  the  civile  en  tout  etat  de  cause,  jusqu'a 

crown    for    the    crime  against  the  la   cloture    dcs    debats ;     mais    en 

public ;  the  other  at  the.  suit  of  the  aucun  cas,  leur  desistement  apres  le 

party  injured,  to  make  liim  a  repara-  jugement  nc  pent  etre  valable  quoi- 

tion  in  damages.'*    But  they  manage  qu'il'  ait  ete   donne    dans  le   vingt 

these  things  much  better  in  France,  quatre  heures   de   leur    d^laration 

where    both    interests  are    secured  qu*ils  se  portent  partie  civile."    Code 

under  one  proceeding  ;  the  party  in-  (tlnxtrvction,    liv.  1,   cap.  4.      We 

jured  being  allowed  to  interpose  for  shall  have  occasion  to  revert  to  this 

damages  in  the  suit  of  the  public  buhjcct. 
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the  law  interposed  the  weight  of  his  judgment  in  favor  of  any  one 
of  the  numerous  defendants  who  were  accused  of  copying  (without 
actual  malice)  a  statement  wluch  they  believed  to  be  true ;  but 
in  the  case  before  us,  where  soldiers  have  been  excited  by  their 
superior  officer  to  commit  an  assault  on  a  poor  fellow,  whose 
only  offence  was,  that  he  had  not  estimated  the  restiveness 
of  a  gentleman^s  horse,  or  the  impetuosity  of  a  field  offioer*B 
temper,  to  hold  his  head  to  the  ground  by  the  ears,  and  beat  }am 
till  ne  bled  very  profusely — ^^  was  blood  all  over  ;^  the  justice  of 
this  case  is  satisfied  by  a  fine  of  twenty  pounds  on  the  offender, 
not  the  amount  of  a  fortnight^s  pay  and  allowances  received  by 
the  gallant  Major  for  protecting  the  lives  and  liberties  of  his 
Majesty^s  liege  subjects  i !  And  tne  accessories  escape  unpunished. 
Chudleigh  had  a  right  of  action  lu^ainst  each  of  them — each  of 
them  ought  to  have  been  indicted ;  ^)  but  wl^en  the  poor  fellow 
sought  to  identify  the  men  who  had  so  fiprievously  injured  him,  he 
was  turned  out  of  the  barrack-yard :  this  may  oe  good  military 
discipline,  but  it  is  a  very  bad  specimen  of  civil  Uberty.  Mr. 
Justice  Park  may  be  right  in  saymg  that  there  ought  to  be  an 
end  to  these  proceedings ;  but  we  strongly  suspect  that  a  very 
hidi  tribunal.  Public  Opinion,  will  come  to  a  dinerent  conclusion. 

In  the  mean  time,  John  Long,  of  Honiton,  will  do  well  to  be 
careful  in  his  proceedings ;  he  had  better  ask  Richard  Chudleigh 
what  his  have  cost  him,  and  whether,  in  the  end,  he  will  not  be 
more  severely  punished  for  having  been  assaulted,  than  if,  in  any 
ordinary  case,  ne  had  been  the  assailant. 

Hitherto  we  have  only  considered,  and  that  cursorily,  the  dis- 
proportion of  punishment  as  compared  with  the  rank  and  circum- 
stances of  offenders ;  we  shall  now  lay  before  our  readers  two  or 
three  cases  which  have  occurred  within  the  last  quarter,  in  which 
penalties  have  been  inflicted  utterly  disproportioned  to  the  offence 
committed,  and  with  utter  disregard  to  the  age  or  sex  of  the 
offenders. 

''  Last  summer^  Mary  Marshall^  a  young  woman  of  good  character, 
was  weeding  in  a  field,  with  some  other  women,  when  they  found  a  nest, 
containing  some  eggs.  As  they  did  not  suppose  that  there  waa  any  crime 
in  taking  the  eggs  of  a  wild  bird,  they  agreed  to  divide  them,  and  as 
she  happened  to  have  a  basket  with  her,  they  were  put  into  it,  and  carried 


(c)  They  were  indicted;  but,  as  tiou    is  a  hard  one;    he   may  be 

it  appears,  not  punished.    The  ma-  flogged  or  shot  for  disobedience  of 

ffistrates  probably  thought  that  obe-  an  order,  for  obeying  which  he  might 

dience  to  unlawjil  orders  was  a  suf-  have  been,  hanged.     The  only  coun- 

ficient  justification  to  the  soldiers :  terpoise  to  the  exigence  of  military 

if  so,  what  extra  punishment  did  discipline  is  to  visit   commanders,. 

they  inflict  on  the  offender  who  is-  jssuing  unlawful  orders,    with  the 

sued  those  orders  ?  A  soldier's  siiua-  last  severity  of  civil  punishment 

M  2 
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home  when. their  labour  was  over.  The  drcumstance  coming  to  the  know- 
ledge of  a  gamekeeper,  he  laid  an  information  against  her,  and  the  poor 
girl,  finding  that  she  had  committed  an  offence  against  the  Game  Laws, 
and  fearful  of  the  consequences,  left  her  home,  and  went  to  Nottingham, 
where  she  was  taken  into  the  service  of  Mr.  Swandwick,  of  the  King's  Head 
Tavern.  Here  her  conduct  was  quite  in  accordance  with  her  previous 
good  character,  and  in  this  situation  she  might  have  remained,  with  credit 
to  herself,,  and  to  the  entire  satisfaction  of  her  emplover.  But  justice,  it 
seems,  was  not  satisfied;  no  expiation  had  been  made  for  the  horrible  crime 
of  taking  two  or  three  eggs  found  in  a  field ;  and  the  place  of  her  retreat 
beinff  discovered,  she  was  dragged  away  from  her  comfortable  situation, 
and  being  taken  before  the  Rev.  Mr.  Lowe,  of  Bingham,  and  the  Rev.  Mr. 
Beaumont,  of  East  Bridgeford,  this  respectable  young  woman  was  by 
them  committed  for  three  months  to  the  Southwell  House  of  Correction !" 

The  poor  girl  has  since  been  liberated  on  the  following  extra- 
ordinary memorandum,  but  nQt  before  she  had  endured  a  pro- 
tracted imprisonment. 

''  Ctmnty  of  NoUingham  to  Wit 

''  Take  notice,  that  you  Thomas  Marshall,  of  Cotgrave,  in  the  county  of 
Nottingham,  labourer,  and  MatthewlEk>uthweU»  of  Red  Lion-street,  in  the 
town  of  Nottingham,  horse-dealer,  are  bound  in  the  several  sums  of  twenW 
pounds  each,  as  sureties  for  Mary  Marshall,  late  of  Cotgrave  aforesaid, 
single-woman  (who  is  also  to  be  bound  in  the  sum  of  twenty  pounds), 
upon  the  condition  that  the  said  Mary  Marshall  shall  not,  at  any  time 
hereafter,  take  from,  or  destroy  any  partridge  eggs,  in  anv  nest,  nor 
shoot  at,  kill,  or  destroy  any  game  whatsoever ;  and  unless  she,  the  said 
Mary  Marshall,  fulfil  the  recognizances  entered  into  by  you,  the  same 
will  be  forthwith  levied  on  you  both. 

''  Dated  this  twenty-eighth  day  of  February,   one  thousand  eight 
hundred  and  twenty-seven. 

«  HENRY  COAPE,     \  ,„  .  .^^.    -  ^^  p^.^ .. 

'*  ROBT.  HOLDEN.    /  J"»^i<^  ^»  »«  Peace. 

We  give  this  and  similar  cases  in  the  words  of  the  original 
reporters. 

The  next  case  to  which  we  would  direct  attention  has  been 
brought  before  the  public  in  a  more  solemn  form,  having  been 
made  the  subject  of  a  criminal  information  before  the  Court  of 
Eing^s  Bench. 

"  TH£    KINO  V,   A   MAGISTRATE    OF   THE    COUNTY    OF   STAFFOED 

AND   ANOTHER. 

*'  Mr.  Campbell  moved  for  a  Rule,  calling  upon  the  defendants,  a  Magi- 
strate of  the  county  of  Stafford,  and  a  farmer  in  that  county,  to  show  cau^e 
why  a  criminal  information  should  not  be  filed  against  them  for  having 
illegally,  corruptly,  and  oppressively  conducted  Uiem selves,  the  one  by 
causing  to  be  committed,  and  the  other  by  committing  to  prison  two  chil- 
dren, a  brother  and  sister,  of  the  age  of  ten  and  seven  years.  The  learned 
Counsel,  in  support  of  his  motion,  read  the  affidavits  of  the  boy,  his 
fiither  and  mother  (the  little  c^irl  being  considered  too  young  to  join 
in  an  affidavit),  stating,  that  on  the  12th  of  October  last,  the  father 
and  the  mother  having  occadon  to  be  absent  from  their  cottage,  in  conse- 
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alienee  of  the  dtkaeu  of  a  duld^  tbe  aunt  of  ikt  chfldreo  sent  diem  tlieir 
dioner.    After  dinnery  the  children  went  to  an  adjoining  oommonj  whore 
there  was  a  pool  of  water,  m  which  was  a  number  cf  du^s,  some  of  which 
belonged  to  the  father  of  the  children.    The  children,  baring  taken  off  thdr 
shoes  and  stockings,  waded  throu^^  the  pool,  and  Uie  alrl,  hafing  eanaht 
one  of  her  Other's   ducks,  and  the  boj  having  cau^t  two  ducks  oe* 
looghig  to  some  other  person,  thejr  returned  to  the  bsnk,  where  th^ 
sat  pla^ring  with  the  ducks.    The  uurmer,  having  seen  the  dilldren  on  us 
banic  with  the  ducks,  desired  a  man,  named  Ward,  to  go  and  bring  tiia 
diildren  to  him ;  when  the  children  saw  Ward  coming  towards  them,  they 
ran  home,  leaving  their  shoes  and  stockings  on  the  bank.    Ward,  induced 
bj  the  fimner'a  promise  of  a  dinner  and  some  beer,  followed  the  children  to 
the  cottage,  ana  insisted  that  they  should  come  before  the  fanner.    The 
BMitlier,  who  had  by  this  time  returned  home,  told  Ward,  that  if  the  diil* 
drcn  had  done  any  thing  wrong,  they  should  be  punished ;  but  finding  tliat 
Ward  was  resolved  to  obey  the  farmer's  orders,  she  accompanied  them  to 
the  fiwmer^s  house,  where  they  saw  the  fiEomer,  who  said,  '  They  have 
been  running  after  my  ducks,  and  they  must  go  before  a  Magistrate.     The 
mother,  the  children.  Ward,  and  the  farmer,  went  to  the  house  of  tiia 
defendant,  whom  ^bij  found  standhig  before  his  door,  and  who,  havfaig 
beard  the  fermer's  complaint,  and  without  having  heard  what  the  children 
had  to  say,  ordered  the  farmer  to  take  the  boy  nome  with  him  until  the 
next  day.    The  ftuiner  took  the  boy  home,  and  put  him  to  sleep  that  night 
with  his  cow-man.    The  farmer,  having  a  nme  in  one  hand,  «id  a  caiMUe 
in  the  other,  entered,  in  the  nuddle  of  the  night,  the  room  in  which  the 
boy  slept,  and  threatened  to  hang  him  if  he  did  not  conless  that  his  father 
had  oroered  him  to  steal  the  fiumner^s  ducks.    The  boy  declined  to  make 
any  such  confesdon,  and  the  farmer,  in  order  to  intinudate  the  boy,  put 
tlie  rope  round  his  neck ;  but  finding  that  the  boy  would  not  confess,  he 
took  m  the  fope,  and  left  the  room.    On  the  next  da^,  the  children,  their 
mother,  W.  d,  and  the  farmer,  attended  at  the  Magistrate's  house,  and 
the  fiumer   .aving  first  gone  into  the  Magistrate's  private  room,  the  other 
parti^  were  called  in,  and  the  children,  upon  being  asked  separately,  what 
they  were  doing  with  the  dudes,  rep]ie£^  "  fighting  them.      The  Magi- 
strate then  said,  he  should  send  tbe  children  to  prison.    The  children 
bagged  not  to  be  sent  to  prison,  but  to  no  effect,  and  the  mother  having 
jonied  in  her  children's  request  not  to  be  sent  to'  prison,  the  Manstrate 
said,  "  if  vou  speak  another  word,  I  shall  send  you  to  prison  i**  and  turn- 
ing to  the  nrmer,  added,  "  I  wish  to  God  you  had  let  the  children  take  the 
ducks.    I  wish  to  God  I  could  send  the  father,  mother,  and  children  all  to 
to  gaoL"    The  children  were,  on  the  13th  of  December,  committed  to 
prison,  where  they  remained  until  the  9Sd  of  December,  when  they  were 
acquitted  at  the  Quarter  Sessions.    The  motives  of  personal  hostility 
imputed  to  the  defendants  in  the  affidavits  were,  that  the  farmer  had  a 
short  time  previously  killed  a  aoose  belonging  to  the  father  of  the  children, 
and  caused  it  to  be  thrown  berore  his  door  by  another  person,  and  that  the 
sister-in-law  of  the  farmer  bad  given  evidence  in  a  cause  in  whidi  the 
Magistrate  had  been  concerned. 
"  Rule  granted." 

The  Court  of  Kiiiff^s  Bench  will  have  to  adjudicate  upon  the 
conduct  of  these  parties ;  we  have  at  present  omy  to  comment  on 
the  fiurt,  that  two  children  have  been  consigned  to  the  contamina- 
tion of  a  gaol,  on  the  imputation  of  an  offence,  which,  if  com« 
mitted,  might  have  been  amply  punished  by  domestic  castigation — 
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two  children,  one  of  ten,  and  one  of  aeven,  yean  of  age  I !  <<  the 
little  girl  behig  considered  too  young  to  join  m  an  affidavit !  ^  and 
yet  om  enou^  to  be  held  legally  responsible  for  a  crime,  the 
moral  turpitude  of  which  she  could  as  little  understand  as  the 
sanctity  of  an  oath.  If  she  knew  that  she  ought  not  to  steal, 
she  knew  also  that  she  ought  to  speak  the  truth ;  if  she  were  held 
amenable  to  justice  for  offending  against  the  one  principle,  she 
was  entitled,  to  the  benefit  of  the  other. 

The  third  case  to  which  we  would  attract  attention  is  some- 
what similar  to  the  preceding.  It  arose  in  Ireland,  where  magis- 
terial malversation  is  more  frequent  than  in  England,  because 
political  prejudices,  party  animosities,  and  religious  feuds,  are 
there  permitted  to  intermix  themselves  almost  universally  in  the 
administration  of  iustice.  We  did,  however,  hope  that,  in  cases 
where  these  disturbing  influences  could  not  apply,  amends  would 
be  made  by  a  milder  and  more  equal  administration  of  the  law ; 
the  following  is  a  bad  specimen  : 

''  William  Lawlor  and  his  nstera^  Anne  and  Catherine  Lawlor  (all  of 
whom  are  absolute  children)  were  found  in  Lord  Athbrook's  demesne, 
about  ten  or  twelve  days  ago,  gathering  leaves  to  make  a  bed  of  them  for 
a  pig.  Tliey  were  taken  mto  custody  by  the  wood-ranger,  and  brought 
before  Mr.  Robert  Neville^  of  Marymount.  The  magistrate  received  the 
examinations  of  the  nrosecutor,  and  convicted  the  chudren  in  the  penalty 
of  nine  shillinffs^  ana^  in .  default  of  payment,  to  be  imprisoned  for  one 
month.  Unable  to  pay  the  the  sum,  tne  children  were  sent  prisoners  from 
the  town  of  Darrow,  where  their  parents  reside,  to  the  county  gaol,  in 
wldch  they  are  now  confined." 

We  did  not  approve  of  the  course  adopted  by  a  celebrated 
Irish  Peer  in  a  case  of  wood-stealing,  and  yet  we  must  confess 
that  even  his  mode  of  chastisement  was  better  fitted  to  the  offence 
of  a  child  stealing  wood  than  a  commitment  to  the  county  gaol. 


NOTE. 

The  Abstraicts  of  Bills  and  Parliamentary  Papers  necessarily 
occupy  so  much  space,  during  the  sitting  of  Parliament,  that 
we  have  been  obliged  to  defer  our  observations  upon  the  .Pro- 
ceedings before  the  Superior  Courts  of  Justice.  The  same 
reason  has  also  compelled  us  to  postpone  to  a  future  Number  the 
notice  of  Foreign  Publications. 
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Abt.  I.— military  law. 

1.  Jn  Ad  for  punUhing  MtUiny  and  DeserHonj  and  for  the 
better  Payment  of  the  Army  and  their  Quarters. 

S.  RtUes  and  Articles  for  the  better  Government  of  all  His 
Majesty'^s  Forces^  from  the  24^A  Day  of  March^  1821. 

3.  General  Regulations  and  Orders  for  the  Army — ^1823. 

Some  of  our  unmilitary  readers  may  not  be  aware,  and  many  of 
our  political  readers  must  have  forgotten,  or  afiected  to  forget,  that 
a  bill,  commonly  called  the  Mutiny  BiU,  is  annually  biought  into 
Parliament,  ana  that  the  existence  and  jgoTemment  of  the  army 
depends  upon  the  continuance  and  provisions  of  that  act.  If  this 
circumstance  had  not  been  overlooked,  Sir  John  Becket,  the  late 
Judge  Advocate  General,  would  not  have  been  permitted  to  state 
uncontradicted,  .that  flogging  soldiers  was  part  of  the  prerogative 
of  the  Crown;  nor  should  we  have  heard  tnis  vague  term  so  re-> 
peatedly  reiterated  in  debate,  whenever  attempts  nave  been  made 
to  remedy  or  remove  the  numerous  abuses  which  impede  o¥  per« 
vert  the  course  of  military  justice. 

It  may  be,  and  we  have  no  doubt  that  it  is,  perfectly  true,  that 
the  command  of  the  army  is  part  of  the  royal  prerogative^  and  that, 
at  one  time,  such  command  was  uncontrolled  by  any  superior 
power.  In  the  time  of  Henry  the  Seventh,  when  the  standing 
army  of  England  consisted  of  one  hundred  beefeaters  (beaufeteers)^ 
the  absolute  disposal  of  this  imposing  force  might  be  safely  left  to 
the  unfettered  will  of  the  sovereign  who  paid  them ;  but  when  the 
change  of  time  and  circumstances  compelled  the  Kings  of  England 
to  applj  to  their  Parliaments  for  the  special  maintenance  of  their 
increasing  military  establishment,  the  basis  was  changed:  those 
who  were  called  upon  to  pay  the  army,  were  entitled  to  prescribe 
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the  terms  upon  which  they  would  grant  the  necessary  supplies ; 
those  who  authorised  the  establishment  of  a  permanent  military 
force  were  bound  to  take  every  possible  precaution  by  which  the 
danger  of  such  an  establishment  to  the  civil  liberties  of  the  country 
coum  be  diminished  or  prevented;  hence  the  annual  enactment  <^ 
the  Mutiny  Act  and  its  various  provisions,  by  which  the  military 
power  of  tne  Crown  is  now  defined  and  restricted. 

One  great  evil  has,  however,  arisen  from  the  frequent  passing  of 
this  bill, — ^it  has  come  to  be  considered  as  a  mere  matter  of  course, 
on  which  a  debate  seldom  takes  place,,  and  is  yet  less  frequently 
attended  to.  In  times  of  peace  and  tranquillity  tne  attention  of  the 
Commons  is  not  excited  to  its  consideration;  and  in  times  of  war 
or  tumult,  discussion  is  deprecated  and  overborne  as  dangerous  or 
disaffected.  Thus  circumstanced,  the  bill  has  passed,  from  year  to 
year,  without  any  material  alteration ;  and  we  are  at  this  moment 
as  far  from  having  a  distinct  and  intelligible  military  code,  as  we 
were  in  1689,  when  the  first  regular  Mutiny  Act  was  passed,  for 
the  unconstitutional,  but  perhaps  necessary,  purpose  of  enabling 
William  the  Third  to  retain  his  Dutch  soldiers  in  England  by  sen£ 
ing  British  troops  to  take  their  places  in  Holland. 

The  very  few  amendments  which  have  ever  been  proposed  have 
been  encountered  by  the  pretence  that  they  would  be  invasions  of 
the  King'^s  prerogative, — ^ministerial  majonties  contending  that  the 
absolute  government  of  the  army  ought  to  be  in  the  Crown,  and, 
unoJlfUu^  enacting  a  clause  (§  35)  by  which  the  power  of  makintf 
Articles  of  War  is  given  to  the  Sovereign.  Now,  if  the  power  had 
been  inherent  in  the  prerogative  of  the  Crown,  the  clause  is  super- 
fluous; and  the  royal  assent  should  never  have  been  attachea  to 
a  bill,  which  affected  to  give  to  the  King  that  which  he  actually 
possessed.  If  the  clause  be  necessary,  we  must  then  conclude  that 
the  military  government  of  the  army  is,  at  this  time,  whatever  it 
may  have  been  in  time  long  since  passed,  actually  held  by  the 
King  by  the  authority  of  Paniament,  and  not  in  virtue  of  his  royal 
prerogative. 

Having  disposed  of  this  point,  in  order  that  we  may  not  be 
stopped  in  Kmine,  by  the  specious  objections  of  those  to  whom  a 
mystic  word  will  always  stand  in  lieu  of  argument,  we  may  the 
better  proceed  to  point  out  the  several  defects  with  which  our  mili- 
tary system  appears  to  us  to  be  chargeable :  and  let  it  be  remem- 
beiHsd,  that  as  we  do  this  without  the  slightest  wish  to  circumscribe 
the  just  xif^ts  and  privileges  of  the  Crown ;  neither  do  we  intend 
to  convey,  by  any  observations  which  it  may  be  necessary  to  make 
on  the  effect  of  military  patronage  on  political  influence,  any  inv 
putation  on  those  who  now  direct  his  Majesty^s  councils :  we  rather 
choose  this  time  for  comments,  because  we  believe  that  those  who 
do  not  stand  in  need  of  a  corrupt  influence,  and,  what  i»  yet  more 
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important,  would  not  employ  it  if  they  did,  will  be  most  likely  to 
part  with  it  His  late  Majesty  made  the  judges  independent,  not 
of  himself,  for  that  they  were  before,  but  of  his  successor.  So 
his  present  Maje8ty''s  government  may  emancipate  the  army 
from  political  influence ;  not  a^  parting  with  a  power  which  they 
would  disdain  to  use,  but  as  binding  possible  successors  who 
might  be  less  scrupulous.  They  would  tiius  break  in  upon  that 
too  common  error  m  politics  and  legislature,  of  framing,  amend- 
ing, or  perpetuating  laws,  not  in  respect  of  any  fixed  principle, 
but  out  of  respect  to  the  persons  to  whom  their  execution  is  to  be 
confided.  We  anticipate  for  ourselves  a  perpetuity  of  upright 
judffes,  uncomipt  ministers,  and  constitutional  sovereigns,  with- 
out looking  back  to  our  liistory  of  venal  chancellors,  courtier  jus- 
tices, servile  secretaries,  and  tyrannic  despots :  we  forget  the  good 
old  maxim  of  our  grandmothers,  ^*  What  has  been  may  be,^  and 
legislate  as  if  a  political  millennium  was  surely  and  gradually  ap- 
proaching, complimenting  away  our  future  saiety  in  regard  of  our 
present  security. 

The  danger  of  an  excessive  standing  army  in  time  of  jpeace  has 
ceased  to  be  a  theme  even  for  a  debating  club;  and,  in  a  few  years, 
schoolboys  will  scarcely  be  taught,  and  senators  will  have  forgot- 
ten, that  it  was  a  subject  of  discussion.  We  can  do  no  more  than 
draw  attention  to  one  branch  of  the  subject :  the  existence  of  a  per- 
manent military  force,  and  its  possible  danger  to  our  civil  and 
financial  establishments,  is  not  within  the  scope  of  our  discussion; 
but  military  law,  as  far  as  it  can  be  said  that  such  law  exists,  is 
within  the  purpose  of  our  work;  nor  do  we  transgress  its  limits, 
when  we  contend,  that  the  danger  of  a  standing  army  can  best  be 
averted  by  giving  to  that  army  the  greatest  possible  interest,  com- 
patible with  military  discipline,  in  me  maintenance  of  the  law,  by 
teaching  respect  to  its  institutions  (a),  and  by  impressing  on  the 


(a)  We  are  very  ready  to  admit  we  transcribe  the  section,  that  these 

that  respect  for  the  civil  authorities  civil  officers  may>  on  occasion,  be 

is  theoretically  inculcated  by  the  ar-  enabled  to  draw  the  attention  of  mi- 

ticles  of  war ;  we  are  only  surprised  litary  commanders  to  that  which, 

that  the  mdst  gross  violations  of  sec.  though  bound  to   read  every  two 

XI.  (as  in  the  too  celebrated  case  at  months^  they  too  frequently  appear 

the  Knightsbridge  Barracks,  and  in  to  forget. 

the  recent  instance  at  £xeter,    to        Sec.  XI.  Art  1. — '' Whenever  any 

which  we  drew  attention  in  our  first  officer,  non-commissioned  officer,  or 

Number),  have  been  suffered  to  pass  soldier,  shall  be  accused  of  a  capital 

without  reprimand  from  the  military  crime,  or  of  having  used  violence,  or 

authorities.      For    the     benefit    of  committed  any  offence  against   the 

mayors,  bailiffs,  headboroughs,  and  persons  or  property  of  oiir'suljjects, 

constables,  who  may  have  barracks  such  as  is  punishable  by  the  known* 

within  their  districts,  and  -may  not  laws  of  the  land,  the  commanding 

be  possessed  of  the  articles  of  war,  officer  and  officers  of  every  regiment,' 

x2 


173  MUUary  Late.  -'         [June, 

mind  of  the  soldier  the  conviction  that  he  and  the  cidien  hold  their 
rights  and  privileges  by  the  same  tenure. 

We  have,  therefore,  chosen  a  period  of  the  profonndest  peace, 
foreign  and  domestic,  the  administration  of  a  ministry,  supported 
by  popular  favour  on  the  fiuth  of  its  liberal  principles ;  and  that, 
also,  which  is  not  unimportant,  a  time  when,  fiocarUe  sedcy  our 
observations  -cannot  be  deemed  personal  to  any  illustrious  com- 
mander, who  might  interpret  precaution,  a^nst  future  malversa- 
tion into  personal  distrust  of  existing  authonties. 

I^ike  too  many  of  the  departments  of  our  government,  the  ad- 
ministration of  the  army  is  divided  into  many  ofBces,  the  distinct 
functions  of  which  are  not  always  well  defined  or  well  preserved : 
thus  there  is  nominally  a  lego-military  department  for  the  adminis- 
tration of  justice,  at  die  head  of  which  tne  Judge  Martial,  or,  as 
he  is  more  commonly  called,  the  Judg^e  Advocate  General,  pre- 
sides ;  yet  it  is  quite  evident  that  this  minister  is  not,  in  point  of 
fact,  the  responsible  adviser  of  the  Crown  in  one-tenth  of  the 
lego-military  matters  which  are  supposed  to  be  submitted  to  his 
Majesty^s  consideration.  The  Court  Circular  indeed  informs  us, 
firom  time  to  time,  that  the  Jud^  Advocate  General  had  an 
audience  and  submitted  the  proceedings  of  several  courts  martial;* 
but  those  who  are  acquainted  with  military  affairs  and  note  the 
result  of  these  conferences  are  well  aware,  tHat  the  ultimate  advice 
emanates  from  a  different  power.  On  the  more  important  point, 
however,  of  dismissal  or  removal  without  trial,  it  does  not  appear 
that  the  legal  functionary  is  at  all  consulted.  We  never  yet  neard 
of  an  oflicer^s  presenting  his  memorial  through  the  Judge  Advocate 
Greneral,  or  stating  his  case  to  him  in  the  hope  of  re£ress,  which 
naturaUy  would  be  the  case  if  his  office  were  deemed  the  proper 


troop,  company^  or  detachment^  to  magistrates,  or  to  be  aiding  and  a»- 
which  the  person  or  pemons  so  ac-  sisting  to  Uie  officers  of  Justice  in 
cused  shall  belong,  are  hereby  re-  apprenending  such  person  or  per* 
quired,  upon  application  duly  made  sons,  the  officer  or  officers  so  offend- 
by  or  on  behalf^of  the  party  or  par-  ing  shall,  upon  being  convicted 
ties  injured,  to  use  his  and  their  uU  thereof  before  a  general  court  mar« 
most  endeavours  to  deliver  over  such  tial,  be  cashiered,' 
accused  person  or  persons  to  the  The  next  article  refers  to  protect- 
civil  magistrate ;  and  likewise  to  be  ine  soldiers  from  arrest  for  debt ;  but 
aiding  and  assisting  to  the  officers  of  it  is  -singular,  that  neither  that  nor 
justice  in  apprehending  and  securing  the  preceding  article  touches  the 
the  person  or  persons  so  accused,  in  offence  of  obstructing  the  arrest  of 
order  that  he  or  they  may  be  brought  an  officer  at  the  suit  of  a  creditor.— 
to  trial.  If  any  commanding  officer  The  case  of  General  Ganst*  11  (see 
or  officers  shall  wilfully  ne^ect,  or  Junius,  Letter  xxx.^  might  have 
shall  refuse,  upon  the  application  suggested  the  expediency  of  some 
aforesaid,  to  deliver  over  such  ac-  provision  on  this  head, 
cused  person  or  persons  to  the  civil 
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ehannel.  Even  on  questions  of  pure  military  law,  such  as  .that 
which  has  occupied  much  public  attention  for  tne  last  three  years, 
the  Judge  Advocate  General  seldom,  if  ever,  takes  the  lead.  In 
Colonel  Bradley^s  case  it  was  always  Lord  Palmerston,  not  Mr. 
Becket,  who  took  the  principal  part  in  debate ;  and  in  the  case  of 
Bradley  v.  Arthur  it  was  the  secretary  to  the  Commander  in  Chief, 
not  the  Judge  Advocate  General,  who  was  examined  by  the  Court 
of  King^s  Bench  as  to  the  state  and  practice  of  military  law. 

The  truth  is  that  the  office  of  Judge  Advocate  has  been  hitherto 
held  as  a  mere  political  appointment : — ^to  secure  a  good  debater 
in  the  Commons,  to  condfiate  a  noble  family,  or  to  provide  for  an 
aspirant,  till  higher  place  was  open  for  him,  has  nitherto  been 
considered  as  tne  rule  of  selection;  the  candidate  indeed  has 
generally  been  an  honorable  barrister ;  but  the  Quantum  of  his 
\eg|t^  acquirement  has  seldom  been  taken  into  calculation, — still 
less  has  the  minister  usually  enquired,  before  he  entrusted  the 
interest  of  some  hundred  thousand  men  to  the  discretion  of  the 
favoured  member,  whether  he  himself,  or  any  other  private  person 
(Kf  sound  discretion,  has  ever  confided  his  individual  rights  to  the 
\efpX  judgment  or  advocacy  of  the  learned  gentleman,  in  the 
conduct  in  any  cause,  in  any  Court  throughout  his  Majesty^s  do- 
minions. We  doubt,  indeed,  whether  we  should  not  greatly  exceed 
the  average  if  we  assiffned  one  leading  brief  to  each  of  the  Judges 
Advocate  General  of  the  last  twenty  years;  the  present  learned 
and  very  talented  officer  alone  excepted.  It  is  yet  more  doubtful 
to  us,  whether  any  one  of  these  functionaries  ever  witnessed  the 
proceedings  of  a  Court  Martial,  before  he  himself  was  called  upon 
to  conduct  them.  The  practical  working  of  the  system  is  there- 
fore unknown  to  them,  and  they  are  left  to  pick  up  a  precarious 
intelligence  from  the  very  imperfect  records  which  are  transmitted 
to  them  under  the  name  of  ^^  Proceedings  of  a  Court  Martial.^^ 
In  stating  that  these  records  are  imperfect,  we  would  by  no  means 
be  understood  to  impute  any  wilful  garbling  to  the  officers  who  are 
entrusted  with  their  formation ;  we  have,  it  is  true,  witnessed  some 
instances,  and  heard  of  more,  in  which  the  Court  has  refused  to 
insert  matter  which  it  has  deemed  irrelevant;  and  this  most 
especially  in  suppressing  the  objections  taken  to  points  of  evidence, 
and  in  omitting  to  state  the  questions  objected  to  and  overruled, 
or  to  point  the  attention  of  the  superior  authority,  by  whom  the 
proceedings  and  sentence  are  ultimately  to  be  confirmed,  to  those 
which  have  been  questioned  and  allowed.  This  is  a  practice 
which  should  be  amended  by  instructing  every  officer,  actmg  as  a 
Deputy  Judge  Advocate,  to  insert  in  his  report  every  point  which 
has  occupied  the  attention  of  his  Court.  As  Courts  Martial  are 
now  constituted  this  would  scarcely  add  a  page  to  any  proceedings. 
Very  few  officers,  and  yet  fewer  soldiers,  under  trial  nave  the  re- 
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quiate  knowledge  to  enable  them  to  take  objections ;  a  vet  smaller 
number  have  the  courage  to  exercise  the  faculty,  if  they  possess 
it ;  and  those  who  have  the  necessary  moral  qualification  will  do 
well  to  pause  before  they  employ  it ;  a  tribunal  of  doubtful  com* 
petence  to  determine  the  knotty  points  of  the  law  of  evidence,  will 
hot  consider  itself  greatlv  obliged  to  the  prisoner  who  submits 
such  toueh  and  unpalatable  matter  to  its  legal  digestion.     If  a 

Jrisoner  has  seen  much  of  the  administration  of  mrntary  justice, 
e  will  know,  that  his  objection  will  probably  be  quashed  at  once 
by  the  bold  and  authoritative  dictum  of  the  President,  uncontra- 
dicted by  the  quiescent  Deputy  Judge  Advocate :  ^'  Sir,  we  are  a 
Court  or  Honor,  not  a  Court  of  Law  ;^  and  more  sotio  voce^  per- 
haps. *^  Let  us  have  none  of  your  quibbles,  sir ;  theyll  do  you  no 
good,  I  can  assure you.^  If  his  objection  be  discussed  and  deter- 
mined, though  in  his  favor,  he  will  scarcely  fare  the  better  in  the 
end;  the  mere  possession  of  the  power  of  argument  in  any  captain 
or  subaltern,  a  fortiori  in  any  serjeant  or  soldier,  is  jd^mcd  as 
dangerous  to  military  discipline  as  a  lamp  in  a  powder  magazine. 
A  phrenological  (colonel  would  never  tolerate  the  existence  of  an 
officer  who  possessed  the  organ  of  philo-moot-a-pointativeness  in 
any  considerable  degree  of  development. 

The  independence  of  the  law  of  evidence  which  Courts  Martial 
assume  cannot,  however,  be  wondered  at ;  they  cannot  unravel  its 
mysteries,  and  deem  it  safest  to  cut  them  altogether ;  but  the  ne- 
cessity would  not  have  existed,  if  the  office  of  Judge  Advocate 
General  had  not  been  so  Ions  considered  as  a  proximate  political 
sinecure ;  if  men  fully  qualified  for  the  execution  of  its  iinportant 
duties  had  been  selected,  they  would  not  have  found  it  difncult  to 
have  compiled  a  collection  of  the  simpler  rules  most  applicable  to 
the  business  of  military  courts,  which,  though  they  might  not 
have  afforded  ample  instruction  to  every  member,  woiud  have  ena^ 
bled  their  deputies  to  avoid  the  commission  of  egregious  blunders; 
this  has  not  yet  been  done.  Another  desirable  measure  is,  that 
the  officers  acting  as  deputies  should  be  encouraged  to  correspond 
on  points  of  doubt  and  difficulty  with  the  Judge  Advocate  Gene- 
ral, and  that  their  queries  (often  trivial,  as  those  of  scholars  must 
be)  should  be  received  with  more  attention  and  answered  with 
more  regularity  and  courtesy  than  has  hitherto  been  practised. 
The  learned  and  ri^ht  honorable  hei^  of  the  department  might 
himself  find  this  an  improving  occupation,  and  the  service  would 
most  assuredly  be  benefited  if  the  more  important  aueries  and 
their  answers  were  circulated,  from  time  to  time,  in  tne  form  of 
instructions  to  its  junior  branches. 

Another  and  very  important  improvement  would  be  the  probable 
result  of  more  frequent  correspondence  in  this  department : — the 
diligence  of  the  inferior  officers  would  be  excited,  and  their  com- 
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parative  abilities  made  known  to  those  whose  duty  it  ought  to  be 
to  further  their  promotion  in  due  regard  to  their  qualifications. 
The  appointment  of  Regimental  Judge  Advocate,  the  first  step  in 
the  scale,  might  then  be  made  an  object  of  competition  among  the 
junior  officers  of  a  battalion ;  and  it  must  be  obvious  thi|t  each 
competitor,  though  he  might  not  attain  the  rank  or  requisite  quali- 
fication of  a  legal  assessor,  would,  by  the  attempt  alone,  be  greatly 
improved  as  a  member  of  Courts  Martial  We  are  not  aware  of 
any  good  reason  (except,  valeat  quantum^  misplaced  econom}r) 
^hy  a  Regimental  Judge  Advocate  should  not  attend  all  Regi- 
mental, Garrison  or  Detachment  Courts,  and  we  are  decidedly  of 
opinion  that  it  should  be  made  part  of  his  functions  to  attena  as 
counsel  for  every  prisoner  of  his  own  battalion,  who  is  tried  out  of 
the  regiment,  whether  by  a  General  Garrison  or  Detachment 
Court :  the  improvement  which  such  practice  would  give  to  his 
inind  is  an  inferior  consideration, — the  confidence  it  would  give 
to  prisoners,  that  impartial  justice  was  done  to  them,  is  infinitely 
more  important.  A  questionable  sentence,  against  which  the  men 
(who  are  better  reasoners  than  is  generally  supposed)  can  cavil, 
or  a  harsh  sentence,  which  their  general  knowledge  of  a  culprif  s 
character  assures  them  to  be  unmerited,  does  more  real  harm  to 
discipline,  than  could  by  anv  possibility  arise  from  any  fancied  se- 
curity which  the  guilty  might  suppose  themselves  to  derive  from 
the  assistance  of  an  ew-officio  defender.  Those  who  will  not  allow 
counsel  to  prisoners  in  cases  of  felony  need  not  be  alarmed  at  this 
proposition;  their  main  argument,  the  consumption  of  time,  will 
not  apply  where  the  official  advocate  has  no  direct  interest 
in  display ;  the  other  fiction,  that  the  judge  is  counsel  for  the 
prisoner,  cannot  be  urged  where  the  judge  is  incapable  of  giving 
counsel. 

Supposing  the  study  of  military  law,  now  almost  universally 
neglected,  to  be  enlarged  by  a  more  regular  appointment  of  Regi- 
mental Judge  Advocates,  with  extended  functions,  the  next  step 
would  be  to  stimulate  the  exertions  of  these  officers  by  holding  out 
to  their  competition  the  intermediate  places  of  Deputy  Judge 
Advocate  General  in  garrisons,  colonies,  and  marching  armies. 
Amid  the  profusion  of-  military  expenditure,  it  appears  to  us  to 
have  been  a  misplaced  econoniy  to  reduce,  as  considerably  as  has 
been  done,  the  number  of  permanent  lego-military  officers  on  the 
staff*,  and  to  depend  on  the  casual  selection  of  an  acting  deputy, 
pro  re  nata^  instead  of  having  one  fixed  and  competent  individual 
for  the  'discharge  of  the  duties.  It  is  true  that  constant  employ- 
ment for  such  an  officer  in  attendance  on  Courts  Martial  may  not 
have  been  anticipated  in  many  stations,  and  would  not  be  desirable 
on  any ;  but  tnere  are  many  other  duties,  now  neglected  or 
inadequately  performed,  which  might  safely  and  beneficially  have 
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been  confided  to  a  Judge  Advocate,  sappooiiK  him  always  to  bave 
been  selected  on  the  score  of  ability,  and  not  tor  the  other  and  veiy 
diflfaient  motiyes  which,  in  the  British  service,  so  frequently  and 
prigudiciaQy  influence  the  sta£F  appointments  of  the  army.  A 
competent  legal  assessor  would  have  saved  many  ^vemors  of 
colonies  from  the  commission  of  acts  of  injustice ;  judicious  advice 
cm  points  of  doubt  and  difficulty,  arbitration  of  disputed  rights,^ 
explanation  of  obscure  rmilations,  would  have  saved  to  the  service 
many  worthy  and  valuabk  officers,  who  have  been  ruined  by  acting 
on  tneir  own  unguided  judgments.  Colonels  of  regiments  espe- 
cially might  be  reueved  from  the  duty  of  deciding  those  petty  points 
of  luspute  which  now  occupy  too  much  of  their  time ;  and  which 
they  seldom  determine  to  the  satisfaction  of  the  parties,  because  the 
litigants  feel  that  they  are  submitting  to  the  power  of  a  commander, 
not  to  the  discretion  of  a  judge.  The  judicial  and  executive 
functions,  it  is  admitted,  in  all  other  cases,  should  be  kept  distinct ; 
and  we  do  not  believe  that  military  disci|)line  requires  their  separa- 
tion ;  very  many  instances  miffht  be  cited  in  which  palpable  injustice 
is  done  by  uniting  them  in  the  same  person.  The  commanding 
officer  ofa  regiment,  for  instance,  orders  a  new  tuft,  half-a-doxen 
yards  of  extra  lace,  or  some  other  military  foppery,  unauthorised 
by  his  Majesty^s  regulations,  to  be  added  to  the  dress  of  the  soldier, 
and  tihat  this  shall  oe  paid  for  by  stoppages  out  of  his  pay.  The 
soldier  demurs — refuses  to  signhis  accounts^-is  tried  by  a  regimental 
Court  Martial,  possibly  consisting  of  five  mfnor«(6),  and  is  sentenced 


{h)  This  obvious  defect  ought  long  soldier.  It  is  of  the  utmost  impor- 
since  to  have  been  amended,  the  only  tance  that  the  men  should  feel  oonfi- 
excuse  Uiat  can  be  urged  in  its  favor  dence  in  the  tribunal  to  which  their 
is,  that  on  some  stauons  it  may  be  persons  and  Uvea  are  subjected ;  but 
dfficult  to  procure  a  sufficient  nura-  this  cannot  be  the  case,  when  they 
ber  of  officers  to  constitute  a  Court  see  inexperienced  boys  sitting  as 
Martial,  if  minors  were  excluded :  members  of  a  Court  Martial.  It  is 
the  remedy  is  easy,  it  may  be  pro-  a  very  curious  circumstance,  and  one 
vided  that  no  officer  under  the  age  which  we  ourselves  should  not  have 
of  twenty-one  years  shall  sit  on  any  be^n  inclined  to  credit,  if  we  did  not 
Court  Martial,  except  in  cases  when  derive  our  information  from  an  indis- 
it  shall  be  certified  that  a  sufficient  putable  source,  that  the  iunior  offi- 
number  cannot  be  otherwise  obtained,  cers  are  generally  more  mclined  to 
It  would  be  better  to  aUow  Surgeons,  pronounce  sentences  of  excessive 
Paymasters,  Quarter  Masters,  and  severity  than  their  seniors.  It  is 
other  staff  officers  now  exempted,  to  therefore  highly  expedient  that  in  re- 
sit on  urgent  occasions,  than  to  con-  glmental  Courts  Martial  at  leasts 
tinue  the  anomaly  of  aUowing  a  some  pains  should  be  taken  to  chequer 
minor,  who  in  respect  of  presumed  the  roaster :  according  to  the  exist- 
immaturiiy  of  judgment  is  not  al-  ing  practice  a  boy-captain  and  ibur 
lowed  to  bind  himself  in  civil  con-  ensigns  may  constitute  a  court,  ut- 
tract  to  the  extent  of  a  single  shilling,  terly  unguided  by  better  experience, 
to  sit  In  judgment  on  the  life  of  a 
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to  be  flogged  for  such  refusal!  This  is  no  fancied  case:  there  is  not  an 
officer  intne  sendee  who  has  not  witnessed  instances  of  this  species  of 
injustice ;  nor  are  there  many  who  have  not  suffered  a  moamcation 
of  it  in  their  own  person.  They  are  not  flooged,  it  is  true,  for 
refusing  to  add  ten  pounds  Vortn  of  coxconu)ry  to  a  regimental 
lacket ;  but  they  are  probabjy  ruined  by  their  tailor  if  they  do,  and 
by  their  colonel  if  they  do  not,  <'  keep  up  the  appemrance  o£  the 
regiment.^  But  to  retmrn  to  the  private : — ^if  the  signing  of  the 
monthly  accounts  mean  any  thing,  as  a  guarantee  for  the  iust 
payment  of  the  soldier,  for  which  purpose  no  doubt  it  was  intended, 
any  compulsion,  or  ffMr  of  compulsion,  must  defeat  the  end:  but 
what  can  the  soldier  do  ?  he  may  appeal  from  the  captain  who  has 
made  the  charge  to  the  commanding  ofBcer  who  has  ordained  it ; 
and  after  he  has  received  his  flogging  (c)  for  disobedience,  may,  if 

(c)  We  cannot  quit  this  subject  would  have  reauired  an  exercise  of 
without  advertini^  to  the  often*moot«  the  reasoning  faculty,  which,  some 
cd  question  of  flogging.  We  hare,  did  not  possess,  and  few  ga?e  them- 
on  consideration  of  all  tne  arguments  selres  the  pain  to  employ.  It  was 
on  both  sides,  joined  with  some  per-  sometime  in  or  about  1811  that  the 
sonal  observation  of  military  disci-  late  Duke  of  York,  to  whom  on  all 
pline,  come  to  the  conclusion  that  pointu  affecting  the  condition  and 
this  species-  of  punishment,  however  comfort  of  die  soldier  all  praise  la 
disgusting,  however  degrading,  can-  justly  due,  intimated  his  wish,  that 
not  safely  be  abolished;  although  the  punishment  of  flogging  should 
we  are  of  opinion  that  it  easily  might  be  dispensed  with  in  all  possible 
be,  and  most  assuredlr  ouff ht  to  be,  cases,  and  this  intimation  was  shortly 
so  restrained  and  modified  as  to  be  afterwanls  followed  by  an  order, 
applied  only  to  extreme  cases,  and  which  restricted  the  power  of  resi- 
that,  with  such  rarity,  as  that  the  mental  Courts  Martiid  to  the  inflic- 
exhibition  beinff  unfrequent,  should  tion  cf  300  lashes;  previously,  five 
strike  the  minds  of  the  spectators  boys  could,  and  often  did,  sentence 
with  the  greater  horror.  In  the  old  a  veteran  to  receive  900.  This  res- 
time  soldiers  were  so  accustomed  to  triction  was  no  doubt  beneficial;  but 
see  their  fellows,  stripped,  tied  up,  it  caused  one  evil :  in  abating  the 
and  lacerated  under  the  lash,  that  a  quantum  of  bodily  torture  it  dm  not 
punishment  parade  made  little  itn-  sufficiently  guard  against  the  fire- 
presnon  on  them,  nor  were  the  cul-  quency  of  its  infliction;  officers  were 
prits  themselves  sensible  of  any  dis-  content  that  they  did  not  give  much 
grace  when  they  knew  that  a  third  at  a  time,  but  they  gave  it  often ; 
or  more  of  the  regiment,  including  the  ^ense  of  disgrace,  therefore,  which 
some  of  the  best  and  bravest  men  in  attaches  to  the  first  lash  was  still  fiir- 
it,  had  been  in  turn  subjected  to  ther  diminished.  We  have  heard  of 
similar  hifliction.  In  those  days  the  a  colonel  who,  during  the  march  of 
cat  was  the  only  recipe  of  discipline,  his  regiment  to  Paris  m  1815,  made 
and  he  lauded  himself  as  the  best  it  a  practice  to  halt  by  the  road  side, 
commanding  officer  who  most  fre-  order  a  drum-head  Court  Martial, 
quently  exercised  it,  with  the  most  and  give  from  twenty-five  to  a  .hun- 
unmitigatcd  severity:  flogging  saved  dred  lashes  to  everv  ofibnder,  then 
trouble ;  to  have  adapted  the  punish-  put  on  the  prisoners  knaosacks,  aud 
roents  to  the  strength,  disposition,  continue  his  route.  In  tnis  manner, 
and    temperament    of    individuals,  and  to  save  further  waste  of  time,  he 
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he  dar^^  complain  to  the  Inspecting  General  at  the  next  half-yearly 
review :  but<  is  it  not  obvious,  that  an  intermediate  and  independent 
power  might  prevent  injustice,  or  the  imputation  of  injustice,  in 
such  and  similar  cases,  and  that  without  prejudice  to  good  order 
and  military  discipline  ?  Why  should  not  the  soldier,  dissatisfied, 
with  his  accounts,  be  permitted  to  lodge  his  protest  at  once  with 
an  officer  who,  being  unconnected  with  the  matter  in  dispute, 
might  deliver  on  such  points  a  dispassionate  and  unbiassed  judg- 
ment? We  know  that  such  a  proposition  would,  in  the  first 
instance,  be  highly  unpalatable  to  all  officers  of  rank;  for,  by 
a  strange  operation  of  the  mind,  incident  to  the  overwhelming 
influence  of  the  love  of  power,  it  has  been  seen,  on  several  important 
occasions,  that  military  men  would  prefer  living  under  an  absolute 
despotism,  to  the  estaolishment  of  any  principle  of  legal  protection 
which,  if  extended,  would  in  turn  interfere  with  their  own  exercise 
of  power.  The  Pasha  of  Egypt,  no  doubt,  maintains  on  the  same 
prmciple,  that  the  sovereign  prerogative  of  the  bowstring  is  consti- 
tutionally vested  in  the  Sublime  Porte ;  for  if  he  questioned  its 
existence  there,  the  Beys  in  turn  might  seek  to  limit  its  exercise 
at  Cairo. 

When,  therefore,  we  propose  protection  for  the  army,  which  the 
most  influential  portion  do  not  desire,  and  would  rather  deprecate, 
for  themselves,  we  may  be  accused  of  visionary  speculation  or 
impertinent  interference:  let  it,  however,  be  remembered,  that  we  do 
not  write  for  the  privileged  few,  but  for  the  unprivileged  many — 


has  had  aix  triangles  at  once  in  full  tially  adhered  to^  would  all  but  cure 

employ ! !    We  do 'rot  hear  that  this  the  erii.    But  while  we  deprecate 

wanton  playing  at  flogging  was  ever  the  practice  of  frequent  flogging,  we 

reprimanded  from  the  proper  quar-  must  not  be  understood  to  advocate 

ter ;  but,  on  the  contrary,  believe  the  adoption  of  other  mode^  of  tor- 

that  a  West  Indian  government  was  ture  wnich  the  ingenuity  of  com- 

the  reward  of  his  supposed  profiici-  manding   officers    has    occasionally 

ency    in    military    discipline.     We  substituted  for  it ;  while  we  arc  yet 

should  propose  two  remedies  against  writing,  a  Coroner's  inquest  has  been 

excessive  flt)gging,  the  one  in  ana-  held  on  the  body  of  a  soldier,  who 

logy  to  that  which  prevails  in  Gene-  died  within  a  short  period  after  he 

ral  Courts  Martial  as  to  sentence  of  had  been  subjected  to  one  of  these 

death ;  the  other,  in  the  adoption  of  inventions,  not  indeed  an  absolute 

a  rule  said  to  have  been  acted  upon  at  novelty,  as  it  appears  to  have  been 

the  Admiralty :  1st,  That  no  soldier  a  modification  or  the  exploded  or 

be  punished  by  Hogging,  unless  four  abolished  punishment  of  the  picket, 

out  of  five  officers,  of  whom  the<pre-  We  hope  to  see  a  general  order  pro- 

sident  should  be  one,  cpncur  in  the  bibiting  the  adoption  of  any  arbitrary 

sentence.    2d,  That  the  discipline  of  .  or  capricious  modes  of  punishment ; 

a  regiment  and  the  capacity  of  its  mankind  is  quite  leameil  enough  al- 

commanding  <tfficer  be  rated  in  the  ready  in  the  science  of  torture  and 

inverse  ration  of  the  number  of  lashes  destruction,  that  which  we  have  to 

inflicted.    The  latter  rule,  if  impar-  study  is  the  doctrine  of  pre^'ontion. 
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less  for  the  officer  than  for  the  soldier — less  for  the  soldier  than  for 
the  people.  On  merely  militaiy  grounds,  we  might  neyer  have 
published  our  views  on  this  subject;  but  believing  that  the  due 
administration  of  justice  in  the  army  would  be  a  main  security  that 
the  army  should  never  become  dangerous  to  the  administration 
of  justice  to  the  nation,  we  conceive  it  to  be  a  point  of  infinite 
importance  to  teach  the  soldier,  by  practical  expenence  in  his  own 
person,  the  blessings  of  equal  laws,  that  he  may  never  be  made  the 
instrument  of  their  destruction.  It  is  in  time  of  peace,  in  tilne  of 
tranquillity^  when  no  personal  interest,  passion,  or  prejudice,  can  be 
excited  or  even  suspected,  that  such  questions  can  best  be  raised ; 
can  most  safely  be  discussed,  and  most  satisfactorily  be  decided. 

On  these,  among  other  grounds,  we  advocate  the  establishment 
of  a  permanent  class  of  lego-military  officers,  whose  constant  duty 
it  may  be  to  guard  the  administration  of  justice  in  the  army.  This 
will  be  denounced  as  imperium  in  imperioy  a  fancied  anomaly, 
against  which  military  men  are  in  the  habit  of  protesting  very 
vehemently,  without  remembering  that  the  imperium  of  the  law  is 
the  safety  of  the  empire. 

The  incidental  advantages  which  may  be  derived  from  attracting 
the  attention  of  young  officers  to  legal  study  (their  own  interests 
will  prevent  their  becoming  litigious  quibblers)  are  numerous. 
Among  the  most  important,  is  the  qualification  which  such  officers 
would  acquire  for  the  semi-civil  duties  to  which  they,  at  a  more 
advanced  period  of  life,  may  be  appointed — as  colonial  governors 
and  secretaries  ;  not  omitting  to  mention  the  occasions  on  which,  in 
the  more  immediate  exercise  of  military  duty,  some  legal  astuteness, 
a  quality  more  necessary  to  diplomacy  than  diplomatists  by  birth 
are  willing  to  allow  (d)^  might  be  of  great  benefit  to' the  service.     It 


{d)  As  the  eldest  sons  of  peers  it  will  become  a  question  whether  the 

become^    defuncto  poire,  hereditary  best  and  cheapest  mode  of  forming 

judges,  so  the  younger  sons  are  held  an  effective  class    of  colonial  and 

to  ha?e  ap  intuitive  knowledge  of  the  diplomatic  officers  will  not  be  found 

jus  gentium,  and  other  studies  neces-  in  the  improvement  of  military  edu- 

sary,  or  vidgarly .  supposed  to  be  cation,  and  in  opening  promotion  on 

necessary,  to  diplomacy.    The  great  the  score  of  merit,  to  tne  exclusion^ 

object  to  be  attained  in  the  choice  of  as  far  as  possible,  of  wealth  and 

Ambassadors  is  not  the  protection  of  aristocratic  interest.    A  mere  soldier, 

British  interests  at  foreign  courts,  we  are  ready  to  admit,  makes  a  bad 

but   the   protection  of  the  foreLp  envoy,  and  a  worse  governor.    But 

Secretary's  interest  at  our  own :  lor  considering  the  opportunities  which 

this  purpose;   the  younger  sons  of  military  men  ^ssess,  in  the  course 

noble   families    are    most   efficient  of  actual  service,  of  becoming  more 

ministers.    A  similar  rule  appears  intimately  acquainted  with  mankind, 

to  govern  the  colonial  department,  than  can  be  possessed  by  any  class 

If  under  any  of  those  extraordinary  of  merely  theoretical  students,   we 

political  changes  which  puzzle  caicu-  are  of  opinion,  that  if  their  minds 

lation,  the  system  should  be  changed,  were  duly  prepared  by  education  and 
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has  been  a  common  observation,  that  whenever  our  commanders 
attempt  to  treat,  they  lose  by  the  pen  more  than  the]r  have  gained 
by  the  svord.  This  would  not  be  the  case  if  their  mincU  had 
been  trained  by  better  study  than  Dundas  and  the  Rules  and 
Regulations. 

We  are  not,  however,  so  sanguine  as  to  anticipate  that  any 
change  in  the  constitution  of  the  Judge  Advocate  GeneraPs  office 
can  remove  many  of  the  objections  which  attach,  and  some  of 
which  must  always  attach,  to  the  administration  of  Military  Law. 
Tribunals  of  occasional  jurisdiction  must  ever  be  imperfect,  since 
they  must  want  (and  in  the  case  of  Courts  Martial  it  is  highly  de- 
sirable that  they  should  want)  that  daily  practice  and  converse  with 
business  which  can  alone  give  certainty  to  the  proceedings  of  any 
Court ;  they  must  want  also  the  wholesome  and  restraining  in* 
fluence  of  a  permanent  bar ;  and  here  we  must  observe  that  the 
presence  of  Counsel  at  a  Court  Martial  according  to  the  present 
practice  is  little  better  than  a  form ;  since  he  is  not  permitted  to 
put  his  questions  viva  voce  to  the  witness ;  but  must  first  submit 
them  in  writing  to  the  Court,  in  which  process  the  spirit  of  examina- 
tion is  too  often  lost,  and  its  object  towards  an  unwilling  or  prevari- 
cating witness  utterly  defeated  hy  injudicious  remarks  or  discusdon 
in  hb  presence.  When  a  point  is  to  be  argued,  the  restraint,  fre- 
quently imposed,  is  yet  more  detrimental  to  the  substantial  execu- 
tion of  justice.  Officers,  when  sitting  as  a  Court,  should  learn,  for 
the  time  at  least,  to  suppress  their  impatience  of  le^al  forms,  and 
if  they  have  not  themselves  the  knowledge  requisite  for  the  due 
guidance  of  their  proceedings,  should  listen  patiently  to  those  who 
may  impart  it ;  the  presence  of  a  qualified  Judge  Advocate  will 
always  be  a  sufficient  guard  against  any  attempt  of  Counsel  to 
mislead  the  Court, — ^such  attempts  are  rare, — ^but  as  the  ignorant 
are  ever  suspicious,  Courts  Martial,  Coroners,  and  Justices  of 
the  Peace  constantly  betray  an  irritation  at  the  presence  of  the 
Bar. 

But  though  they  caidiot  even  approximate  the  regularity  of  our 
ordinary  tribunals,  the  proceedings  of  Courts  Martial  may  be  very 
materially  improved.  The  first  and  most  necessary  step  is  to  ren- 
der them,  as  far  as  possible,  independent  of  all  external  influences; 
the  Eing'^s  name  should  only  be  heard  in  the  warrant  for  their 
sitting,  or  in  his  exercise  of  tne  prerogative  of  mercy ;  royal  con- 
firmations of  sentences,  and  royal  censure  of  judges,  are  a  bad 
part  of  the  system:  we  do  not  witness  them  in  one  branch  of  the 


ptoperly  stimulated  by  the  hope  of  which  they  now  too  freauently  dis- 

advancement,  they  might  fill  those  graee  by  Ignorance,   idleness,    or 

appolntmentfl  wiUi   Bdiefit  to  the  tyranny, 
country  and  honour  to  themselves. 
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service,  and  cannot  believe  them  necessary  in  the  other.  There 
is  indeed  a  ver^  extraordinary  diflerence  between  the  military  and 
naval  system  in  respect  of  these  points.  Five  oiBcers,  sittmg  on 
a  naval  Court  Martial,  are  enabled  to  jnronounce  their  sentence  in 
open  court ;  and  if  it  be  judgement  of^  acquittal,  the  ceremony  of 
the  President's  publicly  returning  the  sword  of  the  accused,  affords 
the  prisoner  some  consolation  for  the  undeserved  (though  perhaps 
necessary),  hardships  of  his  arrest  and  trial.  Thirteen  military 
officers,  who  might  be  supposed  equally  worthy  of  the  confidence 
of  their  sovereign,  who  in  public  opinion  are  less  liable  to  the  im- 
putation of  despotic  principles,  are  not  only  restrained  from  exer- 
cising the  function  mcident  to  all  other  courts,  of  openly  and 
honorably  avowing  their  judgment ;  but  are  bound  by  obhgation 
of  their  oath  not  to  divulge  their  sentence,  though  it  be  an  acquit- 
tal, till  such  sentence  has  been  approved  of  by  his  Majesty,  or 
some  officer  authorized  by  him.  We  are  utterly  at  a  loss  to  con- 
ceive the  grounds  of  tms  distrustful  and  ther^ore  dishonorable 
restriction  on  the  one  service,  which  is  not  equally  applicable  to 
the  other.  The  exigence  of  naval  discipline,  indeed,  may  in  some 
cases  warrant  the  more  immediate  execution  of  the  sentence  of  the 
court;  while  on  the  other  hand  a  military  punishment  may  be 
more  safely  delayed;  but  this  reason  cannot  apply  to  acquittals: 
if  the  naval  prisoner  is  allowed  to  walk  out  of  the  cabin  a  free  man, 
the  instant  his  innocence  is  ascertained,  we  can  conceive  no  possi- 
ble reason,  why  the  acquitted  soldier  should  be  marched  back  to 
the  guard-house,  the  hot,  sweltering  guard-house  of  St  Vincent's 
or  Pondicherry,  till  his  enlargement  is  ratified  from  Barbadoes, 
Madras,  Calcutta,  or  Whiteh  Jl ! 

An  officer  in  a  r^ment  quartered  in  Sicily  was  tried  by  a 
Court  Martial,  on  a  charge  of  murdering  an  inhabitant  of  the 
island :  in  his  defence  he  proved  that  he  had  been  robbed,  and 
that  he  had  killed  the  Sicilian  in  self  defence ;  the  Court  acquitted 
the  prisoner,  but  this  of  course  was  not  made  known  to  him. 
The  commander  of  the  forces,  dissatisfied  with  the  sentence,  sent 
it  back  to  the  Court  for  revision ; — ^it  was  revised,  and  the  acouit- 
tal  confirmed ;  still  the  prisoner  was  kept  in  ignorance  of  his  rate. 
The  proceedings  were  then  sent  to  England,  the  officer  being  in 
the  mean  time  closely  confined,  and  that  under  circumstances  of 
so  much  vexatious  privation,  that  he  was  at  last  provoked  to  a 
breach  of  his  arrest :  for  this  offence  he  was  tried,  and  dismissed 
the  service.  So  that  by  the  time  that  his  Majesty's  approval 
of  the  acQuittal  arrived  in  Sicily,  the  unfortunate  gentleman  had 
been  depnved  of  his  commission  for  an  offence  growing  out  of  his 
unjustifiable  detention.  This  we  admit  was  an  extreme  case ;  the 
magidtttde  of  the  imputed  oflence  fully  justified  the  imprisonment 
pending  the  first  proceedings  and  their  revision ;  but  after  the  re- 
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viflion,  when  it  had  become  impossible  that  the  prisoner  could  be 
subjected  to  any  direct  punishment,  admitting,  for  argument  sake, 
that  there  might  have  oeen  something  culpable  in  nis  conduct, 
which  might  have  warranted  his  removal  from  the  service,  it  was 
most  unjust  to  retain  him  under  close  arrest,  and  yet  more  so  to 
keep  him  for  nearly  twelve  months  in  ignorance  of  his  sentence, 
uncertain  whether  ne  had  not  been  condemned  to  suffer  an  igno- 
minious death.  This,  we  repeat,  was  an  extreme  case ;  but  many 
others,  and  of  excessive  hardship,  might  be  cited  in  support  of  our 
position  that,  in  cases  of  acauittal,  at  least,  the  sefitence  of  a  mili- 
tary Court  Martial  should  oe  pronounced  instanter  and  in  open 
court,  without  being  subject  either  to  revision  or  confirmation. 

This  power  of  revision  is  subject  to  muck  abuse,  as  it  authorises 
a  direct  interference  of  the  executive,  or  those  exercising  its  au- 
thority, with  the  administration  of  justice.  The  Mutiny  Act 
provides,  indeed,  that  the  sentence  of  a  Court  Martial  shall  be 
only  once  revised ;  but  this  jnrovision  may  be  evaded.  In  1816,  a 
soldier  quartered  at  Valenciennes,  was  found  guilty  of  having 
raised  a  window  with  hb  bayonet  in  the  night  time,  and  by 
puttinff  in  his  hand  stealing  some  bottles  of  mead.  This  was 
called  burglary ; — by  what  fiction  the  common  law  of  England  was 
enabled  to  march  under  her  fla^  into  France  we  know  not ;  but  it 
will  be  seen  in  the  sequel,  that  m  the  opinion  of  the  gallant  Field 
Marshal  and  learned  Judge  Advocate,  the  statute  law  also  may 
wander  from  Guernsey,  Jersey,  Aldemey,  Sark,  and  Man,  for  the 
better  execution  of  culprits  in  die  French  Netherlands,  (e) 

The  Court  by  which  this  prisoner  was  tried,  deeming,  no  doubt, 
that  they  were  aealing  with  an  offence  against  military  discipline, 
under  Art.  4,  of  the  24th  Sec.  of  the  Articles  of  War,  and  not 
with  a  capital  felony  under  the  common  or  statute  law  of  England, 
sentenoea  him  to  a  severe  military  punishment  This  sentence 
was  sent  back  for  revision,  with  something  of  reprimand  on  the 
Court  for  not  having  kno^rn  that  —  years'  transpartation!  was  the 
proper  punishment  for  burglary.  The  sentence  was  altered  ac- 
cordingly, but  had  scarcely  been  transmitted  to  head-quarters, 
when  it  was  discovered,  that  by  the  law  of  England,  sentence  of 
death  and  not  of  transportation  should  have  been  awarded  against 
the  offender.  The  Commander  of  th^  Forces  excused  himself  by 
the  want  of  law  books ;  though  but  a  few  days  before  he  had  fe- 


(e)  Instead  of  augmenting  punish-  dieted  for  prirately  stealing  from  a 
ment  by  carrying  into  a  foreign  coun-  *  shop,  was  acquitted  of  that  by  the 
try  the  severity  of  our  statutes,  the    direction  of  the  judge,    and  found 

{>ractice  of  the  law  has  allowed  some    guilty  of  the  larceny  only.    Font* 
atitude  to  aliens  committing  offences    1 88. 
here :  "  Thus,  a  French  prisoner,  in- 
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piimanded  the  Court,  who  could  not  be  supposed  to  have  been 
oetter  furnished  with  a  library ;  the  defence  of  the  Deputy  Judgre 
Advocate  is  unknown  to  us.  The  result  was  that  the  Court 
Martial  was  once  more  assembled,  with  a  recommendation  to 
rescind  their  former  sentence,  and  substitute  the  punishment  of 
death,  accompanied,  however,  with  a  promise  that  the  man  should 
not  be  executed !  I 

We  cannot  state  how  many  members  of  the  Court  resisted  this 
illegal  proceeding  of  a  second  revision:  we  can  only  hope,  that 
some  had  the  mimliness  to  oppose  it,  and  the  good  sense  and  good 
feeling  to  withold  their  concurrence  in  a  sentence  of  death,  on  the 
mere  assurance  that  it  should  not  be  executed.  The  result  shews 
that  the  majority  were  more  compliant. 

The  deductions  from  this  case  are  sufficiently  obvious,  we  shall 
only  take  the  opportunity  of  warning  our  military  readers  against 
a  practice  which  was,  and  we  believe  is,  exceedingly  prevalent  in 
the  army,  that  of  complimenting  commanding  officers  with  severe 
sentences,  in  order  that  they  may  have  the  grace  of  remitting  the 
excess.  We  deem  an  officer  guilty  of  judicial  perjury  who  sen- 
tences a  prisoner  to  a  single  lash  more  tnan,  on  nis  oath,  he  be- 
lieves ought  to  be  inflicted.  It  is  bad  policy  to  exalt  the  mercy 
of  the  executive,  at  the  expense  of  the  judicial  character. 

It  unfortunately  happens  also,  that  this  power  of  revision  and 
confirmation  has  not  usually  been  exercised  m  a  manner  calculated 
to  remove  the  objections  which  may  obviously  be  taken  to  such  an. 
anomaly :  we  scarcely  remember  an  instance  in  which  the  pro- 
priety of  a  condemnation  or  the  severity  of  a  senteiiice  has  excited 
animadversion  from  the  military  authorities ;  while,  on  the  other 
hand,  we  remember  fireouent  examples  of  Courts  Martial  repri- 
manded for  leni^^,  and  oi  punishments  au^ented  by  prerogative: 
we  have  heard  or  an  acquitted  prisoner  bemff  deprived  of  his  com- 
mission, and  of  a  successful  prosecutor  dismissed  the  service. 

These  blots  in  military  jurisprudence  probably  arise  from  an 
error  too  common  in  government.  The  advocates  of  absolute 
power  contend,  not  oiuy  that  ^  it  is  excellent  to  have  a  giant' s 
strength,^  but  they  insist,  that  it  is  expedient  ^^  to  use  it  as  a  giant  ;^ 
with  them  moderation  is  imbecility,  severity  vigor,  perpetual  in- 
terposition of  authority  the  only  mode  of  eviiidng  its  existence. 
'*  Nee  Deus  intersit^  is  a  maxim  which  they  have  never  heard  or 
never  regarded ;  their  supreme  authority  must  be  manifested  in 
every  act  and  in  every  hour,  the  mess-table  or  the  roll-call,  the 
shape  of  a  button,  or  a  sentence  of  death,  must  be  equally  par 
ardimnance.  Accustomed  to  this  unceasing  intermeddling  in  matters, 
many  of  which  do,  and  some  do  not,  require  unremitting  superin- 
tendence, they  have  foq^otten  that  absolute  independence  is  essen- 
tial to  the  due  course  of  justice.     More  ^vil  is  created  by  the 
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leprimaad  of  a  Court  Martial,  by  diwiniahing  the  confidence  of 
the  men  in  the  judgment  and  integrity  of  their  oflBcers,  than  can 
possibly  be  compensated  by  the  increased  seTcrity  of  any  future 
proceeding.  While  on  this  head,  we  must  not  omit  to  notice  a 
practice  wliich,  though  rare,  ought  not  to  «sQape  the  scTerest  re- 

Kehension.  The  members  of  a  general  (/)  Court  Martial  are 
und  by  oath,  that  they  '*  will  not,  at  any  time  whatsoever,  dis- 
close or  discover  the  vote  or  opfaiion  of  Axy  particular  member  of 
the  Court  Martial,  unless  required  to  give  evidence  thereof,  as  a 
witness,  by  a  Court  of  Justice  or  a  Court  Martial,  in  a  due  course 
of  law."^  Will  it  be  credited  that  in  the  face  of  this  just  and  ne- 
cessary provision  of  the  law,  it  could  enter  into  the  contemplation 
of  a  general  officer,  dissatisfied  with  a  sentence,  to  require  each 
member  to  disclose  his  own  opinion,  and  to  state  his  reasons  in 
writing  for  forming  it ;  yet  we  can  vouch  for  the  fact,  and  also, 
that  when  we  expressed  our  surprise  at  such  an  order,  we  were 
assured  that  the  requisition  was  not  without  a  precedent. 
There  is  one  point  in  which  the  practice  of  general  Courts  Martial 

(n  It  is  singular  tbat  this  provi-  judicial  conduct  of  the  memben, 
don  nas  not  been  extmded  to  Regi-  which  is  now  too  often  assumed  bj 
mental  Courts  Martial,  where  some  those  who  are  displeased  at  the  lenity 
precaution  of  the  kind  is  most  neces-  of  their  sentences, 
sarj.  In  a  General  Court,  composed  It  was  not  till  1805  that  the  mem* 
of  course  from  many  corps,  the  pri-  bers  of  a  Regimental  Court  Martial 
soner  and  prosecutor  will  often  be,  were  sworn  at  all ;  and  the  clause 
and  ought  if  possible  always  to  be,  then  introduced  for  assimilating  the 
comparatiTe  strangers  to  the  minority  practice  was  warmly  opposed.  Among 
of  the  members :  the  danger  there-  other  things  it  was  urged,  that  men 
fore  of  personal  animosity,  which  is  of  honor  would  act  as  impartially 
one  of  the  strongest  grounds  urged  without  oath  as  when  sworn;  this 
for  the  oath  of  secresy,  is  less  in  a  might  have  been  a  good  reason  for 
general  than  in  a  reffimental  court,  abolishing  militanr  oaths  aitdgether, 
wh<fn  all  the  individuals  concerned  but  it  was  none  for  refusing  to  the 
are  and  must  remain  in  constant  in-  soldier,  under  a  regimental  triliunal, 
tercourse;  numerous  feuds  arfse  from  that  security  which  be  or  an  officer 
this  circumstance ;  tbe^  oAcer  who  would  have  before  a  General  Court 
prosecutes  often  feels  himself  offend-  Martial.  Let  us  here  talie  the  op- 
ed, as  by  a  personnl  imputation,  when  portunity  of  saying  that,  in  proposing 
his  prisoner  is  acquitted;  and  as  the  safeguards  to  the  administration  of 
prosecutor  is,  in  most  cases,  virtually  military  justice,  we  mean  no  impu- 
the  commanding  officer,  an  undue  in-  tation  on  the  honor  of  officers  of  the 
fluenceroaybe  exercised  or  suspected,  army ;  but  as  we  cannot  compliment 
over  the  members  who  are  subject  them  by  the  supposition  that  they 
to  his  future  favor  or  resentment,  alone  are  free  from  the  influences  of 
It  is  true,  that  the  security  of  an  oath  human  nature,  we  think  the  best 
of  secresy  among  five  men  whose  ge-  -mode  of  securing  their  honor  is  to 
neral  tenor  of  opinion  may  give  a  put  it  beyond  the  range  of  suspidoiif 
due  to  their  sentences,  may  not  be  '  not  l^y  vain  praises  of  their  integritT« 
of  great  avail ;  but  it  would  be  in  but  by  the  removal  of  aU  pretebls 
some  degree  useful,  by  preventing  grounds  of  self-interest, 
the  open  and  official  notice  of  the 
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might  be  benefidally  imitoted  in  crimiiud  cases  by  our  ordinary 
tfibunals:  when  the  case  for  the  prosecution  iiB  closed,  theprisoner 
is  usually  allowed  an  acyeumment  to  the  following  day  at  tne  least, 
for  the  purpose  of  preparing  his  defence.  We  advocate  thu  course, 
because  we  haye  heard  of  many  instances  in  which  a  prisoner  has 
been  improperly  condemned  (sometimes,  indeed,  as  improperly 
aeraittea,)  where  a  few  hours  of  undisturbed  reflection  might  nave 
enabled  him  to  point  out,  or  his  judge  or  jury  to  discover,  the  in- 
sufficiency of  the  evidence.    Additional  consumption  of  time,  and 
the  consequent  detention  of  juries,  would  no  doubt  be  urged  against 
this  dictate  of  humanity ;  nor  can  we  expect  to  see  it  aaopted  till 
Parliament,  sufliciently  profuse  in  other  expences,  shall  spare  the 
expenoe  of  a  regiment,  of  dragoons,  in  order  to  afford  the  country 
a  sufficient  number  of  judges  for  the  execution  of  its  laws :  when 
that  time  arrives,  we  shall  recommend  our  ffrand-children,  should 
they  live  to  see  it,  to  urge,  in  addition  to  other  legal  maxims,  that 
no  man  shall  be  hurried  into  his  defence,  till  he  has  had  a  fair 
opportuniw  of  considering  the  full  nature  of  the  charge,  and  the 
bearings  or  the  evidence  iulduced  against  him. 

Whde  we  are  yet  writing,  another  point  of  commendation  sug- 
gests itself  to  us, — ^the  puUidty  of  the  proceedings.  Bv  Art.  XI, 
sec.  16,  of  the  Articles  of  War,  and  by  §  28  of  the  Mutiny  Act, 
Courts  Martial  can  sit  only  between  the  nours  of  eight  and  tour,  a 
restriction  obviously  in  favour  of  publicity;  and  so  strict  is  the 
construction  of  military  men  that  a  Court  Martial  is  an  open  court, 
that  they  actually  sit  with  their  doors  wide  open ;  and  would,  no 
doubt,  deem  the  proceeding  irregular  if  they  should  acdden- 
tallv  have  been  closed.  Men  of  honour  feel  no  inclination  to  con- 
ceal themselves  and  their  actions  from  the  public  view.  The  bur 
of  the  House  of  Peers,  guarded  as  it  is  by  forms  and  ceremonials, 
is  thrown  open  during  judicial  proceedings' to  all  male  (>)  persons, 
who  are  willing  to  ri^  the  loss  of  their  umbrellas  for  t^e  sake  of 
watching  the  administration  of  justice ;  but  the  back  parlour  of  the 
Cat  and  Bagpipes  is  dosed,  if  it  should  please  his  worship,  the 
Coroner,  to  uoroud  his  inquest  in  obscurity. 

(g)  Females  are  carefully^  exduded^  the  noble  lord's  wif^  and  assured  by 

except  when  wanted  as  witnesses. —  the  bonhommie  of  his  .manner^  soon 

A  lauT  recently  wished  to  hear  her  retired  in  perfect  confidence  of  sue* 

appeal  arsued  before  the  House,  and  cess.    It  is  said,  that  this  ungallant 

insisted  mat,  as  a  patty  interested,  regulation  orWinates  in  the  fear  that, 

she  had  a  right  to  oe  present  t  her  should  their  fair  countrywomen  be 

oounsd,  however,  could  not  venture  adfnitted  bdow  the  bar,  the  younger 

on  so  delicate  a  auestion ;  but,  by  peers  would  occupy  too  much  time 

thdr  influence  wiUi  the  door-keep-  m  the  display  of  tneir  eloquence.    In 

er,   procured   her   a   peep    at  tne  viiium  ditcii  culpa  fii^' 

ClistnceUor  from  behind  the  red  cur-  Is  not  some  stimtuus  occasionally 

tain :  she,  satisfied  by  the  fiilne'  n  of  wanting  to  the  nol>le  lords  } 

VOL.  I.— JU.  o 
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.The  augmentadpn  of  punishment  after  senlenoe  is  so  contraty  to 
all  preconceived  notions  of  justice,  so  glaring  an  inversion  of  die  real 
royal  prerogative  of  grace  and  mercy,  that  we  cannot  but  wonder 
at  the  establishment  of  such  a  practice,  and  still  more  at  its  un- 
questioned continuance.  A  Court  Martial  sentences  an  officer  to  be 
apiimanded, — ^the  King  is  advised  to  dismiss  him  the  service.  The 
vocates  of  absolute  power  say  that  the  Crown,  has  the  right  dT 
dismissing  its  officers  without  trial,  and  therefore  may  dismiss  them 
after  sentence.  If  this  doctrine  be  true,  it  would  be  better  tQ^^n- 
vert  a  Court  Martial  into  an  inquisition,— 4et  them  find  the  £Bu;ts, 
and  let  his  Majesty^s  advisers  draw  the  conclusion.  But,  as  long 
as  you  flatter  prisoners  with  the  forms  of  judicial  trial,  is  it  fiur,  is 
it  prudent,  to  tell  ihem, — ^It  is  true  that  the  tribunal  bcfiire  which 
you  were  heard  decided  on  the  minuteness  of  your  guilt ;  but,  the 
secret  authority,  by  which  you  were  not  heardl^  may  augment  the 
nuupitude  of  your  punishment? 

Equally  uniustinable,  equally  impolitic,  are  the  pains  and  pe- 
nalties suspended,  and  with  no  equal  hand,  over  prosecutors.  (A)  We 
have  known  of  more  than  one  instance  of  the  same  officer  beiiig 
thrice  brought  to  trial  and  thrice  acquitted  (or  so  slightly  repri- 
manded as  to  be  tantamount  to  acquittal),  on  charges  brought 
affainst  him  by  his  commander.  Was  this  commander  nunished  ? 
No.  Was  any  disapprobation  of  his  conduct  signified?  No.  What 
would  have  been  the  probable  course  if  the  captain  had  accused  the 
colonel,  and  had  fisuled  ?  He  would  have  been  dismissed  the  ser- 
vice. Thus,  superior  officers,  in  whom  delinquency  should  be  die 
more  severely  punished,  enjoy  a  practical  impunity ;  for  none  irill 
dare  to  stana  forth  as  thdr  accusers.  And  thus  true  discipline  is 
sacrificed  to  a  false  notion  of  subordination.  It  should  be  part  of 
the  judgment  of  a  Court  Martial,  as  it  is  of  an  election  committee, 


(A)  An  extraordinary  instance  of  ing  the  sentence  of  one  yearns  siu* 
this  Kind  occurred  in  Sidly  in  1810-  pension  on  Colonel  for  ftogr 
11.  The  commanding  officer  of  a  ging  a  soldier  without  a  Court  Mar- 
regiment  was  convicted,  on  the  pro-  tial,  and  for  dgnuig  falae  returns,  to 

secution  of  a  quarter-master,  of  hav-  dismiss  Quarter-Master from 

ma  flogged  a  man*  pjUSoui  a  Court  the  service,  for  lumiiff  been  influ- 
martiaf,  and  of  liaving  signed  false  enced  by  improper  motinres  in  brings 
returns ;  for  offences  m  such  magni-  ing  his  commanding  officer  to  jua- 
tude  he  was  sentenced  to  be  sus-  tice  1 1  We  very  much  doubt  whe- 
pended  from  rank  and  nay  for  one  ther  the  learned  and  right  honourable 
year!  In  the  course  of  cross-ezfli-  gentleman,  who  then  filled  the  ap* 
mination,  it  was  ^icited  from  the  pointment  of  Judge  Advocate  Gene- 
prosecutor  that  he  had  some  quarrel  ral,  could  Justi^,.  on  any  prindpl^ 
with  the  prisoner,  and,  consequently,  of  justice,  public  policy,  or  know- 
that  his  prosecution  was  not  soldy  in-  ledge  of  human,  nature^,  the  advice 
fluenced  by  regard  to.  the  service.  p\s  for  which,  even  if  not  given  by  hkn^ 
Mf^esty  was  advised,  when  conflrm**  he  was  officially 
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that  the  prosecution  is  or  is  not  malicious,  frivolous,  or  vexatious. 
In  the  one  case,  some  degree  of  penalty  should  follow,  whatever 
m^ht  be  the  rank  of  the  offender ;  in  the  other,  no  judge  advocate, 
genial,  or  commander  in  chief,  should  venture  to  advise  a  censure 
or  punishment  which  a  more  competent  authority  (more  competent, 
beosuse  better  informed  on  the  subject)  has  abstained  from  in- 
flicting. 

We  have  thus  noticed,  very  cursorily,  for  our  limits  will  not 
admit  of  detail,  a  very  few  of  the  dangers  and  difficulties  with  which 
a  military  prisoner  is  beset  when  brought  to  trial.  We  have  not 
cited  many  cases  in  illustration  of  our  observations;  and  those 
which  we  nave  quoted  are,  for  obvious  reasons,  anonymous ;  but 
the  reader  may  rest  assured  that  they  are  many,  and  would  be  yet 
more  numerous,  but  that  there  are  other  and  easier  modes  of  get- 

arid  of  individuals  obnoxious  to  power  than  trial  by  Courts  Mar- 
Vexatious  arrests,  petty  annoyances,  foroed  resignations  and 
exchanges,  secret  and  ex  parte  reports,  and  consequent  dismis- 
sak  without  trial,  are  the  ordinary  instruments  of  military  op- 
presrion.  Against  these  the  law  affords  no  protection, — ^the  party 
aggrieved  has  no  appeal :  he  has  nominally  the  right  of  memoriiu 
to  the  Sovereign ;  out  if  his  case  ever  reacn  the  Royal  ear,  which 
is  much  more  than  doubtful,  it  must  be  conveyea  through  the 
same  channel  by  which  the  original  injustice  was  committed.  He 
cannot  be  heard  for  himself.  If  he  remonstrates  at  the  Horse 
Guards,  he  offends  the  dignity  of  a  secretary ;  if  he  petitions  either 
House  of  Parliament,  he  is  encountered  by  the  fiction  of  prerogative; 
the  King^s  name  is  arrayed  against  him,  and  the  cabal  of  an  under 
secretaiy,  a  colonial  governor,  or  the  lieutenant-colonel  of  a  regi- 
ment, is  made  an  emanation  firom  the  royal  will.  We  are  very  fax 
from  speculating  on  any  form  of  military  law,  or  any  perfection  of 
a  military  code,  which  should  absolutely  defend  the  army  from  the 
abuse  of  power;  we  are  too  well  aware  th^  the  exigencies  of  dis- 
cipline may  require  occasional  latitude:  that  which  we  protest 
against  is,  the  application  of  extraordinary  powers  to  ordinary  cir- 
cumstances. It  is,  no  doubt,  necessary  that,  m  time  of  war  or  open 
rebellion,  in  the  face  of  an  enemy,  or  m  the  heat  of  civil  dissension, 
the  Crown  should  have  the  power  of  dismissing  instanter  any  com- 
mander whose  suspected  fidelity  mi^ht  render  such  an  extreme . 
course  justifiable,  on  the  ground  of  unmediate  and  urgent  neces- 
sity ;  but  it  is  not  equal^  clear,  and  must  require  no  ordinary 
ingenuity  to  maintain  on  any  ground  of  reason,  that  the  same 
course  is  either  expedient  or  justifiable  in  time  of  peace  and  tran- 
quility. 

Lord  Palmerston,  in  the  last  debate  on  Colonel  Bradley^s  case, 
Hibieh  we  are  happy  to  see  revived,  is  reported  to  have  said, — 
*^  As  to  the  dismissal  of  officers  without  trial  by  court  martial,  he 

o  2 
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hoped  the  House  would  not  give  their  sanction  that  the  King'^s 
servants  in  the  army  should  hold  their  commissions  by  any  other 
authority  than  his  Majesty^s  commands,  or  longer  than  it  was  his 
Majesty  s  pleasure  that  they  should  hold  them. 

Strange  as  it  majr  appear  to  his  Lordship,  we  certainly  do  avow 
a  wish  not  to  restrain  the  Kinff^s  power  of  dismissing  his  officers, 
for,  tnero  motUy  the  King  womd  not  dismiss  one  officer  in  half  a 
century ;  but  to  make  his  Majesty^s  military  advisers  responsible 
for  the  use  or  abuse  of  the  powers  virtually  exercised  by  them.  The 
case  which  elicited  his  Lordship^s  remark  has  excited  much  public 
attention ;  and  will,  as  we  hope,  induce  a  serious  inquiry  into  the 
defects  imputable  to  the  administration  of  military  justice.  Would 
it  be  crediole,  had  not  this  case  arisen,  that,  on  so  simple  a  point 
as  the  authenticity  or  non-authenticity  of  a  document,  there  should 
be  no  Iqpd  mode  (LordPalmerston  will  add,  no  constitutional  mode) 
of  putting  the  (|^ue9tion  fairly  at  issue,  and  of  obtaining  upon  it  a 
competent  and  judicial  decision. 

We  must  not,  however,  dismiss  the  argument,  if  such  it  can  be 
called,  of  the  noble  Secretary,,  without  adverting  to  one  point  in  his 
speech  which  makes  strongly,  upon  principle,  against  the  continu- 
ance of  the  power  claimed  ror  the  Crown ;  we  mean  the  purchase 
and  sale  of  commissions.  Lord  Palmerston  dilates  upon  the  ten- 
der mercy  of  allowing  a  dismissed  officer  to  sell  a  commission  which 
he  had  not  bought.  Let  us  reverse  the  case,  and  suppose  that  an 
officer,  who  has  become  obnoxious  in  the  House  of  Commons,  is 
dismissed  the  service  after  having  purchased  every  commission,  and 
that  the  royd  licence  to  seU  what  ne  has  bought  is  refused  him,  what 
is  this  but  a  forfeiture  of  property  at  the  mere  will  of  the  Crown?  Is 
such  a  forfeiture  consonant  with  the  spirit  of  the  constitution  ?  The 
purchase  of  a  commission  has  now  become,  most  unfortunately  for  - 
the  true  interests  of  the  army,  '{i)  a  mode  of  investing  money :  a 
retired  tradesman  may  now  buy  a  half-pay  ensigncy  by  way  of  a 
well-secured  annuity ;  but  let  him  beware  which  way  he  votes,  if 
he  happen  also  to  be  a  freeholder  and  a  candidate  from  the  Horse 
Guaros  stands  for  Ids  county.  He  may  entertain  the  highest  vene- 
ration for  the  personiid  virtue  of  the  Sovereign;  he  may  repose  the 


(t)  A  similar  system  is  now  pro-  vemment^  temporary  or  local  expe- 

posed  for  tiie  navy^  under  the  pre-  diency    are   constantly    made    the 

tence  of  affording  to  the  senior  of-  grounds  of  permanent  and  general 

ficea  an  honourable  mode  of  retire-  measures.     They   may,    therefore, 

ment,  and  to  the  juniors  due  promo-  very  shortly  exnect  to  see  the  aristo- 

tibn,  which,  during  the  stagnation  of  cracy  of  wealth  competing   at  the 

peace,  cannot  otherwise  be  afforded  Admiralty  with  the  aristocracy  of 

them.   Those  who,  on  the  ground  of  birth :  opposed  to  this  double  influ- 

this  assurance,  believe  that  the  mea-  ence  mere   talent    will  have   little 

aure  will  be  merely  temporary,  have  chance  of  promotion, 
not  well  observed  the  tactics  of  go- 
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firmest  reliance  on  his  moderation ;  be  maj  believe  that,  *'  to  cause 
law  and  justice  in  mercy  to  be  executed  in  all  his  judgments,^  ac- 
cording to  the  terms  of  the  coronation  oath,  is  the  first  du^  o{  the 
Sovereign ;  but  these  reliances  will  stand  lum  in  little  steaa :  if  he 
offendan  under  secretary,  he  may  possibly  bid  farewell  to  his  annuity. 
We  do  not  here  allude  to  objections  to  this  system  on  the  ground 
of  political  influence  :  they  are  sufficiently  obvious,  but  they  can 
seldom  apply  except  in  the  cases  of  the  rich  and  powerfiiL  These 
cases,  also,  are  subject  to  the  best  tribunal  of  appeal,  public  opinion ; 
it  cannot  reverse  the  decree,  but  it  brands  theprecedent  Our  present 
object  is,  to  protect  the  humbler  ranks  of  tne  army,  not  from  the 
direct  power  of  the  Crown,  but  from  the  machinations  of  interme- 
diate ofilcers :  it  is  by  these  that  injustice  is  perpetrated^  while  the 
King^s  name  is  used  as  a  shield  for  their  ofience.  Let  those  who 
doubt  the  truth  or  policy  of  our  observations  make  diligent  inquiry 
among  their  military  acquaintance :  let  them  ask  the  number  of 
cases  of  forced  resignations  or  peremptory  dismissals,  (^)  and  they  will 
find  the  evil  to  be  of  greater  magnitude  than  they  can  possibly  have 
anticipated.  For  ourselves,  we  do  not  invite  communications  on 
this  head,  for  we  dislike  paying  postage,  and  have  papers  enough 
upon  our  table :  nor  is  it  likely,  indeed,  that  we  shall  ever  revert 
totlus  subject;  (/)  but  if  we  diid,  we  should  find  no  difficulty  in 
laying  open  to  the  public  a  series  of  abuses,  a  series  of  hardships 
and  privations,  inflicted  without  form  of  trial,  without  hearing  the 
accused ;  or,  if  hearing  the  accused,  overbearing  his  derence, 
which  would  excite  the  public  indignation  in  no  ordinary  degree 
against  those  who  have  abused  the  royal  confidence  and  perverted 
the  royal  authority,  (m) 


{k)  Mr.  Hume  is  reported  to  have  (/)  Except  indeed  that  as  the  king 
**  complained  of  the  severe  exercise  of  France^  on  the  last  opening  of  the 
of  the  prerogative  of  the  Crown  in  Chambers^  announced  the  prepara- 
flismissing  officers  without  affording  tion  of  a  military  code,  we  may  have 
them  the  opportunity  of  a  Court  Mar-  occasion  to  compare  our  lego- mili- 
tia!. The  number  of  officers  dis-  tary  institutions  with  those  of  our 
missed  in  this  way  within  the  last  great  rival :  we  will  not  hope  for  any 
^ye  and  twenty  years  amounted  Jto  superiority  as  the  result  of  the  com-i 
no  less  than  Jive  thousand  and  ten.  parison ;  but  rather  that  their  in- 
Such  a  system,  he  had  said  on  a  for-  creasing  liberality  may  serve  as  a 
mer  occasion,  reduced  the  condition  stimulus  to  our  own. 
ofan  English  officer  to  that  of  a  slave,  (m)  Some  cases  of  summary  dis- 
though  he  would  not  now  repeat  it,  as  missal  by  the  Board  of  Ordinance 
it  was  unpalatable  to  military  gentle-  have  reached  us  from  Ireland;  If 
men ;  it  was,  nevertheless,  the  fact."  they  be  correctly  stated,  the  late 
June  8, 1827.  The  honorable  mem-  Master  General  has  yet  to  learn  that 
ber  might  have  quoted  a  great  legal  there  are  modes  of  reform  which,  by 
authonty  in  support  of  bis  proposi-  their  perversion  of  the  established 
tion.  **  MUera  est  serviius  ubi  Ixx  order  of  justice,  operate  more  evil 
est  vaga  et  incognita,"  than  they  cure. 
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abt.  il—grand  juries. 

« 

The  jurisdictioii  possessed  by  Grand  Juries  has  usually  been 
considered  by  Englishmen  to  be  nighly  useful  in  the  administration 
of  criminal  justice ;  yet,  it  has  long  continued  to  be  peculiar  to  the 
jurisprudence  of  this  country.  An  examination  of  those  parts  of 
our  judicial  establishments  which  differ  firom  the  corresponding 
institutions  of  our  continental  neighbours  must  be  both  interesting 
and  useful.  For,  if  they  really  possess  the  excellent  qualities 
which  have  been  ascribed  to  them,  an  examination  of  their  merits 
can  tend  only  to  rivet  them  more  strongly  in  our  esteem,  and  to 
recommend  mem  to  the  adoption  of  foreigners ;  whilst,  on  the  other 
hand,  if  we  appear  to  have  been  blinded  by-national  prejudice,  or 
by  an  unreasonable  respect  for  established  institutions,  the  discovery 
of  our  error  may  lead  to  useful  and  practical  improvements. 

Whatever  may  be  the  opinion  commoiilv  entertained  respecting 
the  utility  of  Grand  Juries,  it  has  certamly  not  been  the  result 
of  much  discussion  or  inquiry ;  as  we  beUeve  there  never  has 
appeared  any  examination  m  the  merits  of  the  institution,  or  any 
inquiry  into  its  effects  upon  the  administration  of  justice.  It  has, 
inaeed,  been  mode  the  subject  of  much  vague  commendation;  and 
it  has  been  lauded  as  one  of  the  most  precious  ornaments  of  the 
wisdom  of  our  ancestors ;  and  as  one  of  tne  principal  safeguards  of 
the  liberties  of  Englishmen.  But  the  subject  has  never,  to  our 
knowledge,  been  systematically  treated ;  nor  has  the  utili^  of  the 
institution  been  considered,  either  with  reference  to  those  general 
principles  of  human  nature,  which  form  the  basis  of  the  science  of 
jurisprudence,  or  as  exemplified  by  th68e  particular  facts,  which 
are  every  day  occurring,  and  which  serve  to  illustrate  the  working 
of  the  system. 

Even  Mr.  Justice  Blackstone  does  not  enter  into  any  examina- 
tion of  its  merits,  but  contents  himself  with  observing  that,  **  So 
tender  is  the  law  of  England  of  the  lives  of  the  subjects^  tiiat  jm 
man  can  be  convicted  at  the  suit  of  the  king  of  any  cajpitikl  offence 
xmless  by  the  unanimous  voice  of  twentyrfour  of  his  equals  and 
neighbours  \  that  is,  by  twelve  at  least  of  tiie  grand  jury,  in  the 
first  place,  assenting  to  the  accusation ;  and  afterwards,  by  the 
whole  petit  jury,  of  twelve  more,  findijog  him  guilty  upon  his 
trial."  (a) 

Now,  if  to  be  ^'  tender  of  the  lives  of  the  subjecte"  be  the  soIe> 
or  the  principal  merit  of  a  system  of  criminal  law,  then  would  the 
system  be  improved,  by  requiring  unanimity  in  the  gpoid  jury  as 
well  BA,  in  the  petit  jury,  or  by  any  other  obstacle  being  tluown  in 


(a)  Blackstone's  Commentaries,  iv.  3DS. 
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the  way  of  the  administratioii  of  justice.  The  law  would  be  still 
more  **  tender,^  if  one-half  of  the  persons  accused  were  to  be  set  at 
liberty  by  lot,  without  being  put  upon  their  trial  at  all ;  but  this 
would  scarcely  be  considered  a  subject  for  commendation.  To 
say,  therefore,  of  the  system,  that  it  is  ^^  tender  of  Uie  lives  of  the 
sulgects,^  (i.  e.  of  accused  persons,  whether  guilty  or  innocent),  is 
to  say  nothing,  or  worse  than  nothing.  It  ought  to  be  shown  that 
it  conduces  to  the  great  end  of  the  administration  of  justice ;  yix. 
the  discovery  of  the  truth,  with  a  view  to  the  pumshment  of  the 
guilty,  and  of  none  but  the  guilty.  Nothing  can  be  more  absurd, 
than  to  praise  a  system  of  law  as  giving  advantages,  either  to  die 
prisoner  on  the  one  hand,  or  to  the  prosecutor  on  the  other.  The 
end  of  criminal  law  is  the  protection  of  society  against  crime ;  and 
this  object  can  be  accomplished  only  by  a  system  calculated  to 
elicit  the  truth  without  regard  to  the  parties,  and  thus  to  secure 
the  punishment  of  giiilt  and  the  protection  of  innocence.  We 
shali  proceed  to  examine  how  far  the  institution  of  Grand  Juries 
seems  to  conduce  to  this  important  end. 

We  will  begin  by  stating  shordy  the  duties  and  constitution  of 
a  Grand  Jury,  though  they  are  probably  well  known  to  many  of 
our  readers.    A  Grand  Jury  consists  of  not  less  than  twelve,  nor  of 
more  than  tweniy-three  persons,  who,  in  counties,  are  summoned 
by  the  High  Sheriff;  and,  at  assizes,  are  usually  magistrates  or 
Iivided  proprietors,  or,  as  Blackstone  expresses  it — *^  Gendemen  of 
the  best  fi^pre  in  the  county.^  (b)    Af  die  quarter  sessions.  Grand 
Juries  are  m  general  composed  of  fiurmers  and  tradesmen.     To  diis 
tribunal  it  is  necessary  that  eveiy  bill  of  indictment  should  be 
preferred,  for  the  pur^se  of  determining  whether  there  are  suffi- 
cient grounds  forputting  the  accused  party  upon  his  trial.     For 
dus  purpose,  the  Grand  Jury  have  the  power  of  examining  all  the 
witnesses  for  the  prosecution ;  but  neither .  the  pursuer  nor  the 
witnesses  for  the  defence  are  allowed  to  appear  hefcfre  them.    All 
dieir  proceedings  are  in  private,  and  every  member  is  sworn  **  to 
keep  secret  the  king^s  counsel  and  that  of  his  fellows.^    After  the 
examinations  are  concluded,  the  jury  proceed  to  vote  upon  the 
bill ;'  and,  whatever  may  be  the  number  who  attend,  it  is  necessary, 
in  order  to  put  the  prisoner  upon  his  trial,  that  twelve  at  least  should 
support  die  bilL 

This  circumstance  of  twelve  votes  being  in  all  cases  required 
to  sanction  an  indictment,  is  certainly  one  of  the  most  striking 
anomalies  in  the  constitution  of  this  tribunal.  If  die  whole  of  the 
twenty^three  members  of  the  Grand  Jury  attend,  each  bill  may  be 
iSarried  1^  a  simple  majority ;  but  in  case  only  twelve  happened  to  be 
present,  absolute  unanimity  is  required :  so  that  in  cases  of  doubt 

(h)  Comrnentaries,  hr.  302. 
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as  to  the  sufficiency  of  the  evidence,  the  decision  of  the  question 
▼ery  frequently  depends  solely  upon  the  number  of  the  juiymen 
who  happen  to  ffive  their  attenaance.  In  counties  where  there  is 
not  a  large  resident  gentry,  a  full  Grand  Jury  of  twenty-thpee 
persons  is  rarely  obtained ;  and  even  in  populous  counties,  the  evil 
IS  Tery  freouently  expeiienced,  because  a  part  of  the  jury  are  often 
absent,  either  in  consequence  of  their  behig  summoned  to  serre 
upon  special  juries,  or  from  some  other  cause :  and,  provided  a 
sufficient  number  be  present  to  proceed  with  the  business,  the 
attendance  of  the  rest  is  not  very  strictly  required.  Having  noticed 
this  anomaly  in  passing,  we  shall  proceed  to  consider  the  general 
effect  of  the  institution  upon  the  administration  of  justice. 

It  is  probable  that  injustice  is  not  often  committed  in  consequence 
of  bills  Deing  improperly  found  by  Grand  Juries ;  or,  at  all  events, 
the  evil  is  slight ;  because  the  accused  party  will,  of  course,  be 
acquitted  when  put  upon  his  triaL  But  it  is  rf  much  greater 
importance  to  inquire,  whether  the  ends  of  public  justice  are  not 
frequently  defeated  by  bills  being  improperly  ignored ;  and  to 
consider,  how  far  it  is  desirable  to  entrust  a  body  of  persons, 
constituted  like  a  Grand  Jury,  with  a  veto  upon  the  administration 
of  criminal  justice.  This  becomes  a  subject  for  still  more  serious 
consideration,  when  we  recollect  that  their  proceedings  are  in  secret^ 
and  that  they  are  consequently  altogether  free  from  the  control  of 
public  opinion ;  a  control  which  is  exercised  with  such  utility  and 
effisct  over  most  of  our  institutions.  It  is  now  universally  admitted, 
that  public  opinion,  as  exprefced  through  the  medium  of  the  press 
and  other  channels,  exerts  the  most  powerful  influence  over  the 
proceedings  of  our  magistrates,  over  our  coturts  of  law,  and  over  the 
legislature  itself.  But  the  members  of  Grand  Juries  are  not  only 
independent  of  this  beneficial  influence,  but  they  are  also,  in  conse- 
quence of  their  numbers,  entirely  free  from  that  control  which 
arises  from  individual  responsibility.  It  becomes,  therefore,  most 
important  to  determine,  whether  the  power  in  question  can  be 
sarely  entrusted  to.  so  irresponsible  a  body ;  or,  whether  those 
evils  have  been  felt  in  practice,  which  might  have  been  d. priori 
apprehended. 

The  very  circumstance  of  the  secrecy  of  the  proceedings  of 
Grand  Junes  may  lay  us  under  some  difficulty  in  illustrating  our 
remarks,  because  we  cannot  refer  to  any  existing  records.  A  few 
facts  may,  however,  be  sufficient  to  exempli^  our  arguments. 

We  snaU  treat,  first,  of  those  errors  wnich  are  likely  to  be 
committed  by  Grand  Juries,  in  consequence  of  ignorance  or  mis- 
take ;  and,  secondly,  of  those  which  may  be  supposed  to  arise  from 
bad  intention  or  sinister  interest. 

First. — It  may,  perhaps,  be  imagined,  that  the  members  of  Grand 
Juries  generally  possess  a  sufficient  knowledge  of  the  law  to  prevent 
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their  fidling  into  very  seriouB  mistakes.  But  we  luiYe  reason  to 
believe  that  this  is  a  most  erroneous  opinion,  and  that  not  a  year 
passes  in  which  great  numbers  of  bills  are  not  improperly  ignored, 
solely  in  consequence  of  their  ignorance  of  the  law.  An  instance, 
indeed,  has  very  recently  occurred  in  this  metropolis,  in  which  a 
Grand  Jury  showed  themselves  to  be  unacquainted  even  with  die 
simplest  of  the  rules  whieh  ought  to  rq^ulate  their  own  proceedings. 
We  take  the  following  extract  from  a  report  in  the  "^ 
Chronicle  of  May  Slst,  1827. 

"  LoMBOK  Ss88ioNS>  May  S0.^-The  Recorder  charged  die  Grand  Jury. 
He  wished  to  direct  their  attention  to  a  circumstance  which  appeared  to 
have  been,  in  some  degree,  misunderstood — ^that  before  a  true  bill  ooold  be 
found,  it  would  be  necessary  that  twelve  jurors  should  be  of  such  an 
opinion^  and  not  a  minority  of  the  jury." 

We  have  heard  of  an  instance  of  similar  ignorance,  which 
occurred  some  few  years  ago  in  a  populous  midhmd  county.  It 
had  been  the  custom  in  that  county,  from  time  immemorial, 
for  the  Grand  Jury  to  return  bills  by  a  majority  of  votes, 
whether  that  majority  consisted  of  twelve  or  not;  and,  when 
a  gentleman  was  summoned  upon  the  jury,  who  happened  to  be 
acquainted  with  the  state  of  the  law  upon  the  subject,  and  who 
attempted  to  communicate  his  information  to  his  colleagues,  he  is 
said  to  have  found  them  totally  incredulous,  and  to  have  been 
obliffed  to  call  to  his  aid  the  authority  of  one  of  the  gentlemen  of 
the  bar,  before  he  could  succeed  in  convincing  them  of  their  error. 
Now,  if  two  6rai\d  Juries,  consisting,  the  one  of  the  most  respect- 
able merchants  and  traders  of  the  city  of  London ;  the  other,  of 
country  gentlemen  who  had  enjoyed  the  advantages  of  a  liberal 
education,  and  who,  as  magistrates,  must  be  supposed  to  have  made 
the  law,  in  some  degree^  their  peculiar  study — ^if  Grand  Juries, 
thus  constituted,  were  ignorant  of  the  principal  rule  which  ought 
to  guide  their  own  proceedings,  what  errors  must  we  suppose  to  be 
committed  by  Grand  Juries  at  quarter  sessions,  who  are  m  general 
cither  uninstructed  farmers,  or  shop-keepers  in  country  towns. 

But  it  may,  perhaps,  be  maintained,  that  no  knowledge  of  law  is 
necessary  for  Grand  Juries ;  and  that  they  will  be  enabled  to  dis- 
charge, sufficiendy  well,  the  duties  of  their  office,  if  they  will  only 
consult  their  own  common  sense;  or,  in  other  words,  if,  in  examining 
the  witnesses,  and  in  giving  their  votes,  they  will  consent  to  be 
guided  by  the  same,  ordunary  rules  which  they  are  accustomed  to 
adopt  in  private  life,  in  the  examination  of  any  matter  of  fact : 
and,  in  this  opinion,  we  are  disposed,  in  some  degree,  to  concur. 
But,  unfortunately,  the  members  of  Grand  Juries  are  seldom 
content  with  so  simple  a  rule  of  procedure :  they  are  too  apt  to 
imagine  that  they  possess  some  knowledge  of  law,  and  to  aj^ly  any 
legd  mjurims  wnich  they  may  happen  to  have  heardi)  without 
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sufficient  caution  and  discrinunadon :  -and  thua,  from  their  desire 
to  obey  the  law,  they  fall  into  absurdities  of  which  the  law  never 
was  guilty.  To  take,  for  example,  the  subject  of  the  admissibility 
cxf  evidence.  They  have  heard  that  the  law  rejects  the  evidence 
of  parties  who  have  a  pecuniary  interest  in  the  case ;  that  it  admits, 
witn  great  suspicion,  the  testmiony  of  accomplices ;  and  that,  in 
some  cases,  it  receives  with  distrust,  or  even  rejects,  the  confession 
of  the  prisoner  himself:  but,  when  they  come  to  apply  these  rules 
in  practice,  they  often  betray  the  limited  extent  of  their  knowledge 
and  the  confusion  of  their  iaeas.  Thus,  we  have  heard  of  Grand 
Juries  in  which  it  has  been  maintained,  that  the  free  and  voluntary 
confession  of  a  prisoner  was  to  be  treated  exactlv  in  the  same 
maimer  as  the  evidence  of  an  accomplice ;  and  in  wnich  bills  have 
accordingly  been  ignored,  solely  because  the  Grand  Jury  have 
refused  to  act  upon  such  confessions,  unless  supported  by  other 
evidence.  We  have  also  heard  of  cases  in  which  Grand  Juries 
have  required  a  very  absurd  decree  of  strictness  in  the  identification 
of  the  stolen  property,  and  have  insisted  upon  evidence  which 
certainly  would  not  be  required  in  an  ordinary  court  of  justice. 
These  are  errors  into  which  members  of  Grand  Juries  are,  from 
the  most  laudable  motives,  peculiarly  liable  to  fall.  They  have 
heard  that  it  is  their  duty  to  prevent  any  prisoner's  being  improperly 
put  upon  his  trial ;  and  they  have  been  told  that  the  institution,  oif 
which  they  form  a  part,  is  one  of  the  principal  safeguards  of  the 
liberty  ot  the  subject.  Accordingly,  witn  the  best  and  most 
humane  intention,  they  have  been  too  ready  to  search  for  some 
defect  in  the  evidence,  or  for  some  rule  of  law,  which  may  justify 
them  in  ignoring  the  biUs  which  have  been  presented  to  them. 
When,  indeed,  we  recollect,  that  the  English  law  of  evidence  is, 
in  itself,  by  no  means  so  simple  or  so  favourable  to  the  elucidation 
of  truth  as  might  be  desired,  can  we  be  surprised  that  errors  should 
continually  occur,  when  it  is  misunderstood  and  misapplied  by 
those  who  are  not  initiated  in  its  mysteries ! 

These  are  not  the  only  mistakes  into  which  Grand  Juries  are 
apt  to  be  betrayed :  but  our  limits  will  not  allow  us  to  proceed  at 
much  greater  length  into  this  part  of  our  subject.  We  will, 
therefore,  content  ourselves  with  observing,  that  we  believe  cases 
to  have  not  unfrequently  occurred,  in  which  Grand  Juries  have 
been  misled  by  the  tem^  employed  in  indictments.  Thus,  for 
instance,  when  they  have  seen  a  crime  charged  to  be  committed 
^^  with  malice  aforetnought,^  they  have  not  understood  this  expression 
to  imply  merely  the  wHfaVnesB  of  the  act,  or  the  bad  intention 
of  the  party  committing  it,  but  they  have  thought  it  necessary  that 
the  evidence  should  disclose  something  like  previatu  nudice  in  the 
ordinary  sense  of  the  word. 

On  an  unprejudiced  consideration  of  this  part  of  our  subject,  wc 
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■hall  cease  to  be  fcarprised  that  Ghrand  Juries  hayefirequently  fidlen 
into  errors  in  consequence  of  their  ignorance  of  die  law.  But 
it  must  excite  our  astonishment,  that  the  administration  of  an 
important  part  of  our  criminal  law  has  been  entrusted  to  a  body 
of  persons  who  maybe^  and  very  fireduendy  arey  utterly  ignorant 
of  Its  principles;  who  are  unassisted  by  the  presence  or  any  lesal 
adviser;  who,  after  they  have  once  erred,  nave  no  means  of  cua- 
covering  their  mistake,  but  may  continue  to  commit  the  same  error 
year  after  year;  and  who  are  destitute  even  of  that  motive  for 
informing  tbemselves  of  the  law,  which  the  publicity  of  their 
proceedings  or  individual  responsibility  would  supply.  And,  yet, 
to  a  body  of  persons  thus  constituted,  is  entrusted  an  effectual  veto 
on  the  administration  of  criminal  justice ;  and,  in  many  cases,  to 
any  three,  two,  or  even  one  of  their  number. 

Secondly,  we  are  to  consider  the  effects  of  the  influence  of  bad 
intention,  or  sinister  interest,  upon  the  conduct  of  Grand  Juries : 
and,  here,  we  wish  to  be  understood  as  not  imputing  to  the  mem- 
bers of  those  bodies,  or  to  the  class  to  which  tbey  belong,  that  they 
are  actuated  by  the  principle  of  self-interest  in  a  higher  degree  than 
the  rest  of  the  public.     It  is  a  trite  observation,  that  the  possession 
of  irresponsible  power  necessarily  leads  to  its  abuse ;  and  we  should 
be  wasting  the  time  of  our  readers  were  we  to  attempt  any  proof  of 
so  genenuly  received  an  aidom.    It  may,  however,  be  objected, 
that  Grana  Jurors  are  in  general  not  liable  to  this  perverting 
influence ;  because  they  have  the  same  interest  as  die  public  at 
large  in  the  punishment  cS  the  crimes  which  come  unoer  their 
cognisance.     But  it  must  be  recollected  that  they  are,  in  general, 
persons  of  large  property  and  of  extensive  connection,  and  diat 
they  are  summoned  nom  every  part  of  die  country ;  so  that  it  is 
scarcely  possible  that,  amongst  the  various  cases  which  come  before 
them,,  there  should  not  be  some  in  which  some  of  the  jury  have 
an  interest,  either  direct  or  indirect     We  recollect  having  heard 
of  a  case,  not  long  ago,  in  which  some  poachers  were  indicted  for 
an  assault  upon  the  ^mekeepers  of  a  gendeman  of  large  fortune 
and  great  respectabihty.     Not  only  was  this  gendeman  nimself  a 
member  of  the  Grand  Jury,  but  we  have  reason  to  believe  that  he 
actually  attended  in  his  place  during  the  whole  of  the  investigation ; 
so  that  he  appeared  in  tne  double  character  of  a  party  and  a  judge. 
We  have  no  reason  to  suppose  that  any  injustice  was  in  this  case 
committed.    But  suppose  the  case  to  have  been  a  litde  different : 
suppose  that  the  gamekeepers  had  been  indicted  for  an  assault 
upon  some  suspected  poacners,  we  would  then  ask,  whether  it  is 
desirable  that  a  gentleman  should  be  thus  enabled,   with  the 
assistance  of  a  few  of  his  friends,  to  screen  his  servants  from  public 
justice  ?    And  even  if  a  Grand  Juror,  so  interested,  should  have 
the  delicacy  to  retire  during  the  investigation,  is  it  cfesirable  that  a 
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case  of  this  sort  should  be  decided  by  an  irresponsible  and  secret 
tribunal,  consisting  of  the  intimate  friends  and  acquaintance  of  one 
of  the  parties  concerned  ? 

But  It  is  not  to  the  private  interests  of  individual  jurors  that  we 
ascribe  such  bad  effects ;  but  to  those  more  imperceptible,  and, 
consequently,  more  danserous  motives,  which  cannot  fail  to  operate 
upon  urrana  Juries,  as  belonging  almost  exclusively  to  a  particular 
class  of  the  community.  It  is  well  known  that  the  members  of 
Grand  Juries,  in  general,  belong  to  what  is  called  the  landed 
interest ;  that,  consequently,  their  sympathies  and  prejudices  must 
usually  be  enlisted  in  favour  of  that  class ;  and  tnat,  on  all  the 
great  political  questions  which  agitate  the  country,  they  will  in  all 
probability  be  attached  to  the  aristocratical  party.  It  is  scarcely 
necessary  to  add,  that  there  is  hardly  any  case  in  which  some 
political  principle  may  not  be  involved ;  and  that  it  is  upon  die 
principle  of  excluding  the  influence  of  political  motives  upon  the 
minds  of  the  judges,  that  the  application  of  trial  by  jury,  to  all 
causes  in  our  courts  of  law,  whether  civil  or  criminal,  can  be  best 
defended.  Cases  are  every  day  occurring,  especially  durins  periods 
of  political  excitement,  in  wnich  Grand  Juries  are  liable  to  be 
influenced  by  motives  of  this  kind.     Take,  for  example,  the  two 

Seat  questions  of  Parliamentary  Reform  and  the  Com  Laws, 
ow  many  cases  are  there^  which  may  come  before  a  court  of 
justice,  with  which  these  sutgects  may  be  connected.  Suppose, 
for  instance,  that  a  public  meeting  is  held  for  the  purpose  of 
petitioning  parliament  on  one  of  these  topics ;  and  suppose  that 
this  meeting  is  illegally  dispersed  by  the  police  or  the  military  ; 
and  that  biSs  of  indictment  are  afterwards  preferred  against  the 
persons  who  have  thus  improperly  interfered ;  it  could  scarcely  be 
maintained  that  a  Grand  Jury,  who  might  probably  be  influenced 
as  well  by  political  prejudices  as  by  local  party  ammosity,  would 
be  a  proper  tribunal  for  deciding  upon  the  propriety  of  the  prose- 
cution. Unless  freedom  from  all  responsilbility,  united  with  a 
strong  bias  to  one  side  of  the  question,  be  quahtics  desirable  in  a 
jud^,  it  is  impossible  to  conceive  that,  under  such  circumstances, 
justice  can  be  fairly  administered.  Again,  we  have  heard  a  great 
deal,  within  the  last  few  years,  respecting  the  combinations  of  work- 
men in  the  manufacturing  districts ;  and  their  disputes  with  their 
masters  have  frequently  given  rise  to  proceedings  in  the  courts  of 
law.  No  one,  surely,  can  imagine  that  the  working-classes  have, 
in  such  cases,  much  reason  to  look  with  confidence  upon  the 
discussions  of  Grand  Juries,  who  are  composed,  almost  exclusively, 
of  master-manufacturers  and  their  friends,  and  who  must,  conse* 
qucntly,  feel  a  strong  bias  to  one  side  of  the  question. 

When,  therefore,  wc  consider  the  qualifications  of  Grand  Juries, 
with  reference  cither  to  their  knowledge  of  law,  or  to  their  liability 
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to  be  influenced  by  improper  motives,  we  must  eaualljr  regard  with 
distrust  the  jurisdiction  which  is  exercised  by  tnese  irresponsible 
tribunals. 

But  there  is  another  mode  in  which  this  institution  appears  to 
exercise  a  prejudicial  influence  upon  the  administration  m  our  cri- 
minal law :  we  mean,  by  the  protection  which  it  afibrds  to  magis- 
trates who  abuse  their  power,  by  committing  accused  persons  with- 
out suflicient  evidence.  It  appears,  from  die  returns  of  the  com- 
mittals and  convictions,  that  tnis  is  an  abuse  to  which  our  law  is 
peculiarly  liable ;  nor  is  it  very  easy,  under  the  present  svstem,  to 
point  out  an  effectual  remedy.  The  aggrieved  party  seldom  pos- 
sesses the  means  of  seeking  redress  in  a  court  of  law ;  and,  even  if 
he  should,  the  courts  usually  refuse  to  interfere,  unless  actual  cor- 
ruption, or  some  grossly  improper  motive,  can  be  proved  aj^ainst 
the  committing  magistrate.  The  only  check  which  remains  is  that 
of  public  opinion :  and  even  this  is  often  very  small,  in  conse- 
quence of  the  local  influence  of  magistrates ;  and  it  is,  as  we  shall 
see,  still  further  diminished  by  the  effect  of  Grand  Juries  in  pre- 
venting publicity.  We  will  suppose  that  an  innocent  man  is  im- 
properly committed  to  prison.  Afteiihe  has  remained  there  several 
months,  in  the  company  of  common  felons,  a  bill  of  indictment  is 
laid  before  the  Grand  Jury,  which  is  composed,  in  all  probability, 
cf  tiie  committing  magistrate,  and  of  his  mends  and  acquaintance. 
The  evidence  is  found  to  be  insufficient;  the  bill  is  ignored;  and 
the  prisoner  is  set  at  liberty  : .  but,  at  the  same  time,  the  matter  is 
hushed  up,  and  the  injured  party  possesses  no  means  of  obtaining 
redress.  Even  if  the  presiding  judge  should  have  observed  the 
insu£Sciency  of  the  depositions  oefore  the  maffbtrate,  he  is,  from 
many  causes,  not  very  likely  to  embroil  himself  unnecessarily  with 
the  magistracy  of  the  county,  by  making  unpleasant  remarks.  But, 
if  justice  had  be^  administered  without  the  intervention  of  a 
Grand  Jury,  the  mrisoner  must  have  been  put  upon  his  trial ;  and 
the  insufficiency  of  the  evidence  must  have  appeared  in  open  court. 
In  that  case,  the  jud^e  could  scarcely  have  avoided  remarking 
upon  the  misconduct  of  the  magistrate ;  or,  even  if  he  should  have 
neglected  so  to  do,  the  case  womd  probably  be  noticed  in  the  news- 
papers, and  be  canvassed  b]r  the  public.  Itcan,  therefore,  scarcely 
DC  denied,  that  this  institution  diminishes  one  of  the  few  securities 
which  we  possess  for  the  good  conduct  of  our  masistrates. 

Having  thus  shown  that  Grand  Juries,  on  the  one  hand,  (re- 
quentiy  cause  the  escape  of  the  guilty,  by  improperly  ignoring  bills 
of  indictment ;  whilst,  on  the  other,  thcr  tend  to  encourage  im- 
proper committals,  or,  in  other  words,  tne  puiushment  of  the  in- 
nocent ;  it  remains  that  we  consider  what  aro  the  advantages  which 
are  derived  from  this  institution ;  and  whether  they  are  of  sufBcient 
importance  to  outweigh  the  e^ils  which  we  have  enumerated.     We 
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do  not  leeoUect  to  luiTe  heaid  any  ftigumento  in  fiiyour  of  the  uti- 
lity of  Grand  Juries,  which  may  not  be  reduced  under  the  three 
following  heads :  First,  that  they  give  additional  protection  to  in- 
nocent persons  accused,  by  afforang  them  another  chance  of 
escape ;  secondly,  that  they  save  innocent  persons  from  the  pain 
and  disgrace  of  a  public  trial ;  thirdly,  that  they  save  the  time  of 
the  court    We  shall  consider  these  arguments  in  their  oider. 

First. — ^If  it  be  true  that  innocent  persons  are  saved  from  mgust 
condemnation  through  the  instrumentality  of  Grand  Juries^  we 
must  conclude  that  cases  sometimes  occur,  in  which  the  bill  cf  in- 
dictment has  been  properly  ignored;  but  in  which,  nevertheksiy 
jthe  prisoner  would  nave  been  convicted,  if  put  upon  Us  trial ; — 
which  is  certainly  a  very  singular  supposition.  To  suppose  that 
there  can  be  any  oanger  of  conviction,  when  (even  on  the  showing 
of  the  accuser  himseli;  there  are  not  sufficient  grounds  to  put  the 
prisoner  upon  his  trial,  would  be  to  pronounce  a  very  strong,  and, 
we  are  convinced,  a  very  undeserved  censure  upon  our  courts  of 
justice.  It  would  be  to  assert,  that  the  prooeedinffs  of  our  courts 
aro  so  iniquitous,  that  an  accused  person  is  more  ukdy  to  obtain 
justice  from  an  irresponsible  tribunal,  which  hears  nothmg  but  the 
statement  of  his  accuser ;  and  even  if  this  charge  were  as  wdl 
founded  as  we  are  convinced  it  is  unjust,  it  would  surely  be  much 
better  to  reform  the  constitution  of  our  courts  of  law,  tiian  to  at- 
tempt to  correct  one  bad  institution  by  the  establishment  of  ano- 
ther almost  equally  imperfect. 

If  there'  be  any  occasions  on  which  Grand  Juries  would  be  likely 
to  have  the  effect  of  protecting  the  innocent  against  unjust  con- 
demnation, it  must  be  in  political  cases,  when  the  judge  is  under 
the  influence  of  the  Crown,  and  when  the  prisoner  is,  consequently, 
not  likely  to  obtain  a  fair  trisl.  But  we  nave  already  shown  that 
the  political  feelings  of  Grand  Juries  aro  usually  in  favour  of  the 
government ;  so  that  in  such  cases  they  are  not  very  likely  to  reject 
tne  accusation.  But  even  if  they  were  perfectly  unprejuoiced,  die 
Attorney-General  has  always  the  choice  of  proceeding  by  eo!  officio 
information,  without  submitting  the  indictment  to  a  Grand  Jury  at 
aU ;  and  thus  the  Crown  is  enabled  to  dispense  with  this  institu- 
tion in  all  those  cases  in  which  it  might,  by  possibility,  be  useful 
in  countervailing  its  influence. 

The  second  argument  in  favour  of  Grand  Juries  is  more  deserv- 
ing of  attention ;  because  there  can  be  no  doubt  that  innocent  per- 
sons, although  ultimately  acquitted,  may  nevertheless  sufler  con- 
riderably  from  anxiety  and  shame  in  undergoing  a  public  trial. 
But  it  must,  at  the  same  time,  be  recollected  that,  in  many  cases, 
a  puUic  trial,  so  far  from  being  a  disadvantage  to  the  innocent,  is 
what  lie  most  earnestly  desires.  Suppose  that  an  innocent  man  is 
accused  on  probable,  though  not  altogether  satisfactory,  evidence : 
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under  the  present  system  the  bill  of  indictment  is  ijgnored,  and  the 
prisoner  is  set  at  liberty ;  bnt,  at  the  same  time,  it  is  known  that 
there  existed  probable  evidence  of  his  guilt,  there  is  no  proof  that 
he  may  not  have  escaped  in  consequence  of  a  flaw  in  the  indict- 
ment ;  and  he  goes  forth  into  the  world  with  a  blemished  character. 
But  if  he  had  been  put  upon  his  trial,  he^  would  have  been  heard 
in  his  defence,  and  might  nave  been  able  to  produce  evidence  which 
would  have  explained  away  all  the  suspidous  circumstances,  and 
would  haye  proved  to  the  world  that  he  could  not  possibly  have 
been  guilty  of  the  crime  laid  to  his  charge.  Under  such  circum- 
stances, to  be  denied  a  public  trial  is  only  an  additional  hard- 
ship. 

In  considering  this  argument,  we  must  also  recollect,  that  it  is 
the  tendency  of  the  system  of  Grand  Juries  to  encourage  the  im- 
proper committal  of  prisoners ;  and  that,  consequently,  ia  ^at  part 
of  the  persons  who  are  now  set  at  liberty  by  Grand  Junes  would 
never  have  been  committed  at  all,  had  that  institution  never  existed. 
And,  surely,  the  additional  pain  and  disgrace  which  some  innocent 
persons  might  experience  m  undergoing  a  public  trial,  would  be 
amply  counterbalaneed,  if  a  comparatively  small  number  were 
saved  from  the  sufierinff  of  a  long  imprisonment. 

Thirdly. — It  is  said  that  the  jurisdiction  exerdsed  by  Grand 
Juries  saves  the  time  of  the  court.  But  the  force  even  of  this 
argument,  insignificant  as  it  is,  will  be  found  to  be  still  less  than 
it  appears,  if  it  be  true  (as  we  have  attempted  to  shew)  that 
Grand  Juries  are,  in  fact,  one  main  cause  of  many  of  these  impro- 
per prosecutions,'  from  which  they  appear  to  save  the  time  of  the 
court.  The  expense  of  the  due  adnumstration  of  justice  consumes 
but  an  insignificant  part  of  the  whole  revenues  of  the  state ;  and  it 
is  a  payment  for  which  the  public  receive  an  ample  return.  He, 
indeed,  can  have  pai4  but  httle  attention  to  the  subject,  who  does 
not  perceive,  that  the  sum  so  expended  in  protecting  property  and 
industry,  is  repaid  to  the  nation  a  hundred  fold  in  actual  wealth, 
not  to  mention  any  other  considerations.  It  would,  therefore,  be 
a  most  short-sighted  policy  to  reject  an  improvement  in  our  judicial 
system,  because  it  might  be  attended  with  a  slight  additional 
expense. 

We  have  thus  attempted  to, prove  that  it  is  inexpedient  to  en- 
trust a  veto  upon  the  administration  of  criminal  justice  to  bodies  of 
men  so  wholly  irresponsible  as  Grand  Juries ;  and  we  have  en- 
deavoured to  shew  that  they  are  likely  to  be  betrayed  into  errors, 
not  only  by  their  ignorance  of  the  law,  but  also  by  their  motives  of 
self  or  party  interest,  by  which  human  nature,  when  uncontrolled, 
is  liable  to  be  influenced.  We  have  seen  also  that,  although  this 
institution  may  save  a  few  innocent  persons  from  the  pain  and 
exposure  of  a  public  trial ;  yet,  that  this  advantage  is  much  more 
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than  coimtexbalancedby  its  tendency  to  protect  oomiDittiiig  magis- 
trates in  the  abuse  of  tneir  power;  and  dius  cause  the  imprison- 
ment of  the  innocent  But  it  may  be  asked,  if  this  jurisdiction  be 
really  so  pernicious  as  it  is  here  represented,  how  came  it  to  haTe 
been  ever  established.  If,  however,  an  institution  be  proved  to  be 
mischievous,  the  dieumstances  of  its  origin  are  a  matter  of  com- 
paratively trifling  importance ;  nor  do  we  feel  ouradves  bound  to 
vindicate  the  wisdom  of  our  ancestors.  Yet  diere  may  be  some 
satisfactlion  in  learning  that  the  rise  of  this  tribunal  may  be  satis- 
factorily accounted  for,  and  that  its  utility  might  in  former  times 
be  ddended  by  arguments  which  have  now  ceased  to  be  ap- 
plicable. 

Grand  Juries  appear  to  have  originated  in  the  oonmer^s  in- 
quest, (c)  The  coroner  was,  in  former  times,  an  officer  of  much 
greater  importance  than  at  present;  and  he  seems  to  have  exer- 
cised a  preliminary  jurisdiction  very  similar  to  that  which  is  now 
possessed  by  justices  of  the  peace.  He  was  assisted,  as  at  present, 
Dy  a  jury,  whose  province  it  was  to  consider  the  sufficiency  of  the 
evidence,  and  whose  control  over  the  coroner  might,  no  doubt,  be 
often  extremely  beneficial  in  preventing  accused  persons  from 
being  improperly  committed  to  prison.  Afterwards,  when  the 
jurisdiction  of  the  coroner  was  narrowed,  and  when  the  greater 
part  of  his  powers  were  transferred  to  justices  of  the  p^e,  it  was 
still  considered  to  be' a  privilege  of  accused  persons  to  have  the 
indictment  submitted  to  a  jui^  previously  to  the  trial ;  and  hence 
appears  to  have  been  the  origm  of  Graha  Juries.  In  confirmation 
of  this  view  of  the  subject  it  may  be  observed,  that  at  present,  in 
those  cases  in  which  the  accusation  has  received  the  sanction  of 
the  coroner^s  inquest,  the  concurrence  of  the  Grand  Jury  is  not 
required  in  order  to  put  the  prisoner  upon  his  trial. 

It  is  manifest  that  Grand  Juries  form  but  a  very  imperfect 
mibstitute  for  the  ancient  coroner^s  jury ;  because  they  possess  no 
power  to  control  magistrates  in  improper  committals ;  and,  being 
assembled  only  at  the  commencement  of  the  assizes,  they  can  at 
the  utmost  save  a  prisoner  only  two  or  three  days^  imprisonment. 
Yet  it  is  not  surprising  that  they  should  have  been  rormerly  re- 
garded as  an  important  protection  to  the  innocent  At  a  time 
when  the  judges  were  removable  at  the  pleasure  of  the  Crown ; 
when  petty  juries  were  more  easily  packed  and  influenced  than  at 
present ;  when  counsel  were  not  allowed  to  assist  the  prisoner  in 
nis  defence;  and  when,  in  capital  cases,  he  could  not  even  call 
any  witnesses  on  his  behalf;  (d)  the  prisoner  would  be  often  more 
likely  to  obtain  justice  from  the  Grand  Jury,  than  on  his  subse- 


(c)  Maiar  on  the  English  Govern-        (d)  Blackstone's  Commentaries,  iv 
ment,  vol.  ii,  p.  5288.  p.  358. 
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qaaittrial;  miee  they  woiiM  heir  the  whcde  of  the  eyidenoe  which 
was  aftoweidfl  to  appear  before  the  petty Jurj,  and  would  probably 
be  Um  liable  to  improper  influence.  And  it  would  appear  that  the 
■ecresy  rf  their  proceedinffs,  which  is  now  so  prejudicial,  might  at 
that  period  be  highly  useral  in  protecting  them  mm  the  vengeance 
of  the  Crown  or  of  poweiful  individuals,  whilst,  at  the  same  time, 
thero  existed  no  puolic  opinion  to  which  iniblidty  could  render 
them  amenable. 

It  IB  also  worthy  of  remark,  that  Grand  Juries  wero  formerly  in 
the  habit  of  proceeding  as  well  by  presentmeni  as  by  indictment; 
or,  in  other  words,  were  accustomed  to  institute  prosecutions  of 
theb  own  accord.  They  were  by  this  means  enabled  to  institute 
proceedings  against  powerful  ofienders,  whom  no  individual  prose- 
cutor couM  venture  to  attack ;  and  the  secresy  of  their  proceedings 
might,  under  such  circumstances,  be  highly  useful  in  concealing 
the  proposers  of  the  measure,  and  in  dividing  the  responsibility 
eauaUy  amount  the  whole  of  the  jury.  It  is  scarcely  necessary  to 
aod  that,  as  the  altened  circumstances  of  the  country  nave  rendered 
this  power  of  presentment  altogether  useless  for  the  administration 
of  justice,  it  has  lon^  ceased  to  be  exerdsed. 

In  considering  this  subject,  we  have  endeavoured  to  keep  the 
question  of  the  utility  of  Grand  Juries  entirely  distinct  from  that 
m  other  reforms,  which  have  been  proposed  in  our  criminal  law. 
And  we  have  done  so,  not  because  we  are  opposed  to  those  reforms, 
but  because  we  wish  to  render  the  subject  as  simple  and  intelligible 
as  possible.  It  has  oflen  been  contended  that,  in  the  present 
complicated  state  of  our  law,  any  extensive  alterations  would  be 
hiffluy  dangerous ;  because  an  amendment  in  one  part  of  the  system 
might  be  productive  of  some  unexpected  evil  in  another.  Without 
considering  the  general  soundness  of  this  argument,  it  may  be 
safely  asserted  that  it  does  not  apply  in  the  present  instance ;  be- 
cause the  alteration  proposed  is  of  the  simplest  kind.  We  have 
endeavoured  to  shew  that  the  mero  abolition  of  the  jurisdiction 
possessed  by  Grand  Juries  in  criminal  cases,  even  without  pro- 
viding any  substitute,  would  be  a  decided  improvement  upon  the 
present  system.  At  the  same  time  we  do  not  mean  to  assert,  that 
It  might  not  be  still  more  desirable  to  transfer  the  power  of  Grand 
Juries  to  some  other  tribunal,  or  to  make  arrangements  by  which 
they  miffht  be  effectually  controlled  in  its  exercise.  Thus,  if,  as 
Mr.  Peel  has  suggested,  a  responsible  public  prosecutor  wero  to 
be  appointed  in  each  district,  the  jurisdiction  now  possessed  by 
Grand  Juries  might,  perhaps,  under  some  limitations,  be  entrusted 
to  that  officer.  Or,  if  a  system  moro  analogous  to  the  prosent  be 
preferred,  it  might  be  enacted,  that  Grand  Juries  should  assemble 
at  moro  fipequent  periods ;  that  they  should  in  all  cases  be  assisted 
by  a  responsible  legal  adviser;  that  their  proceedings  should  be 
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public ;  and  that  all  questions  should  be  decided  bjr  a  simple  ma- 
jority. We  have  no  doubt  that  relations  of  this  kmd  Would 
obviate  most  of  the  objections  agamst  the  present  syste^  and 
would  render  Grand  Juries  an  institution  highly  useful  in  we  ad* 
ministration  of  justice. 


Art.  III.— the  ROMAN  LAW  IN  THE  MIDDLE  AGES. 

1.  An  Inquiry  into  the  Origin  of  the  Laws  and  InetUutions  of 
Modem  Europe ;  particularly  those  of  England.  By  George 
Spence,  Esq.,  of  Lincoln^s  Inn.  Svo.     London,  1826. 

2.  Geschichte  des  Romischen  Rechts  im  MitteUUter.  Von  F.  C. 
von  Savigny.  (History  of  the  Roman  Law  in  the  Middle  Ages. 
By  F.  C.  von  Savigny.)  4  vols.  Svo.  Heidelberg,  1815, 1816, 
1822,  1826. 

The  determined  hostility  with  which  our  '^  sturdy  ancestors^ 
encountered  every  attempt  to  establish  ihe  civil  law  in  il^ngland, 
forms  a  singular  contrast  to  that  eager  admiration,  that  ardour  of 
enthusiasm,  with  which  the  same  law  was  welcomed  and  adopted 
throughout  the  rest  of  Europe,  as  soon  as  a  new  impulse  was  given 
to  its  study  by  the  University  of  Bologna.  This  spirit  of  resist- 
ance on  the  part  of  our  forefathers  has,  by  the  partial  fondness  of 
posterity,  been  ascribed  to  the  most  exalted  of  motives— a  just 
sense,  namely,  of  the  rights  of  subjects,  and  an  attachment  to  the 
sacred  principles  of  En^ish  liberty.  The  arbitrary  maxims  of  the 
Roman  law  were  incompatible,  we  are  told,  with  the  genius  of  our 
constitution; — the  doctrine,  qt$od  principi  placuit  legis  habet 
vigorem,  which  Professor  Christian  fancifully  terms  the  Magna 
Charta  of  the  civil  law,  scandalized  a  free  people,  and  rendered 
the  system,  of  which  it  formed  a  part,  deservedly  odious  and  exe- 
crated. 

.  It  is  an  ungrateful  task  to  destroy  so  flattering  an  illusion ;  but 
we  are  bound  injustice  to  say,  that  this  is  mere  idle  declamation. 
The  admission  of  the  Pandects  into  our  courts,  even  to  the  extent 
that  they  were  admitted  on  the  continent,  could  no  more  hate 
imposed  upon  the  nation  the  necessity  of  adopting  the  lex  regia, 
than  it  would  the  necessity  of  assuming  the  toga,  or  of  lying  down 
to  dinner.  That  justly  branded  doctrine  was  as  little  connected 
with  the  body  of  the  Roman  law,  as  the  fish-ponds  of  Lucullus,  or 
the  consular  horse  of  Caligula.  It  is,  indeed,  surprising  to  ob- 
serve how  small  a  space  the  public  or  constitutional  maxims  of  the 
empire  occupy  in  the  volumes  of  its  jurisprudence.  They  neither 
form  the  basis  of  the  corpus  juris,  nor  are  they,  in  the  slightest 
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degree,  essential  to  it  Occurring  rare'y,  without  coherence  or 
consequence,  they  have  exercised  no  contagious  influence  upon  the 
mass ;  and  miffht  be  extracted  without  the  risk  of  injuring  its  uni- 
formity. *'  The  compihitions  of  Justinian,^  observes  an  intelligent 
writer,  **  relate  almost  entirely  to  the  private,  and  touch  very 
slightly  upon  the  public  law  of  the  empire.  But,  with  respect  to 
property,  and  the  rights  of  private  persons,  the  opinions  and  deci- 
sions d  the  Roman  lawyers  do  not  seem  to  have  been  at  all  per- 
verted by  the  nature  of  tneir  government  Perhaps  it  will  be  dif- 
ficult to  point  out  any  modem  system  of  law,  in  wnich  the  rules  of 
justice  among  indiviauals  appear  to  be  so  little  warped  by  the  inte- 
rest of  die  crown,  and  in  wnich  the  natural  rights  of  mankind  are 
investigated  and  enforced  with  greater  impartiality.^  (a) 

We  must  look  elsewhere,  therefore,  for  the  grounds  of  the  oppo- 
sition offered  by  the  English  nobility  to  the  introduction  of  the 
civil  law ;  and  a  little  reflection  will  convince  us,  that  a  growing 
jealousy  of  the  clergy  was  the  principal  source  of  so  much  invete- 
racy. The  clergy  nad  been  the  most  assiduous  in  propagating  the 
civd  law  on  the  continent  In  England,  also,  they  wero  the  per- 
sons  who,  from  the  first,  espoused  its  cause^^promoted  its  study, 
and  sought  to  establish  it  in  the  tribunals.  Tnat  private  views  of 
interest  and  ambition  may  have  been  in  the  number  of  their  motives 
we  can  readily  believe.    A  desiro  to  increase  their  own  importance, 

Sr  rendering  themselves,  as  the  depositaries  of  all  the  learning  of 
e  age,  not  merely  subsidiary,  but  necessary,  to  the  administra- 
tion dT  justice,  was  probably  a  powerful  incitement  to  their  exer- 
tions. But  it  is,  also,  only  fair  to  assume,  that  the  intrinsic  ex- 
cellenoe  of  the  Roman  law,  its  sound  principles,  comparatively 
scientific  structuro,  and  the  classic  associations  which  it  was  calcu- 
lated to  awaken  in  cultivated  minds,  must  of  themselves  have 
recommended  it  to  the  protection  of  those  who,  from  their  education 
and  habits,  wero  alone  capable  of  appreciating  its  merits,  and  whose 
moro  refined  taste  must  have  rovolted  against  the  barbarous  usages 
which,  in  England,  as  well  as  in  the  rost  of  Europe,  disgraced  ue 
name  of  law. 

The  barons,  on  the  contrary,  rude  and  unlettered  themselves, 
wero  satisfied  with  the  rude  institutions  in  which  they  had  been 
nurtured;  which  wero  palpable  to  their  approhensions,  and  conge- 
nial to  their  feelings.  They  wero  sensible  that  the  introduction  of 
a  highly  artificial  and  intricate  system  of  jurisprudence  would  ren- 
der tnem,  in  a  great  degree,  dependent  upon  tnose  who  were  alone 
qualified  to  interpret  and  administer  it; — ^upon  persons,  whose 
l^rasmng  and  encroaching  disposition  had  but  too  ouen  manifested 
Itself,  and  whose  influence  in  public  affiiirs  had  already  attained  an 

(a)  Millar's  Historical  View  of  the  English  Government,  ii.  331. 
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alarming  height  A  well-grounded  apprehension  may  also  have 
been  entertamed,  that  the  equitable  rules  of  the  Roman  law  would 
ultimately  prove  fatal  to  feudal  power  and  feudal  exactions;  and 
hence  their  earnest  efforts  to  prevent  its  dissemination.  It  was  at 
their  instance  that  Stephen  issued  his  ineffectual  prodamation,  for- 
bidding the  study  pf  the  civil  law ;  and,  if  we  are  to  believe  John 
of  Salisbury,  they  burned  and  tore  all  books  upon  the  subject  that 
fell  into  their  hands;  (6)— 41  proceeding  which  at  least  evinced  the 
seal,  if  not  the  dignitjr  of  their  opposition. 

Notwithstanding  tms  persecution,  the  doctrines  of  the  Roman 
law  silently  made  their  way  into  the  practice  of  our  courts  pf  justice, 
and  effected  a  gradual,  but  most  material  change  in  the  tone  of  our 
jurisprudence.  The  circumstances  of  the  times  were  favourable  to 
their  progress.  The  new  impulse  which  society  received,  in  all  its 
members,  during  the  twelfth  and  thirteenth  centuries,  the  altered 
and  more  complicated  nature  of  its  relations,  and  the  increasing 
circulation  of  wealth,  rendered  it  necessary  that  the  rugged  mate- 
rials, which  constituted  all  that  the  nation  possessed  of  law,  should 
be  moulded  into  somewhat  of  form  and  consistency*  In  smoothing 
the  asperities,  filling  up  the  chasms,  and  correcting  the  imperfec- 
tions of  our  customary  law, — ^in  enlarging,  as  well  as  humanizing, 
our  code,  it  was  but  natural  that  those  who  undertook  the  tadc 
should  avail  themselves  of  the  only  complete  and  rational  system  of 
jurisprudence  in  being ;  and  the  treatises  of  Bracton  and  Fleta 
prove  how  largely  they  drew  upon  the  Pandects,  not  merely  for  the 
purpose  of  derivmg  a  sanction  from  their  authority,  but  in  order  to 
supply  deficiencies ; — ^^  ut  tum^  says  Selden,  **  vhi  deesset  nosM 
juti8  prcescriptum  eofpressiusy  ad  raiionem  juris  eiiam  Ccesarei 
ratione  aiifftUiam  recurreretur,  turn  tUnjtM  utrumque  consonv/m^ 
etiam  CiBsarei  qtum  firmaretur  explicareturve  res  verbis,'"  (c) 
Mr.  Spence,  indeed,  informs  us,  that  the  laws  relating  to  contracts 
had  been  **  preserved  by  tradition  in  London  and  the  other  trading 
towns  throughout  the  kingdom  ;^  that  Bracton  took  the  pains  to 
set  them  down  in  writing ;  ^*  and  so  little  had  they  departed  from 
their  Roman  originals,  even  after  a  lapse  of  many  centuries,  that 
he  found  that  they  might,  with  trifling  variations,  be  expressed  in 
the  very  terms  of  the  Institutes  and  tne  Di^st  of  Justinian.'^  p. 
540.  But  why  not  at  once  adopt  the  opinion  of  Fortescue,  (d) 
that  the  laws  of  England  are  more  venerable  for  their  antiquity 


(5)  "  Alios  vidi  qui  legis  libros  de-  the  laity,   confirms  our  statementj 

putant  igni  nee  scindere  verenter,  si  that  jealousy  of  the  clergy  was  the 

in  manus  eorum  perveniant  jura  vel  real  cause  of  that  resistance. 

canonet"  De  nugis  curialium,  lib.  ii.  (c)  Dissert,  ad  Fletam.  3,  4. 

c.  8S«  The  mention  of  the  canon  law,  (d)  De  Laudibus  Legum,  c.  17. 
as  a  joint  object  of  tlie  blind  fiiry  of 
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than  those  of  Rome  itself?    For  then  it  might  appear,  that  the 
Romans  borrowed  their  law  of  contracts  from  us. 

If  such  traditions  did  exist,  is  it  not  strange  that  every  record 
and  trace  of  them  should  have  escaped  the  indefatigable  Selden  ? 
Is  it  not  still  more  strange  that  Glanvil,  who,  nearly  a  century  be- 
fore Bracton,  wrote  a  treatise  expressly  upon  the  laws  and  customs 
of  the  realm,  should  have  been  altogether  ignorant  of  their  exist- 
ence ?  We  may  here  observe,  that  Uie  most  minute  research  has 
only  been  able  to  discover  four  passages  of  a  date  anterior  to  the 
reign  of  Stephen,  from  which  we  can  infer  that  the  Roman  law  was 
even  known  in  England  during  the  dark  ages,  (e)  There  is  no 
reason,  therefore,  to  discredit  the  testimony  of  Selden.  The  Ro- 
man law,  proscribed  by  the  legislature,  was  countenanced  by  the 
tribunals; — judges  and  practitioners  concurred 'in  admitting  its 
corroborative  and  supplementaiy  force ;  its  ideas  and  maxims  were 
noiselessly  engrafted  on  the  wild  stock  of  our  national  usages ;  (/) 
and  the  growth,  strength,  and  boasted  beauty  of  thp  common  law 
are  essentially  indebted  to  the  writings  of  the  Roman  jurists.  The 
expressions  of  Cowell  upon  this  subject  are  peculiarly  forcible: — 
*^  rostquam  aliquot  annos  in  harum  scientiarum  comparatione  po- 
suissem,  eadem  uiriusque  fundamental  easdem  rerum  definU 
Hones  divisionesquey  cvnsentaneas  plane  regulas,  simUia  fere 
scttOy  sola  idiomatis  atque  methodi  varietate  disparata  animadverti; 
et  legem  nostram  communem  (quam  dicimus)  nihil  aliud  esse 
quam  Romani-et  feudalis  mistionem.'"(g)     In  the  same  candid 


(e)  The  first  passage  occurs   in  the  one  alluded  to  by  Duck.    In  the 

Bede  (Ecdes.  Hist  lib.  ii.  c.  5.),  who  laws  attributed  to  Henry  the  First 

states  that  the  laws  of  Ethelbert  were  there  is  a  passage  copied  from  the 

framed  jwtta  extmvUi  Jlofiumorvm.  Breviarium  i  but  it  is  clear,  from 

In  a  letter  of  St.  Aidelm  (Whartan^  internal   evidence,    that   this   code 

Aoglia  Sacra,  8.6.}  of  the  seventh  could  not  have  been  compJed  before 

century,  mention   is   made  of  the  the  latter  part  of  Stephen's  reign, 

length  of  time  necessary  to  the  study  (f^  "  True  it  is  tnat  the  common 

of  Uie  Roman  law.    The  law  of  Ca-  ana  dvil  laws  had  not  the  same  root 

nute(c.71.),  which  prohibits  the  mar-  or  stock;    yet,  by  inoculating  and 

riage  of  a    widow  within    twelve  grafting,  the  body  and  branches  do 

months  from  the  death  of  her  hus-  leem,  at  thu  dirr,  to  be  almost  of  a 

band,  is  evidently  copied  from  the  piece ;  for  the  English  law  has  re* 

Theodonan  code  (3. 8.).    The  laws  ceived  great  alterations,  and  is  very 

of  Hoel  Dha  (lib.  ii.  c.  19.  s.  70.)  also  much  unlike  itself;  or  (as  Mr.  Sel- 

mention  the  provision  of  the  Roman  den  expresses  it),  in  regard  of  its  first 

law  which  requu-es  two  witnesses,  being,  it  is  like  the  ship  that,  by 

Savigny  refers,  upon  the  authority  of  often  mending,  hath  no  piece  of  the 

Arthur  Duck,  to  a  passage  in  a  ma«  first  materials."    Wood^  Preface  to 

nuscript,  which  was  in  the  posses-  his  Institute. 

sion  01  Selden;  but  this  was  no  other  Q^)  Institutiones  Juris  Anglican!, 

than  a  manuscript  of  Hoel  Dha's  Epist  ded.  p.  4. 
laws  ;  and  the  passage  just  quoted  is 


206  The  Soman  Law  [June, 

and  nnprdudiced  gfarit,  Sir  William  Jones,  lemarkinff  on  the 
**  inestimable  pandects,^  says,  '*  The  great  work,  with  Si  its  im- 
perfections, is  a  most  valuable  mine  of  judicial  knowledge.  It 
S'ves  law,  at  this  hour,  to  the  greatest  part  of  Europe;  and, 
louffh  few  English  lawyers  dare  mdce  sucn  an  acknowledgment, 
it  is  tne  true  source  of  nearly  all  our  English  laws  that  are  not  of 
a  feudal  origin.^  (A)  Yet,  m  defiance  of  the  most  conclusive  evi- 
dence, there  are  writers  w;ho,  in  the  excess  of  national  vani^  and 
self-conffratulation,  afiect  to  regard  the  common  and  civil  law  as 
esaentiaUy  opposed  to  each  other  in  substance  as  well  as  structure ; 
— «8  possessmg  no  single  point  of  contact  or  affinity. 

Considering  the  footing  which  the  Roman  law  gained  at  so  early 
a  period  in  our  ordinary  courts  of  justice,  and  its  still  more  ex- 
tended influence  and  operation  when  a  court  of  equity  was  r^p- 
larly  organiied,  it  is  difficult  to  account  for  the  utter  neglect  into 
which  it  has  gradually  fallen  as  a  study.  Professor  Mmar  attri- 
butes its  dedme  to -the  establishment  of  the  Inns  of  Court,  and  a 
growing  taste  for  the  common  law.  Others  are  of  opinion,  that  here 
also  a  terror  of  the  lea  regia  was  not  without  its  due  share  of  effect 
Doubtless  the  parliament  of  Henry  the  Eighth,  which  gave  to  the 
Kiuff^s  proclamations  the  force  of  law,  must  have  been  grievously 
shoded  at  the  doctrine,  Quod  principi  placuit  ^.;  and  the  no 
less  pestilent  pronosition,  Principem  legUms  esse  sohUttmy  must 
have  roused  all  tne  virtuous  indignation  of  tliose  patriotic  senators, 
judges,  and  lawyers,  who,  during  successive  reigns,  asserted  the 
dispensinff  power  of  the  Crown. 

But  whatever  may  have  been  the  causes  of  the  depreciation  of 
the  Roman  law  in  England,  the  fact  is  but  too  apparent  The 
obligations  which  our  own  law  owes  to  it  are  studiously  forgotten, 
or  boldly  denied.  As  a  branch  of  science  it  is  no  longer  cultivated : 
it  has  ahnost  ceased  to  interest  even  as  matter  of  history.  Lectures, 
indeed,  are  still  delivered  upon  it  at  Cambridge ;  but  the  Rcupus 
Professorship  of  Civil  Law  at  Oxford  only  serves  as  a  melancholy 
but  decent  memorial  of  former  studies,  and  the  glory  of  Vacarius. 

Nothing  can  better  illustrate  our  position,  than  the  cold  indiffer- 
ence which  the  English  have  betrayed  with  respect  to  the  recent 
discovery  of  the  Institutes  of  Caius.  A  copy  of  this  work,  the 
acknowledged  prototype  of  Justinian^s  Institutes,  caught  the  atten- 
tion of  the  historian  Niebuhr,  in  the  cathedral  library  at  Verona, 
in  1816.  The  manuscript  is  a  codea  rescriptus,  and  in  62  out 
of  251  pages,  iierum  rescriptus ;  that  is,  the  original  text  of  Caius 
had,  during  the  barbarism  of  the  dark  ages,  been  obliterated,  to 
make  way  for  matter  more  consonant  to  monkish  taste,  which,  in 
its  turn,  was  supplanted  by  the  Epistles  of  St.   Jerome.     To 


{h)  Letter  to  Lord  Cornwallisj  Works,  vol.  iii.  p.  *  75. 
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extricate  the  Roman  writer  from  this  accumulated  mass  of  rubbish, 
was  obviously  a  task  of  most  disheartening  di£Sculty ;  yet,  by  the 
consummate  skill  and  perseverance  of  professors  Goschen  and 
Hollweff,  of  Berlin,  who,  upon  Niebuhr^s  report,  went  to  Verona, 
the  wqra,  equally  precious  to  the  historian,  the  scholar,  and  the 
jurist,  has  been  restored  to  the  world.  The  interest  which  this 
discovciY  excited  on  the  continent  was  as  intense  as  it  was  general. 
Two  editions  have  been  published  at  Berlin,  besides  a  translation 
into  German ;  and  it  has  been  reprinted  at  Paris  and  at  Rome. 
In  England,  Strang  to  say,  the  work  is  absolutely  all  but  unknown. 
Slight  notices  of  it  have  appeared  in  Dr.  Irving^s  ^  Observations 
on  the  Civil  Law,^  and  in  Dr.  Reddie^s  rapid  sketch  of  the  history 
of  the  Roman  Law :  it  has  been  also  cursorily  alluded  to  in  a 
number  of  the  London  Magazine;  a  few  soliUry  copies  have 
found  their  way  to  the  shelves  of  the  learned,  and  tnis  constitutes 
the  sum  of  the  sensation  produced  amongst  us  by  a  discovery  which 
is  regarded  throug^hout  tne  rest  of  Europe  as  forming  a  new  era  in 
the  history  of  jurisprudence.  Mr.  Spence  appears  to  have  been 
entirely  ignorant  of  the  existence  of  such  a  book ;  and,  as  to  the 
body  of  English  lawyers,  we  may  venture  to  assert,  that  they  know 
as  httle  of  Caius  and  his  writings,  as  they  do  of  Meshullum,  the 
son  of  Shephatiah,  who  dwelt  in  Jerusalem. 

In  expressing  our  respect  for  the  Roman  law,  and  our  regret 
that  through  prgudice,  misapprehension,  or  national  conceit,  it 
should  have  fallen  into  disrepute  m  this  country,  we  are  by  no 
means  desirous  to  attach  an  undue  degree  of  importance  to  its 
study,  or  to  challenge  for  it  the  same  undistinguishing  veneration 
that  it  enjoyed  for  centuries  on  the  continent.  Still  less  are 
wc  disposed  to  rescue  from  oblivion  the  voluminous  labours  of 
the  glossators,  the  vapid  prolixity  of  which  was  calculated  to 
oppress  and  nauseate  the  most  eager  mind,  and  to  damp  the  spirit 
of  mvestigation.  Yet.  even  in  these  tasteless  efforts  of  misdirected 
industry,  the  genius  of  Savigny  has  discovered  matter  not  wholly 
unprofitable;  and  the  long-neglected  writings  of  Accursius  and 
Bartolus,  however  deserving  of  the  coarsely  humorous  satire  of 
Rabelais,  are  still  destined,  under  a  skilful  hand,  to  furnish  instruc- 
tion to  the  world,  as  marking  different  epochs  in  the  history  of 
jurisprudence,  as  well  as  indicating  generally  the  progress  and 
tendencies  of  European  intellect  during  the  latter  part  of  the 
middle  ages.  But,  with  regard  to  the  Roman  law  itself,  we  claim 
for  it  only  such  a  degree  of  attention  as  it  is  entitled  to  from  its 
merits — ^merits  which  have  been  acknowledged  by  those  amongst 
ourselves,  whose  extravagant  partiality  for  the  common  law  gives 
irresistible  weight  to  their  testimony.     We  are  told  by  Burnet  (t), 

(()  Lite  of  Sir  M.  Hale,  p.  11,  12. 
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that  Sir  Matthew  Hale  <<  set  himself  much  to  the  study  of  the 
Roman  law ;  and,  though  he  liked  the  way  of  judicature  in 
England,  by  juries,  much  better  than  that  of  the  civil  law,  where 
so  much  was  trusted  to  tHe  judge,  yet  he  often  said,  that  the  true 
(nt>unds  and  reasons  of  law  weie  so  well  deliyered  in  the  digests, 
wat  a  man  coidd  never  underatand  law  as  a  sdence  so  well  as  by 
seeking  it  there,  and,  therefore,  lamented  much  that  it  was  so 
little  studied  in  Enj^and.^ — Blackstone,  also,  whose  prepooscosions 
are  too  well  known,  felt  himself  constrained  to  admit  *'  tne  general 
excellence  of  its  rules,  the  usual  equity  of  its  dednons,  and  its  use 
as  wcdl  as  ornament  to  the  scholar,  the  divine,  the  statesman,  and 
even  the  common  lawyer.^  (k) 

The  authority  of  the  Roman  law  must,  it  is  obvious,  henceforth 
depend,  not  upon  the  splendour  of  its  name  and  pedigree,  but  upon 
its  real  practical  utility.  That  utility  has  been  greatly  enhanced 
by  the  new  and  more  philosophical  method  in  whicn  it  is  now 
studied  on  the  continent; — an  improvement  to  which,  it  is 
gratifyinff  to  think,  a  countryman  of  Our  own  has  contributed. 
We  allude  to  Gibbon,  whose  orilliant  and  masterly  sketch  (I)  has 
been  translated  into  Grerman  by  Hugo,  and  has  served  in  some 
degree  as  a  model  to  the  more  comprehensive  work  of  that  accom- 
plished civilian.  Whether  the  law  of  England  might  not,  even 
now,  borrow  with  advantage  some  of  the  forms  and  proceedings  of 
the  Roman  law,  is  an  inauiry  into  which  we  shall  not  at  present 
enter.  But,  independently  of  any  such  immediate  prospect  of 
benefit,  a  work  which  presents  in  one  compact  body  the  entire 
jurisprudence  of  the  jp*eatest  nation  in  the  records  of  the  world, 
must,  with  all  its  derects,  possess  an  imperishable  interest  in  the 
eyes  of  those  who  regard  law  as  a  science :  every  step  in  the 
development  of  which  has  its  undoubted  value  anH  importance, 
as  tending  to  accomplish  those  great  objects — ^the  establisnment  of 
sound  principles  of  legislation,  and  the  securi^  and  happiness  of 
mankind,  (m)    No  circumstance,  we  are  persuaded,  has  contributed 


(k)  Comm.  1.  p.. 5.  nngular  inconsigtency,  expressed  an 

(t)  Decline  and  Fall^  ch.  44.  opinion^  that  "  The  new  legal  sys- 

(m)  "  The  code  of  Justinian,"  says  tems,  which  the  moral  and  political 

Hallam,  '*  stripped  of  its  impure  revolutions  of  this  age  have  produced 

aUoy>  and  of  the  tedious  glosses  of  and  are  likely  to  dmuse,  will  leave 

its  commentalorsy  will  form  the  basis  little*  influence  or  importance  to  the 

of  other  systems ;  and  mingling,  as  Roman  law."    The  editors  of  the 

we  may  hope,  with  the  new  msti-  *  Th6ni8'  have  thus  commented  upon 

tutions  of  philosophical  legislators,  this  prediction : — ''Ce  passage  offina 

continue  to  mfluence  the  social  rela-  ud  exemple  curieux  des  aberrations 

tions  of  mankind  long  after  its  direct  auxquelles  un  bon  esprit  est  ezpos^, 

authority  shall  have  been  abrogated."  lorsqu'il  veut  porter  un  jugement  sur 

S.  519.    Yet  the  same  author  has,  des  mati^res  qui  sont  6trangbv8  4 

but  a  few  sentences  before,   with  ses  Etudes." — Themis,  6. 179. 
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80  much  to  perpetuate  the  oonfiuion  and  barbarism  of  our  own 
Iml  system,  and  to  render  us  in  kw,  if  not  in  locality,  *<  ufttmos 
oms  Briiannoe^  as  the  habit  of  presumptuously  disregarding 
the  many  informing  aids  that  are  to  be  derived  from  the  history  of 
other  times,  and  the  institutions  of  other  countries. 

Deeply  impressed  with  these  sentiments,  and  convinced  that, 
without  a  spirit  of  extended  and  philc«ophical  inquiry  in  the 
professors  of  the  law,  little  will  ever  be  etrectually  done  towards 
the  amendment  of  our  code,  we  naturally  look  with  warm  interest 
upon  any  work  that  manifests  such  adisposition;  and,  in  this  point 
of  view,  Mr.  Spencers  book  is  entitled  to  our  especial  regard.  We 
have  also  a  strong  additional  motive  to  notice  it,  in  the  opportunity 
which  it  affords  us  of  introducing  to  the  attention  of  our  readers 
Savigny^s  '  History  of  the  Roman  Law  in  the  Middle  Ages  f  a 
production  which  deservedly  enjoys  the  highest  degree  of  reputation 
on  the  continent,  but  of  which  little  more  is  known  in  England 
than  the  name.  The  two  works,  to  a  certain  point,  travel  over  the 
same  ground — a  wide  and  varied  field  of  investigation,  compre- 
hendii^  the  colonial  policy  of  the  Romans,  the  civil  and  military 
administration  of  the  provinces,  the  municipal  institutions  of  the 
towns,  and  the  general  condition  of  the  inhabitants  under  the 
Emperors,  the  dissolution  of  the  western  empire,  the  laws  and 
institutions  of  the  different  tribes  of  barbarians  that  established 
kin|[doms  on  its  ruins,  and  the  momentous  changes  effected  in  the 
pditical  and  social  state  of  Europe  by  that  violent  and  wide- 
spreading  revolution. 

It  would,  however,  be  an  invidious  task  to  institute  a  dose 
comparison  between  Mr.  Spencers  imperfect  ^  Inquiry,^ — the 
woM^fov  of  *'  a  pracHeihg  Chancery  Barrister  ;^ — and  Uie  full, 
elaoorate,  and  highly-finished  performance  of  the  Grerman  professor. 
The  former  is  evidently  a  hurried  essay,  composed  firom  scanty 
materials,  loose  and  disjointed  in  its  formation,  without  nnitv  pr 
regularity  of  design,  ana  with  little  pretension  to  that  polish  wnich 
the  miUta  dies  et  mtdta  litura  of  Horace  are  calculated  to 
produce.  At  the  same  tune,  there  are  parts  of  it  executed  with 
considerable  power  and  effect.  The  abstract  of  the  civil  law  is 
the  author^s  most  successful  effort :  it  wants  the  spirit  of  Gibbon's 
admirable  delineation ;  but  its  general  accuracy  and  perspicuity 
merit  our  warm  applause.  The  laws  of  the  barbarians  are  not 
given  with  the  same  fidelity ;  partly,  no  doubt,  from  the  author^s 
umited  sources  of  information ;  for  Lindenbrog,  though  in  most 
points  an  useful  and  trust-worthy  guide,  is  not  all-sufiicient ; 
partly,  we  are  constrained  to  say,  from  carelessness  and  precipi- 
tation. The  following  passage  may  serve  as  a  specimen  of  uie 
latter : — "  The  hiw  of  Theddoric,''  observes  Mr.  Spence  (p.  381), 
^*  prohibiting  parents  from  selling  their  children,  was  made  rather 
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to  guard  sgiunst  the  introduction  of  a  Roman  custom  amonsst  his 
barbarian  subjects,  than  to  take  from  them  a  power  they  uready 
enjoyed.^ — ^Now,  in  the  first  place,  it  is  to  be  remarked,  that  the 
law  m  question  does  not  prohibii  parents  from  selling  their  children, 
but  merely  declares  that  such  .a  bargain  shall  not  prgudioe  the 
child^s  inherent  right  of  freedom.  But  what  is  still  more  singular 
is,  that  this  part  ot  the  eoict  of  Theodoric,  which,  we  are  informed, 
was  ^'  to  guard  against  the  introduction  of  a  Roman  custom,'^  is 
actually  copied,  almost  word  forword,  from  the  *ReeeptceSententi(B* 
of  the  Koman  jurist,  Paulus,  (n)  a  treatise  not  utterly  inaccessible 
to  Mr.  Spence,  as  it  is  to  be  found  at  the  end  of  every  '  Corpus 
Juris.^ 

The  author^s  description  of  the  political  and  judicial  administra- 
tion of  the  Roman  provinces  is  generally  correct :  some  errors  we 
shall  have  occasion  to  point  out  hereafter;  the  main  defect, 
however,  is  a  want  of  lucid  arrangement  But'  the  account  of  the 
condition  and  institutions  of  the  German  invaders  is  not  only 
confiised  in  itself,  but  it  abounds  with  the  most  glaring  inac- 
curacies. 

In  this  portion  of  the  work,  Mr.  Spence  has  religiously  em- 
balmed all  the  exploded  errors  .of  former  writers.  Thus  it  is  that 
he  persists  in  confounding  the  scabini^  sachibarones,  and 
rachimburgiiy  three  classes  which,  if  we  would  understand  rightly 
the  judicial  organization  of  the  barbarians,  it  is  essential  that  we 
should  keep  wholly  distinct.  With  the  same  veneration  for  the 
mistakes  oi  his  predecessors,  he  separates  the  functions  of  the 
count  and  grave  (comes  and  grqfio),  although  it  is  dear  firom  the 
very  authorities  (o)  cited  by  himsdf,  that  these  are  merely  two 
names,  the  Roman  and  the  German,  for  one  and  the  same  dignity. 
These  defects  are  the  less  excusable,  because  a  reference  to 


(n)  Julii  Pauli  Rec.  Sent.  5. 1. 1.  the  civil  condition  of  the  latter  was 

*'  Qui  contemplatione  extremftneces-  not  Uiereby  prejudiced;  and  he  could 

^tatis,  aut  ahmentonun  gtaSS,  filios,  recover  his  liberty  either  by  repaying 

SU08  vendiderint^  siaiui  ingenuitatis  the  purchase-money^  or  procuring  a 

eontm  turn  prfjudicani.    ffomo  enim  alave  of  the  same  value  as  a  substi^ 

hber  nuUo  pretio  atiimahtr/*     The  tute. 

passage  in  the  edict  of  Theodoric  (o)  The  Lex  Bipuariorum,  tit  53, 

stands  thus : — *'  Parentes  ^ui  cogente  is  ^rderred  to  by  tne  author  (p.  S07), 

necessitate  filios  suos  alunentorum  for  the  purpose  of  proving  that  the 

gratia  vendiderint,  ingewuiUUi  eorum  grtve  was  something  different  from 

turn  preiudieani ;  hofno  emm  liber  pre^  the  count    The  law  runs  in  these 

Ho  nuilo  lefftfiM/ifr."— 'Edict.  Theod.  words  :—^'  Si  quis  judicem  fiscelem, 
c  9^    The  Constitution  of  the  Em-  ^  quern  comilem  vocant>   interfecerit, 

peror  Constantine,  Cod.   4.  43.  2.  '500  solidis  mulctetur."    But  what  is 

ezpkuns  more  fully  theconseauences  the  titie  of  the  law?    *'  De  eo,  qui 

ofsuch  a  transaction;  by  whicn  it  ap-  gr^l&meiiifaiteifeceritr   Atthisvery 

pears  that  the  purchaser  acquired  a  day  gnif  is  the  German  for  comi/. 
right  to  the  services  of  th4  cfaUd ;  but 
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Meyer,  (o)  whoee  admirable  treatise  the  author  quotes  more  than 
omae,  would  have  rectified  all  misconception  upon  the  subject  A 
little  more  faith  in  Meyer  would  also  have  prevented  Mr.  Spence 
from  stating,  m  the  teeth  of  aU  his  awn  auihoritiesj  that  the  fine 
paid  as  a  satisfaction  for  private  enmi^  among  the  barbarians, 
<<  when  it  is  noticed  in  the  codes,  is  called  the  faida^  (u.  428), 
and  thus  falling  into  as  gross  an  error  as  that  with  wnich  he 
justly  chants  Montesouieu  and  others,  the  error,  namely,  of  con- 
founding the  f(Ada  witn  the  fredwn.  The  term  faide  invariably 
means  me  feud  or  animosity  itself,  and  no  more. 

*'  Transporter  dans  des  sidles  recul^  toutes  les  id^s  du  si^le 
oil  Ton  vit,  c^est  des  sources  de  Terreur  celle  qui  est  la  plus  Ucorxie.^ 
Mr.  Spence  is  notsslways  free  from  the  influence  of  this  illusion ; 
he  cannot  banish  from  his  mind  the  associations  of  the  passing 
moment ;  and  even  without  the  information  conveyed  in  his  pre- 
face, we  should  have  been  tempted  to  pronounce  his  description  of 
the  extraordinary  jiuisdiction  of  the  pro-consul  (p.  I78)  to  have 
been  written  by  a  chancery  barrister.  Another  source  of  error  is 
a  disposition  to  encourage  certain  fanciful  prepossessions,  which 
warp  nis  judgment,  and  cause  the  simplest  and  roost  obvious  truths 
to  pass  unheeded.  For  example : — ^he  is  resolved  to  see,  in  the 
condition  of  the  Roman  cultivators  of  the  soil,  the  origin  of  predial 
servitude  and  tenure  in  villeni^.  In  p.  33,  therefore,  he  renders 
the  Roman  term  villiciy  tiUeins ;  and  thus  ingeniously  prepares 
his  readers  for  the  assertion  in  p.  538,  that  it  is  ^*  highly  probable 
that  the  ceorls  and  liti  were  a  race  whose  stock  is  to  be  traced  to 
the  ancient  coloni  of  the  provinces  C^ — forgetting,  unhappily,  that ' 
Tacitus,  in  the  most  explicit  language,  describes  this  species  of 
bondage  as  prevailing  among  the  Germans  when  the  Romans  first 
became  acquainted  with  them,  (g)  Andtfaer  instance  of  that  intellec- 
tual blindness  which  so  often  accompanies  the  passionate  pursuit 
of  a  favorite  opinion,  occurs  at  p.  519.  Mr.  Spence,  in  his  anxiety 
to  prove  that,  m  the  deliberative  assemblies  of  (he  Anglo-Saxons,, 
the  lung  and  nobles  alone  decided  upon  the  measures  proposed 
although  the  people  attended  these  councils,  quotes  the  following 
passage  from  the  Saxon  Chronicle,  as  evidence  *^  that  the  measures 
considered  by  the  proceres  or  wUan  to  be  for  the  public  good, 
were  sometimes  passed  into  a  law,  and  enforced  by  the  king,  even 

(/>)  Esprit,  engine  et  progr^s  des  paret"    th  Mor.  Germ,  c  fi5.    In 

Institutions  judiciaires,  t.  i.  the  same  chapter  Tacitus  mentions 

(q)  "  Ceteris  servis,  non  in  nostrum  Freedmen  among  the   Germans  :-— 

morem  descriptis  per  familiam  mini*-  "  Liberti  non  multum  supra  fervos 

teriis  utuntur.     ^uam  quisque  sedem,  sunt,"  a  passage  which  appears  also 

Mo#  pemates  regit    Frvmenii  modnm  to  have  escaped  the  memory  of  Mr. 

dommiUf  ami   peeoris,  aui  vesiit,  ut  Spence. 
oo/ono  it^jungii:  ut  servus  hactenus 
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thofigh  contrary  to  the  knoum  toishee  of  the  people  at  large  :^ 
**  Caepit  deinde  lex  frequenter  quaerere  ex  suis  optimatibus  quid 
eorum  singulis  factu  optimum  esset  visum,  quo  nuie  terre  pros- 
piceretur  priusquam  penitus  devastaretur.  Decretum  est  igitur  a 
rege  ejusque  optimatious  in  universiE  gentis  tttUitaiem,  quanquam 
omnea  id  inviti  facerenty  necessarium  esse  ut  iis  (Danicis)  tnbuta 
persolvantur.^  Our  author  adds  that  it^  is  probable  *^that  the 
council  was  held  in  the  presence  of  the  whole  body  of  the  people 
assembled  as  an  army.^  Strange  to  say,  however,  there  is  not  one 
word,  from  beginning  to  end,  concerning  the  attendance  of  the 
people.  The  king  consults  the  nobles,  and  it  is  determined,  for 
the  good  of  the  public  weal^  that  the  tribute  shall  be  paid,  quamr- 
quam  omnes  id  inviti  facerent^  although  the  whole  coimcil,  king 
as  well  as  nobles,  adopted  this  resolution  with  reluctance.  Power- 
ful indeed  must  have  been  the  illusion  under  which  Mr.  Spence 
laboured,  when  he  could  think  of  referring  id  inviti  facerent  to 
the  people  at  large. 

In  noticing  these  misconceptions,  and  others  to  which  it  will  be 
necessary  to  advert  in  the  progress  of  our  article,  (r)  we  are  far 
firom  harbouring  any  unkindly  feeling  towards  the  autnor,  or  from 
wishing  to  discourage  him  in  a  course  of  study  so  creditable  to  his 
taste.  We  are  rather  disposed,  indeed,  to  regard  the  work,  as  the 
author  himself  probably  regards  it,  in  the  light  of  a  sketch,  which  he 
purposes  to  fill  up  hereafter,  when  greater  leisure,  and  a  more  exten- 
sive range  of  reading  will  have  enabled  him  to  penetrate  the  shadows 
of  the  dark  period  which  he  has  selected  for  his  investigations. 
But  even  in  its  present  unfinished  state  it  is  extremely  valuable, 
as  an  indication  of  the  prevalence  of  more  enlarged  views,  and 
more  enlightened  feelings  among  the  class  to  which  the  author 
belongs,  and  as  an  earnest  of  future  exertions^  The  nine  years^ 
legitimate  probation,  the  ^^lim<B  labor  et  mora^  may  well  be 
spared  for  tne  sake  of  so  enlivening  a  prospect. 

The  work  of  Savigny.is  of  a  far  higher  order,  and  more  posi- 
tive value.  It  is  one  of  those  uncommon  productions  iniich 
give  to  the  annals  of  past  events  a  new  character  and  colour.     By 


(r)  In  the  minor  details  of  the  work  Saio.  In  p.  167^  the  law  term 
there  are  manifold  signs  of  haste^  *'essoigne,"  is  derived  front  the  mm^ 
and  want  of  revisal.  Thus  (p.  92),  the  bus  wntiau  of  the  pandects  {"  sontica 
splendid  eulogy  upon  the  laws  of  the  causa."  Tibull.  1, 8,  51);  but  by  the 
twelve  tables ;  ''fons  oninis  publici  time  the  author  arrives  at  p.  464,  he 
privatique  juris/'  from  Livy,  is  attri-  becomes  oblivious,  ''magnusdormitat 
buted  to  Cicero.  Again,  ir\p;  308,  the*  Homerus,"  and  the  same  term  is  de- 
reader  must  no  doubt  be  surprised  duced  from  the  word  suntds  in  the 
to  find  a  respectable  Gothic  magis-  barbarian  codes.  Many  other  flaws 
trate  with  so  meretriciotts  9  title  as  of  a  similar  description  might  be 
LaU;    the  real  name,  however,  is  pointed  out. 
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unequalled  asriduity  in  collecting  together  scattered  and  isolated 
facts  and  documents  firom  all  quarters,  by  a  nice  perception  of 
faintly-traced  but  necessary  relations,  and  oy  a  rare  power  of  ar- 
rangement and  combination,  Savigny  bas  succeeded  in  diffusing 
light  and  animation  over  a  period  the  most  eloomy  and  tor{)id  in 
the  history  of  the  middle  ages.  The  depth  of  research,  the  vigour 
and  accuracy  of  criticism,  and  the  extent  of  varied  erudition  dis- 
played in  this  work,  are  beyond  all  praise ; — ^nor  must  we  omit  the 
nervous  simplicity  of  its  style,  whicii  possesses  peculiar  attractions 
for  foreigners,  who  not  unfrequently  nnd  it  difhcult  to  thread  the 
mases,— -clause  within  clause,  and  parenthesis  within  parenthesis, — 
of  interminable  German  sentences.  If,  in  some  few  instances,  the 
author  may  appear  to  have  been  seduced  by  the  bold  and  independ- 
ent tone  of  his  mind  into  an  error,  the  reverse  of  that  vacillating 
indecision  with  which  he  justly  charges  Muratori,  and  to  have 
arrived  too  rapidly  at  certainty ;  yet  the  reader  is  never  called  upon 
to  jpay  a  blind  deference  to  nis  opinions.  The  grounds  of  those 
opinions  are  scrupulously  stated,  and  none  need  assent  to  them  but 
through  conviction. 

The  author  has  divided  his  history  into  two  parts;  the  first 
embracing  the  six  centuries  from  the  dissolution  of  the  western 
empire  to  the  time  of  Imerius ;  the  second,  the  remaining  four 
centuries  of  the  middle  ages.  Until  within  a  recent  period,  a 
^*  History  of  the  Roman  Law  during  the  Dark  Ages,^^  would  have 
been  regarded  by  the  generality  of  readers  as  the  history  of  a 
^'  chateau  en  Espagne^ . — ^something  altogether  unsubstantial,  the 
idle  imagination  of  some  dreamer.  The  prevalent  belief  was  that 
the  Roman  law  was  crushed  with  the  Roman  empire  in  the  west ; — 
that  it  remained  buried  and  forgotten  during  six  hundred  years  of 
barbarism,  until  by  a  happy  accident  a  copy  of  the  pandects  was 
discovered  at  Amalfi,  in  1135,  when  that  city  was  taken  by  the 
Fisans.  This  story  has,  from  the  time  of  Sigonius,  been  reli- 
giously repeated  by  historian  after  historian,  and  lawyer  after 
lawyer,  so  that  the  ideas  of  the  pandects,  Amalfi,  and  the  Pisans, 
are  as  inseparably  associated  in  our  minds,  as  those  of  Romulus 
and  his  wet-nurse,  the  she-wolf,  or  of  Arthur  and  the  round  table. 
True  it  is,  that  some  of  the  number  of  those  who,  to  use  Lockers 
expression,  ^^are  not  content  to  live  lazily  on  scraps  of  begged 
opmions,^^  ventured  to  question  the  truth  of  the  above  tale.  Tnat 
the  Roman  law  should  have  remained  in  a  state  of  inanition  for 
six  centuries,  and  should  then,  merely  from  the  fortuitous  discovery 
of  an  old  manuscript,  have  burst  forth  into  new  life  and  action, 
seemed  to  savour  too  much  of  the  marvellous.  Upon  an  examina- 
tion of  the  subject,  various  records  of  the  existence  and  operation 
of  that  law  at  difierent  periods  of  the  dark  ages  were  brought  to 
light,  and  it  was  found  that  Imerius  had  lectured  as  well  upon  the 
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pandects,  as  the  other  compilations  of  Justinian,  in  the  University 
of  Bologna,  many  years  before  the  taking  of  AmaUi.  These  cir- 
cumstances naturally  tended  to  throw  some  discredit  upon  the 
whole  of  the  story ;  and  in  17^3,  Donate  Antonio  D^Asti,  in  a  work 
endtled  '<  Dell  uso  ed  autorit^  della  ragion  civile  neUe  Provinde 
dell  Impero  Ocddentale,^  dared  openly  to  dispute  the  fact  of  the 
boasted  discovery  of  the  Pisans ;  in  which  opinion  he  was  seconded 
by  Professor  Grandi,  of  the  University  of  Pisa,  and  others.  This 
led  to  a  lone  controversy.  Muratori,  with  characteristic  timidity, 
hesitates  to  decide  the  question.  Tiraboschi  professes  his  reluc- 
tance to  join  the  enemies  of  the  received  opinion,  but  very  naively 
expresses  a  wish  that  it  rested  on  some  more  solid  foundation  (ma, 
a  air  il  vero,  sarebbe  a  bramare  che  ella  avesse  fondamenti  piu 
certi  di  auelli  che  finora  si  sono  addotti).  The  auAorities  in 
favour  of  the  story  are  not,  indeed,  of  the  most  convincing  nature. 
Among  the  numerous  early  historians  who  describe  the  capture  of 
Amain, — ^among  the  host  of  Pisan  chroniclers,  there  is  not  one  who 
mentions  the  discovery  of  the  pandects.  There  is,  however,  in 
support  of  the  statement,  an  anonymous  chronicle  of  the  four- 
teenth  century^  written  consequently  two  hundred  years  after  the 
supposed  event;  and  there  are  the  following  elegant  lines  from 
what  Muratori  denominates  the  ^^  tenebrose  poem  of  Raniero  de 
Grand,  written  about  the  year  1340: — 

Malfia  Parthenopes  datur  et  quando  omoe  per  equor, 
Unde  fiiit  liber  nsanu  gestus  ab  iUis 
Juris,  et  est  Fisis  Pandecta  Cesaris  alti. 

Our  readers  are  perhaps  aware,  that  the  veridicalhistorian  William 
of  Malmesbury '  relates  that  St.  Philip  sent  over  to  Britain  twelve 
of  his  disdples,  under  the  conduct  of  his  dear  friend  Joseph  of 
Arimathea,  to  convert  the  Britons,  (s)  The  accoimt  is  connrmed 
by  the  testimony  of  a  poet  by  no  means  tenebrose : — 

Yet  true  it  is  that  long  before  that  day 

Hither  came  Josetfb  of  Arimathy, 

Who  brouffht  witn  him  the  holy  grayle,  they  say. 

And  preacht  the  truth;  but  since  it  greatly  did  decay.  (Q 

We  are  bound,  then,  in  candour  to  declare,  that  those  who  be- 
lieve in  the  conversion  of  our  ancestors  by  Joseph  of  Arimathea, 


(#)  *<  Volens  igitur  (Sanctus  Philip,  num  sepdivit,  prsfedt."   Gulielmua 

pus)  verbum  Christi  dilatari,  duode-  Malmsb.  de  Antiqu.61aston,  ecdesic 

dm  ex  fuifl  disdpuUs  elegit,  ad  praedi-  This  modest  narratire  was  somewhat 
candum  incamationero  Jesu  Christi—  '  embellished  by  the  monks  of  Glaston- 

et  ad  evanffelizandutu  verbum  vit«  bury,  as  any  of  our  readers  will  find, 

mlsit   in    Britanniam;    quibus,    ut  who  will  consult  Stilluigfleet's  Ori- 

ferunt,    cariosnmum   amieum   statm  gines. — Brit  p.  13. 

Jatepk  ab  Arhnaikia,  qui  et  Domi-  (0.  Faerie  Queen,  9,  10,  53. 
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may  with  a  safe  consdenoe  credit  the  discovery  of  the  pandects  at 
Amalfi.  But  the  truth  or  falsehood  of  this  part  of  the  story  ne- 
cessarily ceased  to  be  of  importance,  as  soon  as  it  was  satisfiurtorily 
poyedy  that  other  copies  of  the  pimdects  had  existed,  and  that, 
long  before  the  12th  century,  the  Roman  law  had  been  in  use  in 
the  Kingdoms  which  supp^^ted  the  western  empire. 

To  what  extent  it  prevailed,  or  what  degree  of  influence  and 
authority  it  possessed ;  whether  it  had  a  le^timate  political  exist- 
ence, or  was  merely  tolerated  and  conniyed  at  in  the  transactions 
of  private  indiyiduals,  were  questions  which  still  remained  involved 
in  much  doubt  It  was  reserved  for  Savigny  to  elucidate  this  in- 
teresting portion  of  history :  the  itask  he  lias  accomplished  in  his 
first  two  volumes  ;  in  which  he  has  traced  the  course  of  the  Roman 
law  in  one  uninterrupted  stream  from  the  fifUi  century  down  to  the 
twelfth.  We  shall  endeavour,  in  a  concise  account  of  the  events 
of  the  period,  to  embrace  the  most  important  results  of  Savigny^s 
invaluable  labours. 

The  author  observes,  in  his  prefatory  remarks,  that  every  former 
inquiry  into  the  subject  has  been  conducted  as  if  the  Roman  law 
were  something  isolated  and  self-subsisting,  altogether  independent 
of  the  condition,  or  even  the  existence  of  the  Roman  people.  But 
it  is  manifest,  that  if  the  Roman  people  were  utterly  exterminated 
upon  the  subversion  of  the  western  empire,  the  contmuance  of  the 
Roman  law  must  not  onl^  have  been  superfluous,  but  absolutely 
impossible.  The  same  unpossibility  would  exist,  if  the  Roman 
subject  were  deprived  of  his  personal  freedom,  or  the  entire  of  his 
property ;  for  in  that  case  there  would  be  nothing  upon  which  the 
Uiw  could  operate.  Nay,  though  the  vanquished  should  have  re- 
tained some  portion  of  their  individual  freedom  and  property,  yet 
if  their  political  existence  were  annihilated,  and  they  tnemsdves 
completely  incorpo^ted  with  the  victors,  it  is  difficult  to  conceive 
how  the  ^man  law  could  survive.  The  author  has,  therefore,  pre- 
pared the  way  for  the  history  of  the  law  itself,  by  investiffatiiur  the 
condition  of  the  Roman  inhabitants  in  the  newly  establiuied  king- 
doms, and  the  political  and  judicial  institutions  under  which  they 
lived.  But  in  order  to  obtain  a  clear  and  comnrehensive  view  rf 
those  institutions,  it  is  necessary  that  we  should  nave  some  insight 
into  the  state  of  the  administration  of  the  provinces,  previous  to 
the  irruption  of  the  northern  invaders. 

The  cities  of  Italy  retained  under  the  empire  some  faint  traces 
of  their  former  independence.  Though  sulgect  to  the  Roman 
state,  in  their  intenud  administration  they  were,  to  a  certain  de^ 
.^ree,  free  and  uncontrolled.  Each  dty  nad  its  own  senate,  and 
Its  own  magistrates.  The  senate  was  designated  Ordo  Decurio^ 
numj  or  Ordoy  and  subsequently  Curia ;  and  its  members  IMscu^ 
rioneBi  or  Curialea.    The  decurions  elected  the  magistrates  frv^m . 
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maumg  their  own  body;  tbey  alone,  comeqaendy,  poeaessed  die 
compfete  priyilegesof  acitiien,  mffragiumeikonornf  oonespond- 
ing  with  the  civet  opUmo  jure  of  the  lepuhlic.  But,  under  the 
increMiiig  rigour  of  dnpotisiii,  obscurity  became  the  only  safeguard 
against  oppreasuniii  Tnexankof  decunon,  which  had  been  ei^;eriy 
courted  as  an  honourable  distinction,  was  now  shunned  as  an  in- 
tolerable burthen.  Many  sought  rdfuge  in  the  military  sernoe ; 
some  in  Ixmdage  itsdf ;  all  dreaded  an  elevation  which  must  ne- 
cessarily expose  them  to  the  tyranny  and  extortion  of  provincial 
govemors,---the  only  remnant  of  the  republic.  The  constitutions 
of  die  Theodosian  code  are  at  once  an  evidence  of  the  deplorable 
degradation  of  the  order  of  decurions,  and  the  deep  decay  of  the 
whole  body  politic  under  the  christian  emperors,  (u) 

The  chiefmagistrate  of  the  Italian  cities,  and  of  those  cities  in 
provinces  upon  which  the  jus  Italicum  had  been  conferred,  were 
the  duumviru  (e)  These  magistrates  presided  in  the  senate, 
and  superbitended  all  branches  of  die  municipal  administration^ 
They  possessed  jurisdiction  in  civil  matters  (jurisdictio  eonien^ 
iioaa  et  vcluniaria).  The  extent  of  their  active  jurisdiction 
(juriadkiio  cantenHosaJ  was  restricted  by  the  emperors  to  causes 
m  a  certain  amount ;  and  from  their  decisions  there  was  an  appeal 
to  the  governor  of  the  district  The  office  of  duumvir  was 
annual ; .  the  burthensome  nature  of  its  duties  and  liabilities  may 
be  conjectured,  from  a  constitution  of  Constantine,  which  con- 
demns those,  who  should  abscond  in  order  to  evade  their  election, 
to  serve  the  office  for  two  years  instead  of  one.  (w)  The  sole 
difference  between  die  prefectures  and  the  odier  towns  of  Italy, 
consisted  in  the  substitution  of  a  prafeciua  juri  dicundo  for  tne 
duumviru  This  officer  was  not  elected  by  the  municipality,  but 
was  dispatched  every  year  from  Rome. 

(«)  What  can  more  forcibly  ezpreu  tempore  in  locum  eorum  ad  Doam- 

the  deplorable  wretchedneM  or  the  viratus  munera  vocabuntur;  ita  ut 

proyincials,  and  the  grinding  oppres*  si  postea  reperti  fuerint,  bienmo  tii- 

rion  under  which  they  fluffered^  than  tegro   onera  Duumvirahu   cogtmhir 

the  remark  of  Salvian^  that  captirity  agnoscere :   omnes  enim^  qui  obse^ 

among  the  barbarians  was  more  en-  quia  publicorum  munerum  dedinare 

viable  than  liberty  among  the  Ro-  temptaverient,8imilicondicioneteneri 

mans  f    "  Maluint  enim  sub  specie  oportet."  Cod.  Theod.  i3j  1, 19>  Mr. 

captivitatis  vivere  liberie  quam  sub  Spence  has  mistaken  what  was  thus 

specie  libertatis  esse  captivi."  intended  to  be  a  grievous  penalty  for 

(v)  In  some  few  cities  four  magis-  a  regular  election ;  he  has  also  con- 

trates  were  elected ;  in  which  caaes  fouiSed  the   ^ummtemuJit  duummr, 

they  were  styled  qiustuoniri  Ji.  D*  or  censor^  with  tne  duumvir  J.  D, 

f juri  dicundo  J.  Under  this  double  mistake  he  has 

(«;)'' Qui  ad  magistratumnomhiati  sUted    that    the    Duumnri   w;ere 

aufugerint^  requirantur;  et  si  perti-  chosen  ''in  some  dties  once  a  yearj 

naci  animo  latere  patuerint,  his  ipso-  in  others  every  two  years."  p.  10. 
rum  bona  pemiittantur»  qui  prssenU 
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Another  mmiicipal  magistnite  was  the  qmnquennaUs  duumnir 
at  quaiuormry  in  some  towns  styled  censor  or  curator.  His 
functions  nearly  conesponded  with  those  of  the  censor  at  Rome. 
The  election  or  the  ouinquennales  took  place  once  in  five  years ; 
but  the  office  was  held  for  only  a  year,  {ai)  and,  like  the  censorship 
at  Rome,  (y)  remained  vacant  during  the  residue  of  the  period. 

In  the  provinces  there  were  no  elective  magistrates.  The  affairs 
of  each  municipality  were  administered  by  the  decurion,  whose 
name  stood  first  on  the  album ;  who  was  styled  principalis,  pre- 
sided in  the  senate,  and,  after  filling  the  office  for  fifteen  years,  was 
succeeded  b^  the  next  in  rotation  on  the  album.  His  functions 
were  executive,  not  judicial;  all  jurisdiction  being  vested  in  the 
hands  of  the  governor  of  the  province.  But  the  regular  establish- 
ment of  defensors  (defensores  civitatis,  jdebis,  foct,J  produced  a 
complete  change  in  we  administration  of  the  provincial  cities. 
Defensors  were  originally  patrons  chosen  by  plebeians,  to  protect 
them  from  the  oppression  of  the  imperial  governors.  About  the 
year  366  they  appear  in  the  character  of  public  officers :  subse- 
quently they  acquired  a  limited  jurisdiction,  and  the  right  of  pre- 
siding in  the  senate.  They  were  elected  by  the  whole  body  of^the 
city,  and  held  the  office  for  five  years.  Until  the  time  of  Justinian 
no  decurion  was  eligible  to  the  post  of  defensor. 

Upon  the  separation  of  the  military  from  the  civil  authority  by 
Constantine,  the  supreme  civil  power  m  the  provinces  was  exercised 
by  a  governor  (rector,  judex,  jtutea  ordinarius),  who,  according 
to  the  extent  of  his  province,  was  denominated  consularis,  cor- 
rector, or  prceses.  Tne  military  power  was  entrusted  to  genenis 
called  duces,  or  comites,  subject  to  the  control  of  the  magistri 
fttiUtum. 

Judicial  proceeding  were  conducted  in  the  Italian  cities  and  in 
the  provinces  according  to  the  same  rules  as  at  Rome.  During 
the  republic  the  regular  course  was  this : — The  ma^strate  having 
exanlined  what  the  law  was,  applicable  to  the  individual  case  pre- 
sented to  him,  pronounced  a  conditional  sentence.  He  tnen 
nominated  a  private  person  (judew)^  whose  business  it  was,  to 
ttM^ertain  the  fact,  to  apply  the  law  of  the  magistrate,  and  to  pro- 
]|Dunce  definitive  judgment.  This  method  of  proceeding  was 
d<^uominated  ordo  juduAorum  privatorum;  all  causes  dedoedby 
ttie  magistrate  without  the  intervention  of*  a  judeof  were  conse- 
quently esrtra  ordinem  (extraordinarice  cognitiones).  Under 
the  empire,  the  extraordinary  branch  of  jurisdiction  gradually  ex- 


(x)  This  appears  from  an  old  in*  mercus  Amilius^  the  |>ower  of  the 

tcnption :  ''  Anno  Quinquennalitatis  Roman  censors  was  limited  in  dura- 

Petmii  PriscL"  Gruter  .p.  382,  n.  8.  tion  to  eighteen  months.    Liv.  4, 24, 

(jf)  By  a  law  of  the  dictator  Ma-  and  9,  S3. 
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tended  itself,  until,  in  the  time  of  Justinian,  the  ordo  judidorum 
became  entirely  extinct  In  order,  therefore,  to  supply  the  want  of 
the  old  constitutional  judex^  and  thus  to  expedite  the  adminis- 
tration of  justice,  the  empermrs  were  obliged  to  establish  a  species 
of  collegiate  body  (canaiatarium^  auditoHum)^  to  assist  them  in 
their  judicial  fimctions.  Their  example  was  followed  by.  the  go- 
vernors of  the  provinces,  and  by  the  municipal  magistrates ;  and 
as  the  latter  naturally  looked  to  their  ordinary  colleagues,  the  de- 
curions,  to  be  their  assessors,  the  curta,  by  imperceptible  steps, 
became  a  court  of  justice. 

The  jurisprudence  of  Rome  at  the  beginning  of  the  fifth 
century  consisted  of  the  following  materiak : — the  laws  of  the 
twelve  tables,  the  plebiscita^  the  senatus  constdta^  the  pnetoiian 
edicts,  the  imperial  constitutions,  and  the  unwritten  customs. 
Such  were  nommaUy  the  authorities  of  the  Roman  law ;  but  their 
appalling  bulk  andnequent  incongruities,  rendered  the  mater  part 
of  them  practically  unavailable.  The  judge  consulted  the  writings 
of  the  jurists  and  the  imperial  constitutions  alone.  Yet  even  thus 
he  was  not  relieved  from  perplelity.  The  treatises  of  the  jurists 
multiplied  with  a  prolific  rapidity  the  most  embarrassing;  a  doud 
of  commentaries  darkened  the  face  of  the  law ;  and  where  informa- 
tion was  sought,  nothing  was  found  but  contradiction  and  confu- 
sion. The  same  difficulty  attended  a  reference  to  the  ill-assorted 
and  continually  increasing  mass  of  imperial  constitutions.  *  To 
remedy  the  first  of  these  evils,  .Valentinian  the  Third  issued  his 
famous  constitution,  selecting  firom  the  multitude  of  commentators 
the  following  five  writers,  as  the  future  guides  in  the  administration 
of  justice : — Papinian,  Paulus,  Caius,  Ulpian,  and  Modestinus. 
The  whole  of  the  works  of  these  distinguished  jurists,  with  the  ex- 
ception of  the  notes  of  Ulpian  and  Paulus  upon  Papinian,  were 
endowed  with  the  force  of  law ;  and  in  the  event  of  a  difference  of 
opinion,  the  majority  was  to  prevail,  a  preponderance  being  g^iven 
to  the  opinion  of  Papinian  wherever  the  numbers  should  be  equal. 
The  collections  of  tne  imperial  rescripts  by  Gregorian  and  Her- 
mogenian  in  some  measure  facilitated  tne  use  of  the  constitutions ; 
but  this  object  was  more  completely  attained  by  the  compilation  of 
the  Theodosian  code,  A.  D.  438,  m  which  all  the  public  edicts  of 
the  emperors  from  the  time  of  Constantine*  were  brought  together. 

At  the  dissolution,  therefore,  of  the  western  empire,  the 
sources  of  Roman  law  consisted  of,  1.  The  writings  of  the  five 
select  jurists ; — 2.  The  collection  of  rescripts  by  Greeorian  and 
Hermogenian ; — 3.  The  Theodosian  code ; — and  4.  The  novels, 
or  constitutions  issued  subsequentiy  to  the  time  of  Theodosius  the 
Youngerl 

*   Havinff  thus  cast  a  transient  glance  at  the  condition  of  the  Ro- 
mans at  the  period  immediately  preceding  the  extinction  of  the  em- 
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jpire  in  the  west,  we  must  n'.^t  direct  our  attention  to  the  national 
institutions  of  those  northern  invaders,  who  consununatM  the 
work  of  destruction,  and  established  their  several  kingdoms  on  the- 
ruins  of  Rome^s  greatness.  These  institutions  were  cf  the  simplest 
and  most  inartificial  character,  furnishing,  in  spirit  as  well  as 
form,  a  striking  ^dntrast  to  the  complicated  relations  of  Roman 
society.  The  freemen  constituted  the  nation;  from  them  ema- 
nated all  political  power,  all  public  rights  and  immunities.  The 
territory  of  the  state  was  divided  into  districts ;  and  this  division 
formed  the  basb  of  the  political  and  judicial  oiganijEation  among 
the  Grermans.  At  the  bead  of  each  district  was  a  count  (cornea^  or 
grafio)y  who  led  the  freemen  forth  to  battle  in  their  national  wars, 
ana  who  presided  in  the  tribunals.  But  although  he  presided  in 
the  court,  he  possessed  no  voice  in  the  administration  of  justice ; 
it  rested  with  the  freemen  alone  to  determine  the  fact  and  the  law 
in  each  particular  case,  and  to  pronounce  the  sentence.  This  duty 
was  origmally  performed  by  the  whole  body  of  freemen  within  the 
district,  or  by  those  among  them  who  were  specially  summoned  for 
the  purpose ;  but,  at  the  time  of  Charlemagne,  a  distinct  order  of 
assessors  was  established  under  the  name  of  ecabinif  whose  duty 
it  was  to  attend  the  court  regularly;  not,  however,  to  the  exclu- 
sion of  the  freemen  at  large.  The  latter  still  possessed  the  right 
of  assisting  in  the  administration  of  justice ; — ^tne  Migation  of  so 
doing  was  transferred  to  the  scabini. 

^  Among  the  Lombards,  the  name  by  which  freemen  were  distin- 
guished, as  well  from  slaves  or  vassals  as  from  persons  in  autho- 
rity, was  arimanni  (erimanni^  eremanni^  haremannif  heri- 
maniUj  herman^  germani).  In  some  ancient  documents  the 
name  denotes  freemen  acting  in  the  capacity  of  assessors ;  in  some, 
the  freemen  of  cities ;  and  in  this  latter  sense  it  was,  in  the  eleventh 
and  twelfth  centuries,  applied  indiscriminately  to  all  free  citizens, 
whether  of  Lombard  or  of  Roman  extraction.  The  collective  body 
of  thcf  arimanni  of  a  district  or  town  was  denominated  arimannia: 
but  this  term  not  unfrequently  signifies  the  property  of  an  Ariman, 
or  free  property,  correspondmg  with  the  expression  dominium  ex 
jure  quiritium  of  the  Romans :  it  denotes,  moreover,  the  contri- 
butions paid  by  the  freemen  for  the  public  service.  By  accurately 
discriminating  these  various  modifications  of  one  and  the  same  idea, 
Si^vigny  has  succeeded  in  dispelling  all  the  doubt  and  obscurity  in 
which  the  term  arimanni  had  been  involved  by  the  misapprehen- 
sions and  coi^cting  hypothses  of  Du  Cange,  Muratori,  Sismondi, 
and  other  writers. 

Cortespondiniz  with  the  arimanni  of  the  Lombards,  were  the 
rachimburgii  of  the  Franks ;  who  were  also  designated  by  the 
equivalent  expression  boni  homines.  That  the  rachimburgii  were 
not  the  same  as  the  scabini^  or  select  assessors,  as  those  writers 

a  2 
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assert,  whose  step^  Mr.  Spence  has  followed,  is  proved  by  Savigny 
to  demonstration.  Among  the  Saxons,  freemen  were  called  fri' 
lingi; — among  the  Anglo-Saxons,  freoman;  and,  when  asso- 
ciated in  Uthings,  friborgi.  All  these  idiomatic  appellations  will 
be  found,  when  analyzed,  to  contain  the  same  fundamental  idea, 
that,  namely,  of  complete  civil  liberty,  with  all  its  rights  and  im- 
munities; {«)  and,  without  laying  any  particular  stress  upon  etymolo- 
gical coincidence,  it  is  curious  to  observe  that  this  iaea  also  pre- 
vails in  the  national  appellatives,  Gotha  (good  men,  boni  Iwniines)^ 
Franks  (freemen,  Ubeii  homines),  Alemans,  and  Germans  {ari-^ 
manni). 

The  scabini  were,  as  we  have  before  remarked,  a  distinct  order 
of  assessors,  instituted  by  Charlemagne :  they  were  elected  by  the 
people,  under  the  direction  of  the  nUsstu  regius  and  the  count 
The  origin  of  their  institution  is  thus  explain^  by  Savigny.  By 
the  early  Gen^an  constitution,  all  the  freemen  of  a  dbtrict  were 
bound  to  attend  the  general  assembly,  which  was  held  under  the 
count,  or  his  deputy,  three  times  in  the  year.  But  courts  were 
also  held  in  the  mtervals  between  these  general  assemblies.  Seven 
assessors,  with  the  count,  formed  a  court ;  and  every  freeman  was 
liable  to  be  summoned,  at  the  discretion  of  the  count,  to  act  as 
assessors  on  th^se  occasions.  This  naturally  led  to  abuse.  The 
freemen  were  harassed  by  being  summoned  either  more  fie- 
quentlv,  or  in  greater  numbers,  than  was  necessary,  merely  for  the 
sake  01  the  fine  due  for  non-attendance.  To  put  an  ena  to  this 
species  of  extortion,  the  scabini  were  appoint^ ;  and  thencefor- 
ward the  other  freemen  were  relieved  from  the  obligation  of  attend- 
ance, except  at  the  three  great  assemblies.  The  judicial  functions 
of  the  scabini  varied  in  no  respect  from  those  of  tneir  predecessors. 
It  was  within  their  province  to  determine  the  law  as  well  as  the 
fact ;  and,  in  this  particular,  we  beg  to  inform  Mr.  Spence,  that 
they  differed  essentially  from  the  judices  of  the  Romans,  who,  as 
we  have  observed  above,  received  the  law  from  the  praetor,  or  ma- 
gistrate. It  is  not  a  little  singular,  that  in  this  most  important 
point  of  jurisdiction,  the  modem  English  jury  bears  a  closer  resem- 
blance to  the  Roman  judices  than  to  the  German  scabini. 

The  supreme  magistrate  of  each  district,  who  led  the  freemen  in 
the  field,  and  presided  in  the  tribimals,  we  have  hitherto,  for  the 
sake  of  brevity,  designated  by  the  name  of  count,  although  the 
title  varied  in  the  dimrent  German  kingdoms.    Among  the  Franks 


{%)  The  pruff  kommes  of  the  e/ iSfjfo&f  Aomtn^j  of  our  own  law  Ian- 
French,  the  goede  mannen  of  the  guaffe,  and  the  good  men  amd  true  of 
Dutch,  the  ricot  homhret  of  the  Spa*  our  ballads,  serve  at  this  day  to  re- 
niflirds  (hi  which  ezpreuion  rico  does  tnind  us  of  the  universality  of  tins 
not  signify  ricA,  but  ^txn/), -the/iroAt  idea.' 
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and  tlie  Bavarians  (a)  this  officer  was  caUed  grqfiOj  or  comes  ;'-^ 
the  former  being  the  native  German  title,  the  latter  its  Roman 
equivalent  Savigny  is,  however,  of  opinion,  that  the  two  names 
were  not  employed  indiscriminately,  out  always  with  reference 
either  to  the  birtn  of  the  person  appointed  to  the  office,  or  to  the 
preponderance  of  Roman  or  German  inhabitants  in  the  district  sub- 
ject to  his  authority ;  so  that  it  is  not  imposnble  that  one  or  the 
other  title  may,  from  the  latter  cause,  have  become  inseparably 
attached  to  particular  districts.  We  are  bound  to  remarx  here, 
that  Mr.  Spencers  observations  (p.  307)  upon  the  office  ofgreve^ 
or  graces  the  grafio  of  the  Franks,  are,  throughout,  one  tissue  of 
misconception. 

The  eorl  (6)  of  the  Anglo-Saxons  enjoyed  the  same  rank  and 
authority  as  the  grave  of  the  Franks  and  Bavarians ;  he  also  was 
styled  comes.  The  title  greve  {gerefa^^  among  the  Anfflo-Sax- 
ons,  had  a  far  more  large  and  indetermmate  acceptation  than  the 
Franki^h  grafio:  it  signified,  generally,  any  person  possessing 
authority ;  and  was  usually  associated  with  some  other  word,  indi- 
cating tne  limits  of  that  authority,  as  portgrevcy  hundredgrevey 
shiregreoe.  (c) 

Little  doubt  can  exist  that,  among  the  other  German  tribes  also, 
the  supreme  officer  of  the  district  was  distinguished  by  some  indige- 
nous title,  although  the  universal  adoption  of  Roman  names  has 
rendered  these  national  peculiarities  undiscemible.  In  the  king- 
dom of  the  Lombards,  the  local  magistrate  was  denominated  ju- 
deofy  or  comes ;  but,  from  the  time  of  the  conquest  of  the  Lom- 
bards by  the  Frankish  monarchs,  comes  became  the  permanent 
title.  That  the  name  grave  was  not  recognized  by  the  Lombards 
is  manifest  from  the  passage  which  we  have  already  quoted  from 
their  historian  Paulus  Diaconus,  who  notices  this  designation  as 
peculiar  to  the  Bavarians.  Among  the  Burgundians,  the  title 
comes  prevailed  in  the  same  sense  as  in  the  other  German  states, 
and  was  applied  indiscriminately  to  all  who  were  invested  with  the 
office,  whetner  they  were  of  Roman  or  of  Burgundian  descent. 
This  appears  from  the  prologue  to  their  code,  which  is  subscribed 
by   thirty-two    comites  ;-r^*  Sdant  itaqtte  tam  Burgundiones 


(a)  *^  Hie  cum  comite   B^oario-  potestatis,   Latinonitn   lingua  nihil 

nim^  quem  illi  ^omon^m  dicunt^ —  ezpressius    sonat  qiiam  prwfecturoy 

conflizit."    Paulus  Diaconus.  Hist,  mioniam  hoc  vocabulum  adeo  multi- 

Longob.  lib.  5^  c.36.  pltciter  distenditur  quod  de  scyra, 

(fi)  Spelroan  asserts  that  eorl  was  de  wapentachiis,    de  hundredis^  de 

a  Danisn  title^  equivalent  to  the  eal-  burgis,  etiam  de  tiIHs  greve  dica- 

diorman  of  the  Anglo-Saxons.   Gloss,  tnr.    In  quo  idem  Sonarc  vtdetur,  et 

voc  Eorl.  sigiitiicarc  quod  Dominui"  LI.  Edo- 

(c)  "  Greve  quoque   nomen  est  vardi,  35. 
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quam  Romani  cwitaium  aut  pagfyrum  Comiies^*    The  Ostro- 
goths and  the  Visigoths,  also,  adopted  the  same  title. 

In  all  the  German  kingdoms  the  duke,  du«T,  herzog  (the 
heretoch  of  the  Anglo-Saxons),  exercised  only  military  audiority. 
Originally,  the  appointment  was  temporary,  and  lasted  no  longer 
than  the  war ;  but  subsequently  it  became,  in  some  states,  a  per- 
manent dignity,  superior  to  that  of  the  count,  but  without  juris- 
diction. Sometimes  the  two  offices  were  combined ;  and  this  will 
serve  to  explain  those  passages  in  which  jurisdiction  is  attributed  to 
a  duke.  The  dukes  of  the  Bavarians  and  the  Alemans,  as  well 
as  those  of  Beneventum  and  Spoleto,  were  dependent  princes,  and 
are  not  to  be  classed  with  these  military  commanders.  The  ftm- 
ginusj  or  centefiaritiSi  the  advocatua  and  vicecomes  of  the 
Franks ;  the  decanusj  centenarius  and  vicecamea  of  the  Anglo- 
Saxons,  and  the  sctddaadi  and  decani  of  the  Lombards,  were  all 
subordhiate  officers  of  the  district,  elected  by  the  people,  and  exer- 
cisii^  a  limited  share  of  jurisdiction. 

\^th  respect  to  the  sackibaranes^  or  sagibaranea,  it  is  impos- 
sible, from  the  scan^  information  that  has  been  handed  down  to 
us,  to  pronounce  confidently  upon  the  nature  of  their  official  du- 
ties. One  thing,  however,  is  most  certain, — ^that  they  were  not 
assessors  to  the  count,  or  scaUnij  as  Mr.  Spence,.  misled  by  the 
authority  of  great  names,  erroneously  describe  them  (p.  440,  and 
elsewhere).  It  appears,  from  the  Salic  law,  the  only  code  in  which 
they  are  mentioned,  that  they  had  a  concurrent  jurisdiction  with 
the  count,  ot  grafio  (L.  Sal.  t.  56,  4.); — that  the  composition  for 
the  murder  of  a  sagibaro^  if  free-born  (ingenuti8)y  was  the  same 
as  for  the  murder  of  a  count  (t.  56, 3.) ;  but  if  he  had  been  a 
king^s  slave  (si  puer  regis  fuerat)^  his  composition  was  only  the 
half  of  the  count^s  (t.  56,  2.).  Mr.  Spence  has  made  a  strange 
6Ua  padrida  of  the  dispositions  of  this  title  of  the  Salic  law.  Ac- 
cording to  the  conjecture  of  Savigny,  the  sagibarones  were  officers 
appointed  by  the  king,  to  counterbalance  the  authority  of  the 
counts  at  that  early  period,  when  the  latter  were  elected  by  the 
whole  body  of  the  people.  As  soon,  however,  as  the  king  had 
usurped  or  acquired  the  power  of  nominating  the  counts,  the  sagU 
barones  necessarily  disappeared ;  and  this  inU  account  for  the  cir- 
cumstance, that  though  tney  occur  in  the  Salic  law,  no  mention  is 
made  of  them  in  the  later  compilation  of  the  Ripuarian  code. 

Amon^  the  numerous  peculiarities  which  mark  the  civ;!  adminis- 
tration of  the  European  states  during  the  dark  ages,  none,  perhaps, 
is  more, striking,  or  more  repugnant  to  our  concep^ons  of  tne  essen- 
tial qualities  of  law,  and  the  rational  principles  of  government, 
than  the  system  of  personal  law,  which  jprevailed  everywhere,  ex- 
cept in  the  short-lived  kingdom  of  the  Ostrogoths.  Legal  confu-r 
non  carries  with  it,  indeed,  nothing  absolutely  startling  to  us« 
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From  the  experience  of  our  own  country,  without  referring  to  the 
pays  ooutumiera  of  France  before  the  revolution,  we  can  readily 
imagine  the  existence  of  a  multitude  of  local  usages  at  uttier  vari- 
ance with  the  general  code  of  the  state.  We  can  also  conceive  that 
a  conquered  province,  although  politically  incorporated  with  the 
empire  of  the  conquerors,  may  be  permitted  to  retain  its  laws  and 
customs  inviolate.  But,  in  these  and  all  other  cases,  we  inevitably 
associate  the  idea  of  law  with  that  of  some  definite  territory,  within 
the  limits  of  which  it  is  to'  have  operation  and  effect ;  ana  we  can 
with  difficulty  picture  to  our  minus  a  law,  attached  not  to  place  but 
to  persons, — a  moveable  chattel,  a  piece  of  household  furniture, 
which  each  individual  shall  be  at  liberty  to  transport  with  him  from 
place  to  place,  in  every  capricious  change  of  nia  abode.  Such, 
flowever,  was  the  law  of  the  dark  ages.  The>  Lombard,  the  Groth, 
the  Frank,  the  Burgundian,  the  Saxon,  and  the  Roman,  residing 
in  the  same  district,  all  enjoyed  their  separate  laws.  (d).  *'  It 
constantly  happens,^^  says  Archbishop  Agobard  in  a  letter  to  Louis 
le  Debojiaire,  ^^  that  of  five  persons,  who  are  walking  or  sitting  to- 
l^ether,  not  one  is  subject  to  the  same  law  as  the  other.^  {e)  So 
independent,  indeed,  was  law  of  locality,  Xhst  the  code  of  the 
Ripuarian  Franks  was  augmented  in  the  reign  of  Charlemagne, 
long  after  they  had  ceased  to  exist  as  a  nation. 

Some  modem  authors  have  gone  so  far  as  to  muntain,  that  every 
member  of  society  had  the  right  of  choosing  by  what  law  he  would 
be  governed.  "  Chacim  pouvoit  prendre  h  loi  qu^il  voulut,^  ob- 
serves Montesquieu.  (/).  Muratori  asserts  the  same  with  respect 
to  Italy : — **  Fu  permesso  agP  Italiani  di  seguitar  la  Leffge,  chc 
piu  lor  gradiva.'^  {g)  Hallam  and  others  have  adopted  tne  same 
opinion.  But  thb  notion  is  most  successfully  refuted  by  Savigny« 
who  traces  the  error  to  its  true  souibe.  Monstrous  as  the  system 
df  personal  law  was,  it  could  not  be  taxed  with  so  glaring  an  absur- 
dity. The  law  of  each  individual  was  determined  by  certain  fixed 
rules.'  Generally  speaking,  he  inherited  the  law  of  the  nation 
from  which  he  was  descended  by  the  father's  side ;  but  to  this  re- 
gulation there  were  exceptions.  A  married  woman  had  the  privi- 
lege of  assuming  the  law  of  her  husband ; — ^if  she  became  a  widow, 


Of)  One  authority  out  of  a  niulti-  dum  Ripuarium^  damnum  sustiiiet." 

taoe  may  serve  as  an  example  ; —  Lex  Ripuariorum^  t.  xxx{.  c.  3,  4. 

''Hoc  autem  constituimus,  ut  infra  (^ ) ''^  Nam  plerumque  coutigit  ut 

pagum  Ripuarium^  tarn  Franci,  Bur-  siroul  eant  aut  sedeant  quinque  ho- 

gundiones^AIamanniySeudequacun-  mines^  et  niillus  eonim  communeni 

que  natione  commoratus  fuerit,  in  legem  cum  altero  habeat."  Agobardi 

judido  interpellatus,  sicut  lex  loci  £p*  ap.  Bouquet,  torn.  vi.  p.  856. 

eontinet  ubi  natus  fuerit>  sic  respon-  (/)  Espr.  des  Loifi>  S8«  2. 

deat    Ouod  si  damuatus  fiierit,  se*  Q)  Antichita  Ital  Dissert.  22. 
cundum  legem  propriam^  non  secun- 
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she  returned  to  the  law  of  her  fathers*  The  Roman  law  was  re- 
gularly the  law  of  the  church  and  of  all  ecclesiastics;  but,  if  a  person 
who  had  children  entered  the  church,  the  alteration  of  his  law  did 
not  affect  his  descendants.  It  is  to  be  observed,  at  the  same  time, 
that,  in  the  case  of  ecclesiastics,  as  well  as  of  married  women,  the 
change  of  law  was  not  an  imperative  obli^tion,  but  merely  a  pri^ 
vilege,  which  they  were  at  liberty  to  waive,  as  appears  from  the 
tenor  of  several  ancient  documents.  A  freedman,  among  the  Bur- 
ffundians," enjoyed  his  paternal  law;  among  the  Lombards,  he 
became  subject  to  the  law  of  his  patron ;  but  the  Ripuarians  recog- 
nized two  forms  of  manumission,  a  Ripuarian  and  a  Roman,  each 
of  which  conferred  upon  the  freedman  the  corresponding  law ;  and 
it  rested  with  the  master  to  determine  which  of  these  forms  should 
be  used.  lU^timate  children  alone  had  the  power  of  choosing  the 
law  which  was  to  regulate  their  lives ;  (A)  for,  inasmuch  as  they 
were  nuUiuaJUiif  they  could  not  inherit  any. 

The  many  perplexities  which  must  have  resulted  from  the  colli* 
sion  of  these  various  rules  of  conduct,  may  easily  be  conceived. 
The  constitution  of  the  courts  must  have  presented  no  small  diffi- 
culty ;  for,  it  is  obvious  that  the  assessors,  upon  whom  the  dut^ 
devolved  of  pronouncing  judgment,  must,  in  each  case,  have  been 
of  the  same  law  as  the  parties ;  and,  if  the  case  was  of  a  complicated 
nature,  involving  the  interests  of  several  persons  professmg  dif- 
ferent laws,  the  court  must  necessarily  have  been  of  the  motfiest 
description.  An  instance  of  this  kind  occurs  in  an  imperial  fiaci- 
turn  held  at  Ravenna  in  967)  (0  where  the  court  was  composed  of 
Romans,  Franks,  Lombards,  and  Saxons.  Some  few  or  the  ge- 
neral principles  which  guided  the  courts  in  the  application  of  Uie 
different  laws  to  particular  cases  have  been  preserved  to  us.  The 
composition  for  crimes  was  determined  by  the  law  of  the  ag- 
grieved party.  In  civil  matters,  the  law  of  the  defendant  regulated 
the  decision  ;  but,  in  later  times,  deviations  from  thb  rule  occur ; 
and  judgment  appears  to  have  been  pronounced  upon  a  comparison 
of  the  respective  laws  of  the  parties.  (Jc)  The  validity  of  ail  judi- 
cial acts,  oaths,  bonds,  wills,  &c.  was  determined  by  the  law  of 
the  person  performing  the  act.  The  Burgundians,  however,  had 
the  option  of  employing  either  the  Roman  or  the  Burgundian  form 


(h)  "  Justum  est  ut  homo  de  adul- 
teno  natufl  vivat  qualem  legem  volu- 
erit"  QusestioQes  ac  Monita.  Can- 
ciani  1,  224.' 

(t)  "  Residentibiis  cum  els  Roma- 
nonim,  Francorum^  Longobardo- 
nmi  atque  Saxohum  (Ala)  manno- 
rum  genus."  Fafituzzi  Monum.  Rav. 
ii.  28.  In  another  placiiufn,  cited  by 


Vaissette  (Hist,  de  Languedoc,  t.  ii. 
preuves  p.  56.),  Romans,  Goths,  and 
Salian  Franks  appear  among  the  as- 
sessors. These  are  by  no  means  so- 
litary instances. 

ik)  ''  Collatis  Justtniane  et  Lan- 
ardorum  capitulis  legis,— dede- 
nmt  sententlam."  Mabillon  ann.  Be- 
nedi  torn.  iv. 
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in  the  execution  of  wills  or  grants.  Marriage  was  celebrated  ac- 
cording to  the  law  of  the  man. 

The  viyid  imagination  of  Montesquieu  (I)  discoyers,  in  the  nrs- 
tem  of  personalia^,  only  a  natural  consequence  of  thatunbounoed 
spirit  m  freedom  which  breathed  in  all  the  institutions  of  the 
northern  tribes,  in  the  midst  of  their  native  wilds.  Personal  law, 
he  alleges,  prevailed  amons  the  barbarians  before  they  emigrated, 
and  it  followed  them  into  tneir  new  possessions.  The  explanation 
given  by  Savigny  of  this  political  phenomenon,  if  it  be  not  so  at- 
tractive to  the  admirers  of  the  barbarous  virtues  as  that  of  Mon- 
tesquieu, has  at  least  more  of  sober  probability  in  it ;  and  it  has 
the  additional  advantage  of  being  supported,  also,  by  historical 
evidence.  When  the  northern  invaders  first  settled  upon  Roman 
ground,  they  permitted  the  vanquished  inhabitants,  eitner  from  an 
excess  of  magnanimity,  or,  as  we  are  rather  disposed  to  believe, 
from  an  excess  of  contemptuous  indifference,  to  retain  their  laws 
and  customs.  Of  the  fact  there  is  abundant  proof  in  the  barbarian 
codes,  in  the  formularies,  and  in  the  royal  decrees.  But,  with  the 
exception  of  the  Roman  law,  none  appears  to  have  existed,  at  that 
period,  in  any  of  the  newly  established  kingdoms,  at  variance  with 
the  law  of  the  ruling  tribe.  Thus,  in  the  Salic  code,  the  earliest 
of  all  the  barbarian  compilations,  two  classes  alone  are  mentioned— 
Franks  and  Romans.  Thus,  also,  in  a  law  of  the  Lombard  King 
Liutprand,  (m)  notaries  are  strictly  enjoined  to  frame  all  docu- 
ments either  according  to  the  Lombard  or  the  Roman  law.  The 
Roman  law  was,  consequently,  the  only  personal  law,  if  such  it 
Could  be  called,  then  m  force;  and  any  German  stranger  was 
obliged  to  conform  to  the  laws  of  the  state  in  which  he  sojourned. 
But,  as  the  Franks  extended  their  conquests,  and  gradually  sub- 
dued the  other  German  tribes,  the  same  course  was  pursued  in  the 
treatment  of  the  vanquished  that  had  been  before  adopted  in  the 
case  of  the  Romans.  All  were  permitted  to  retain  their  own  laws ; 
the  different  tribes  became  intermingled  in  large  masses ;  until, 
under  the  Carlovingian  dynasty,  the  system  of  personal  law  was 
generally  recognized,  in  all  its  chequered  variety,  throughout  the 
new  empire  of  the  west. 

We  must  not  omit  to  state  that,  in  all  the  barbarian  kin^oms, 
certain  legislative  provisions  existed,  which  checked  and  circum- 
scribed, in  some  decree,  the  operation  of  personal  law,  and  by 
which  the  ruling  tribe  asserted  its  supremacy.  Such  were  the 
chapters  of  the  Salic  and  Ripuarian  codes,  which  regulated  the 
unequal  compositions  to  be  paid  by  Franks  and  Romans,  in  parti- 
cular cases  of  injury.     Of  this  nature,  also,  were  the  capitularies; 


(/;  Espr.  des  LoU,  2S,  3.  {m)  Leg.  Loiigobard  1^  29,  2. 
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some  of  which  were  merely  additions  to,  or  modifications  of,  the 
codes  of  the  different  tribes,  such  as  the  capitula  addiia  ad  legem 
Salicam:  others,  on  the  contrary,  were  of  a  general  character, 
equally  binding  upon  all  the  members  of  the  state,  from  whatever 
stock  they  mignt  have  descended. 

In  the  norm  of  France,  personal  law  was  supplanted  by  the 
feudal  customs ;  in  the  south,  where  the  great  body  of  inhabitants 
were  of  Roman  extraction,  the  Roman  law,  from  being  personal, 
became  territorial;  and  hence  the  distinction  between  the  pays  cou^ 
toumier  and  the  pof8  de  droit  icriij  which  continued  down  to  the 
time  of  the  promulgation  of  the  Code  Napoleon.  In  Italy  personal 
law  existed  even  as  late  as  the  fourteenth  century,  the  last  profea- 
sbn  of  the  Lombard  law  being  of  the  year  1388,  datea  Ber^ 
gamo. 

We  have  been  induced  to  dwell  thus  long  upon  the  subject  of 
personal  law,  because  it  seems  to  have  been  very  imperfecUy  un- 
oemood  by  all  die  writers,  if  we  except  Lupi,  (n)  who  have  pre- 
ceded Savigny.  In  the  development  of  this  curious  system,  our 
author  has  displayed,  in  a  pre-eminent  degree,  the  varied  resources 
of  his  powerful'  and  discriminating  intellect  Whoever  will  com- 
pare his  labours  with  the  twenty-second  Dissertation  of  Mura- 
tori  (o),  which  treats  upon  the  same  subject,  will  perceive,  with 
astonishment,  the  difi*erent  use  that  may  be  made  or  the  treasures 
of  erudition  by  minds  differently  constituted.  The  Italian  is  evi- 
dently embarrassed  by  the  richness  and  diversity  of  the  materials 
which  he  hal  himself  collected :  with  less  learning  he  would  have 
been  more  instructive.  The  German  Professor  mxuriates  in  the 
abundance  of  his  stores  ;-^under  his  master-hand  every  thing  ap- 
pears to  find  its  appropriate  place,  without  constraint,  irithout 
effort;— 

Ut  sibi  quivis 
Speret  idem ; — 

every  tUng  seems  to  conspire  to  produce  order  and  symmetry. 

But  to  resume :  The  nomans,  we'have  seen,,  were  not  bereaved 
of  their  law  by  the  northern  invaders ;  we  must  now  examine  what 
was  their  condition  with  respect  to  property ;  for,  to  grant  them 
permission  to  retain  thea  law,  and  at  the  same  time  to  strip  them 
of  their  property,  would  savour  somewhat  of  the  provoking  propo- 
sition made  to  Catherine  the  shrew —  * 

*'  Why*  then,  the  mustard  without  the  beef." 
The  war  which  the  barbarians  waged  with  the  provincials  was 


(a)  Codex  Diplom.  Civ.  et  Eccl.        (a^  Anlichita  Ital. 
Bergomatis. 
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not  a  war  of  eztenninatioii.  The  uniesistixig  siibiniEeion  of  an 
enen»ted  and  d^nerate  people  may  have  excited  in  the  con- 
querors feelings  of  contempt,  but  left  little  scope  for  the  exercise 
is  the  Yindictive  passions.  Accordingly  we  find  that,  after  the 
first  shock  of  the  irruption,  the  invaders  acted  with  flihgiilar  temper 
and  humanity ;  not  only  granting  to  the  Romans  life  and  personal 
liberty,  but  securing  to  diem  abo  a  proportbn  of  their  property. 
The  share  of  land  which  the  Burgundians  appropriated  to  them- 
selves  was  two-thirds.  We  are  not,  however,  to  imagine  that  two- 
thirds  were  severed  from  the  entire  land  of  the  Romans,  and  then 
divided  among  the  Burgundians ;  but  each  Burgundian  fieeman 
had  a  Roman  haepee  assigned  to  him,  with  whom  he  shared  land 
in  the  proportion  stated ;  ne  obtained  also  one^half  of  the  court 
and  garden,  and  a  third  of  the  slaves  of  his  host  In  such  an  in- 
divimial  allotment,  as  the  number  of  Roman  proprietors  exceeded 
the  number  of  the  invaders,  some  property  necessarily  remained 
untouched ;  and  it  was  from  this  reserve,  and  not^  as  Mr.  Spence 
supposes,  from  the  one^third  which  upon  the  first  partition  was 
left  to  the  Romans,  that  the  subsequent  adventurers  of  the  Bur- 
gundian tribe,  and  the  freed-men  were  provided  for,  the  former 
receiving  one-half  of  the  land  without  slaves,  the  latter  one-third  of 
the  land  of  their  respective  hosts.  The  same  plan  appears  to  have 
been  adopted  by  the  Visiffoths  in  the  apportionment  of  tne  conquered 
land.  Tne  Ostrogoths  signalized  their  moderation  by  claiming  only 
one-third  of  the  land  of  their  hosts ;  but  they  proceeded  upon  a 
system,  which  equalized  the  burthens  of  all  the  subject  Romans; 
demanding,  for  the  use  of  the  king,  a  third  of  the  produce  of  the 
surplus  land,  that  remained  after  the  allotment.  Of  the  distribu- 
tion of  land  among  the  Franks  we  are  possessed  of  no  information. 
With  respect  to  the  Lombards,  opinions  the  most  unfounded  have 
been  propagated  by  Lupi,  Fumagalli,  and  Sismondi,  {p)  who  re- 
present them  in  the  character  of  unscrupulous  marauders,  plunder- 
uig  the  Roman  inhabitants  of  the  whole  of  their  property,  and 
reducing  them  to  a  state  of  abject  slavery.  Our  author  proves 
very  convincingly  that  the  Lombards  emulated  the  moderation  of 
their  predecessors  in  Italy,  the  Ostrogoths,  contenting  themselves 
with  a  third  of  the  property  of  the  conquered ;  with  this  difference. 


(p)  ''C'est  ainsi  aue  toutes  les 
provinces  de  Tempire  Romain  furent 
partag^es  entre  les  barbares  du  Nord^ 
et  que  lea  cuItiTateurs,  comme  de  vils 
troupeaux  d'esclaves,  demeur^ient 
attaches  aux  terres  qu'ils  faisoient 
valoir ;  c'est  ainsi  que,  dans  un  tempt 
pluarapproch^  de  nous,  les  Espagnois, 
qui  conqiiirentle  P^ou  et  le  Mexique 


se  firent  donner  dea  prorincct  en  iia- 
trimoine."  Republ.  Ital.  1,  fO.  Ks- 
mondi  grievously  wrongs  Uie  barfoa- 
riana  of  the  North,  by  comparing 
them  with  the  conquerors  of  Mexico : 
civilization  alone  could  produce  such 
monsters  as  Cortes  and  hu  sanguinary 
followers. 
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• 
however,  that  in  lieu  of  an  actual  share  of  the  land,  they  exacted 
a  third  part  of  the  produce  of  the  soil.  Severe,  then,  aa  the 
losses  unquestionably  were  of  the  Roman  proprietors,  it  is  at  least 
evident,  that  they  were  not  afficted  with  the  scourge  of  indiscri- 
minate rapine ;  and  it  may  reasonably  be  questioned,  whether  even 
with  the  privation  of  two-thirds  of  their  property,  as  under  the 
Burgundian  sway,  the  inviolable  security  with  which  they  enjoyed 
the  remainder,  may  not  have  rendered  tneir  condition  more  tolera- 
ble than  under  the  wanton  oppression,  the  arbitrary  and  relentless 
exactions  of  an  imperial  Verres. 

The  fate  of  the  different  cities  of  the  Western  empire  during  this 
period  of  universal  change,  is  a  subject  of  still  deeper  interest  than 
even  the  condition  of  the  landed  proprietors,  and  is  intimately  con- 
nected, as  we  shall  presently  see,  with  the  destinies  of  modem 
Europe.  The  northern  conquerors,  we.  have  every  reason  to  be- 
lieve, carried  with  them  into  their  new  possessions  their  hereditary 
distaste  (q)  for  the  confinement  of  towns, — a  confinement  which 
they  were  taught  by  their  ancestors  to  dread,  as  calculated  to  un- 
nerve the  ener^es,  and  quell  the  proud  spirit  of  independetice.  (r) 
Formed  into  district  associations,  they  owelt  in  the  open  country 
lonff  after  their  first  settiement  The  few  that  took  u^  their  abode 
in  Uie  cities  were  not  properly  members  of  the  municipal  commu- 
nity, but  belonged  to  the  district  in  which  the  city  lay  ;  and  it  is 
probable,  as  Savigny  conjectures,  that  the  term  Ao&t/otor,  which 
occurs  in  charters  of  the  eighth  and  ninth  centuries,  annexed  to 
the  names  of  German  inhabitants  of  a  city,  may  have  been  em- 
ployed to  distinguish  the  fortuitous  German  resident  from  the  re- 
gular Roman  citiien.  Under  these  circumstances  it  is  not  sur- 
prising that  the  invaders  abstained  from  any  interference  in  the 
internal  regulation  of  the  cities  and  towns.  The  constitution  of 
the  state  was,  indeed,  fundamentally  altered ;  the  hiffher  Roman 
authorities  perished  with  the  empire ;  the  rectors  of  the  provinces 
were  supplanted  by  coimts  of  oistricts ;  but  the  puny  senates  of 
the  towns  were  still  suffered  to  exist ;  the  civic  magistrates  still 
exercised  their  authority;  local  jurisdiction  remained  undisturbed: 
thus  means  were  afforded  for  per[>etuating  the  Roman  law,  which, 
without  the  aid  of  these  institutions,  must  have  fidlen  into  com- 

Eletc  and  irrepai'able  decay ;  thus,  also,  were  kept  alive  the  em- 
ers  of  that  municipal  freedom,  which  was  destmcd  at  a  future 


(9)  '*  Ne  pati  quidem  inter  se  June-  into  the  mouth  of  the  ambassador  of 

tas  sedes.    Colunt  discreti  ac  cUFer-  the  Tencieri,  when  urging  the  inha- 

■i."  Tacitus  de  Mor.  Germ.  16.  bitants  of  Cohnia  Agripmna  (Co- 

(jr)  "  £tiam  fera  animalia^  si  clau-  logne)  to  thj-ow  down  tneir  walls, 

sa  teticas,  Yirtutis  obliviscuntur/* —  "  muroM,  munimenta  Merviiiu"    Hist. 

13  the  argument  which  Tacitus  puts  iv.  64. 


1827]  in  the  Middle  Ages.  229 

day  to  reanimate  the.  arts,  industry,  and  intelligence  of  Europe, 
and  to  humble  the  pride  of  the  Caesars. 

Of  the  continuance  of  the  municipal  institutions  in  the  kingdom 
ofthe  Vi^oths,  we  have  the  most  indisputable  evidence  m  the 
digest  of  Roman  law,  which  is  distinguisned  by  the  name  of  the 
<  Bremarjf  {Breviarium^  or  Breviarium  Jlaridanum).  (a)  This 
compilation  was  framed,  for  the  use  of  the  Roman  inhabitants  of 
that  kingdom,  by  the  authority  of  Alaric  the  Second,  in  the  year 
506,  consequently,  twenty-two  years  before  the  commencement  of 
those  labours  in  jurisprudence  which  have  immortalised  Justinian. 
It  consists  of  two  parts :  the  text,  comprising  extracts  from  the 
Theodosian  code,  nom  the  Novels  of  Theodosius,  Valentinian, 
>f  ardan,  Majorian,  and  Severus,  the  works  of  the  jurists,  Caius  and 
Paulus,  and  the  Gregorian  and  Hermc^nian  codes ;  and  an  inter- 
nretationj  which  accommodated  these  dispositions  of  the  Roman 
law  to  the  existing  relations  of  society.  The  interpretation  is 
therefore  of  the  highest  historical  value,  as  it  presents  us  with  a 
fiutfaful  picture  of  the  political  condition  of  the  Romans.  ^  From  it 
we  learn,  that  the  defensors  continued  to  occupy  the  same  important 
post  in  the  internal  government  of  the  cities  as  formerly ;  that  the 
decurionSf  also,  maintained  their  pre-eminence ;  and  that  the  curia 
not  only  preserved  its  jurisdiction  and  general  adnanistrative 
authority,  but,  in  fact,  enjoyed  a  larger  share  of  power  and  conr 
sideration  than  under  the  emperors.  As  long  as  the  breviary 
possessed  the  force  of  law  in  the  kingdom  of  the  Visigoths,  solons^ 
must  the  municipalities  have  existed  in  undiminished  vigour.  It 
is  well  known,  nowever,  that  about  the  middle  of  the  seventh 
cei 
those 

amon^  the  inhabitants,  and  paralysed  the  national  energies,  and  of 
blending  the  Goths  and  Romans  in  one  firm  and  united  body. 
With  tnis  view,  they  removed  the  prohibition  of  intermarriage, 


mtury,  the  Visi^othic  monarchs  formed  the  design  of  abolishinff 
lose  impolitic  distinctions  of  blood,  which  perpetuated  discord 


(f)  Mr.  Spence  is  entirely  mis-  hand  in  its  preparation^  but  that  of 
taken  in  the  account  which  he  gives  authenticating  oy  his  rignature  the 
of  the  Breviary,  He  says,  that  official  copies  that  were  dispatched 
Alaric  ''  caused  Anian,  a  famous  to  the  counts  of  the  different  dis- 
civilian,  to  compile  from  the  Tbeo-  tricts.  It  was  compiled  frqm  other 
doslan  code  a  code  of  laws  for  the  use  sources  beside  the  Tneodosian  code, 
of  his  subjects,  which  compilation  for  the  use  of  the  Roman,  and  not  the 
went  by  the  name  of  the  Breviarium  Gothic  subjects  of  Alaric.  The  name 
Aniani," — ^p.  S55i.  But  it  is  evident  Breviartum,  moreover,  is  not  older 
from  the  rescript  (commoniiorium)  than  the  16th  century  ;  before  which 
which  is  prefixed  to  the  work,  that  period  the  work  was  sometimes  de- 
it  was  compiled  by  an  assembly  of  nominated  simply  Lex  Romanag 
jurists,  and  not  by  Anianus,  who  was  sometimes  Lex  1%eodosii,  from  the 
himself  no  Jamoifs  civilian^  but  the  rf-  large  share  of  the  Theodosian  code 
ferendary  of  Alaric,  and  had  no  other  contained  therein. 
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which  had  hitherto  estimoged  the  con(|ueTon  from  the  conqueied; 
and,  having-firamed  a  code  of  laws  which  they  deemed  ademate  to 
the  Grants  of  the  nation  (/),  they  interdicted  the  use  of  the  Aoman 
law  throughout  their  dominions.  From  that  period,  we  have  no 
means  of  ascertaining  the  state  of  the  cities  in  the  kingdom  of  the 
Visigpths :  it  is  manifest,  however,  from  the  mention  that  is  made 
in  their  code  (ti)  of  the  defensor  as  a  magistrate,  that  the  munici- 
pal institutions  were  not  wholly  abrogated. 

We  need  look  no  fiurther  tlian  the  various  collections  of  ybmm- 
lariee  for  ample  proof  of  the  uninterrupted  continuance  of  the 
municipal  bodies  in  the  kingdom  of  the  Franks.  In  these  records, 
.the  decurions  appear  sometimes  under  the  name  ofcuria^  sometimes 
ordoj  with  the  aefenwr  or  principalis  at  tiieir  head,  exercising  the 
same  judicial  functions  as  before  the  destruction  of  the  western 
empire.  The  curaior,  or  quinquennaliSf  also  makes  his  appear- 
ance. Wills  are  executed,  or  solemnly  opened,  grants  registered, 
the  ceremony  of  adoption  performed  before  the  curia^  according  to 
the  strict  forms  of  the  Roman  law.  The  formtUariea  have  not 
altogether  escaped  the  attention  of  Mr.  Spence,  who  accordingly 
states,  that  "  a  peculiar^  and  ^exclusive  jurisdiction  was  permitted 
to  be  exercised  by  the  nu^pstriites  and  council  of  particular  cities  :^ 
but  a  more  detailed  exammation  of  these  documents  would  have 
prevented  him  from  thus  limiting,  to  particular  cities,  a  disposition 
of  universal  prevalence.  In  adcution  to  the  formtUarieey  Savigny 
has  illustrated  his  subject  bjr  a  long  series  of  charters,  which  pbce 
the  existence  of  municipalities  in  France,  during  the  dark  ages, 
beyond  the  possibility  ot  doubt. 

The  memory  of  Roman  institutions  was  preserved  in  the  tradi- 


(t)  LI.  Vis.  8.  1.  96.  justitite  pUnitudmem),  is  verydiffer- 

(ti^  The  law  of  Chindaswlnd^  which  ently   estimated   by    Montesquieu, 

prohibits  the  vse  of  the  Roman  law,  (S8. 1.) : — ''  Les  lois  des  Wisigotbs 

encourages  its  siudi/ : — "  Aliens  gen-  sont  pueriles,  gauches,  i^otes ;  elles 

\\8\egibuB adexercitiumutiUtatisimlfui  n'atteignent  point  le  but;  pleines  de 

ei pertnittimus  eiopiamus;  ad  nego-  rh^toriqui  et  Tides  dp  sens;  frivoles 

tiorum  vero  discussionem  et  results^  dans  le  fond,  et  gi^aptesques  dans  le 

mus  et  prohibemus.    Quamvis  cnim  style.''    It  may  be  observed,  how- 

eloquiis  polfeant,  tamen  difficultati-  ever,  that  Gibbon  taxes  this  sentence 

bus  hsrent:  adeo   cum  sufficiat  ad  of  Montesquieu  with  an  excess  of 

JustiiicB  plenitudinem  et  pngscnUatio  severity : — "  I  dislike,"  he  continues, 

rationums  et  contpetentium,  ordo  ver-  *'  the  style ;  I  detest  the  superstition; 

boruniy  (pus  codicis  hvjus  series  agnos'  but  I  shaU  presume  to  think,  that  the 

citur  continere,  nolumus  sive  legibus  civil  jurisprudence  displays  a  more 

Romania,    sive  alienis   institution!-  civilized  and  enlightened   state   of 

bus  aiQpdo  amplius  convezari." — LI.  society  than  that  of  the  Burgundians, 

Visig.  2.  1.  9.    The  Visigothic  code  or  even  of  the  Lombards." — Vol.  vi. 

whicti  is  thus  pronounced  to  be  suffi-  p.  379.    We  feel  rather  disposed  to 

dent  for  all  the  ends  of  justice,  {ad  coincide  with  the  French  writer. 
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tions  of  many  towns  in  France  down  to  a  very  late  period.  In  the 
16th  century,  when  the  special  jurisdiction  of  French  towns  was 
abolished  by  the  edict  of  Moulins,  Rheims  was  exempted  from  the 
operation  of  the  edict  on  account  of  the  high  antiquity  of  its  privi- 
leges, (v)  Other  cities,  such  as  Toulouse,  Lyons,  and  Angouleme,  in 
which  similar  traditions  had  been  fondly  cherished,  were  not  so  fortu- 
nate in  obtaining  a  confirmation  of  their  rights.  .  It  is  deserving  of 
remark,  that  the  Abbe  Dubbs,  whose  extravagant  hypotheses  have 
rendered  his  name  a  by-word  for  historical  temerity,  nas  stumbled 
upon  far  correcter  views  of  the  condition  of  the  towns  in  France, 
than  those  entertained  by  his  more  reflecting  and  lo^cal  critics,  (to) 
The  large  share  which  the  Italian  republics  had  m  the  regenera- 
tion of  Europe,  the  gigantic  efforts  by  which  they  achieved  their 
independence,  and  the  brilliancy  of  their  career,  aliKe  in  arms  as  in 
all  the  arts  of  civilization,  give  a  peculiar  decree  of  interest  to  the 
popular  institutions  which  produced  so  much  mtellectual  and  moral 
vigour.  The  resemblance  which  the  municipal  communities  of  the 
12th  century  bore  to  the  Roman  municipia  is,  in  general  character, 
most  striking ;  and  would,  of  itself,  induce  us  to  trace  the  one  to 
the  other.  But  this*  is  at  variance  with  the  prevalent  opinion. 
Almost  all  the  writers  who  have  treated  upon  the  subject  assume, 
that  every  vestige  of  municipal  government  in  the  Italian  cities 
was  destroyed  by  the  barbarians,  and  that  the  popular  institutions 
of  reviving  Europe  were  wholly  new,  and  unconnected  with  those 
of  an  earker  date.  '  As  to  the  precise  period  at  which  the  Lombard 
cities  were  erected  into  municipal  communities,  they  are  somewhat 
undecided.  Muratori  seems  cusposed  to  fix  the  time  about  the 
year  1000 ;  but  certain  documents,  the  authenticity  of  which  can- 
not be  disputed,  such  as  a  letter  of  Pope  John  the  Eighth,  of  the 
year  882,  addressed  to  the  Lombard  city  Valva^  (^*  Clero,  Ordini^ 
et  PIM  Valvensis  ecclesise^),  make  him  vacillate,  as  usual,  in  his 
opinion,  (w)  Sismondi,  however,  unhesitatingly  asserts  that  the  cities 
assumeda  municipal  form  of  govemmenlidunng  the  reign,  and  under 


(«)  **  La  oour  ordonna  par  son  prima  del    miUe   anche   il   popolo 

Arret  du  85  Mai,  1568,  que  les  dits  lonxiasse   un    corpoj  non  pnvo  di 

Echevins  jouirolent  de  leur  jurisdic-  qualche  regolamento  e  MagUtrato." 

tion  non.  obstant  I'edit  de  Moulins,  Antich.  Itol.  Dissert.  18.    But  he 

ainsi  qulls   avoient  fait  ci-devant,  scouts  the  idea  of  tracing  these  mo- 

parce  qu'U  ftit  reconnu  qu'il  ne  se  dem  communities  to  Roman  origin: — 

devoit  etendre  sur  les  villes  de  cette  "  Che  se  ci  sono  persona,  le  quali 

quality,  qui  en  jcuisMoieni  avant  ^e  attribuiscono  auesta  prerogativa  ed 

ia  France  Jui  en  royaume" — Bergier  autocrazia  motto  prima,   e  fino  al- 

ap.  Dubos.  lorch^  Roma  ebbe  i  suoi  propri  po- 

(w)    Etablissement   de   la    Mon.  tentissimi  Imperadori,  certo  h  ch'essi 

Fran^.  liv.  6,  c.  11 .  o prendono  aboaglio,  o  debbono  cercar 

(x)  "  Potrebbono  queste  poAe  no-  solamente  dei  lettori  troppo  creduli." 

tizie  insinuarc,  che  anche  n6'  secoli  Diss.  45. 
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the  auspioes,  of  Otho  the  Great,  (g)  conaequeiitly  abmit  the  middle 
of  the  10th  century ;  but  he  produoes  nd  evidenoe  to  support  hia 
assertion,  nor  is  there  the  slightest jmund  for  supposing  tnat  any 
important  political  changes  were  efrected  in  Italy  during  the  reign 
of  Otho,  or  of  his  immediate  successors.  Gibbon  alone,  of  all 
the  authors  who  have  preceded  Savigny,  appears  to  have  thought 
correctly  upon  the  subject ;  («)  but  what  in  (jribbon  was  little  more 
than  a  vague  surmise,  is  demonstrated  by  our  author.  He  proves 
that  through  the  many  vicissitudes  of  revolution  whidi  Italy 
underwent  m  the  dark  ages,  the  cities  retuned  their  senates,  their 
jurisdiction,  and  the  semblance  at  least,  of.  a  popular  adminia- 
tration. 

To  heffn  with  Odoacer : — ^The  dominion  of  the  Heruli  was  of 
too  short  a  duration  {ad)  to  produce  any  fundamental  change  in  the 
constitution  of  the  cities  in  Italy.  In  the  establishment  of  the 
kingdom  of  their  successors  the  Ostrogoths,  Roman  customs  and 
Roman  institutions  were  not  only  respected  by  the  invaders,  but 
regarded  as  models  of  imitation.  **  It  had  oeen  the  object  of 
Augustus,^  observes  Gibbon,  '*to  conceal  the  introduction  of 
monarchy ;  it  was  the  policy  of  Theodoric  to  disguise  the  reign  of 
a  barbarian.^  The  military  force  of  the  state  was  composed  solely 
of  Groths ;  but  the  political  system  of  the  Romans  met  with  vene- 
ration rather  than  forbearance.  The  senate  of  Rome,  the  public 
functionaries,  the  governors  of  the  provinces  were  maintained  in 
their  dignities ;  of  the  curiales  of  the  cities  Cassiodoms  makes 
frequent  mention ;  and  the  same  author  gives  the  formuUs  for  the 
appointment  of  a  defensor^  and  a  quinquennaiis.  The  edict  of 
Theodoric,  the  earliest  code  of  laws  that  was  framed  after  the  anni- 
hilation of  the  western  empire,  (bb)  was  compiled  exclusively  from 
Roman  materials, — principally  from  the  Theodosian  code,  and  the 
Receptee  vententUe  of  Paulus. 

In  553  the  power  of  the  Ostrogoths  was  destroyed  by  the  vic- 
torious arms  of  Narses.  Fifteen  years  afterwards,  the  Greeks 
were  in  their  turn  expelled  from  the  greater  part  of  their  conquests 
by  the  Lombards.  All  that  remained  to  them  was  Rr.venna  with 
the  Exarchate  and  Pentapolis,  Rome  with  its  territory,  and  some 
parts  of  lower  Italy ;  and  of  this  remnant,  Rome  and  Ravenna 
were  wrested  from  their  possession  towards  the  conclusion  of  the 
eighth  century.  The  continuance  of  the  municipal  communities, 
under  the  Greek  sway,    is  attested  by  a  number  of  original 


{y)  Republ.  Ital.  torn.  I,  c  6.  promulgated  during  a  passing  yiiit  of 

(z)  RobertBon  and  Hallam  fall  into  the  king  to  Rome  in  the  year  500, 

the  general  error.  twenty-eight  years  before  the  com- 

{aa)  From  476  to  493.  mcnccment  of  Justinian's   compila- 

(M)  The  edict  of  Tfieodoric  was  tions. 
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charters  mitten  on  papjrrus,  and  embracing  not  merely  a  consi- 
derable period  of  the  dominion  of  the  Greeks,  but  the  times  also  of 
Odoacer  and  of  the  Ostrogodis.  In  these  interesting  and  precious 
documents,  for  which  we  are  indebted  to  Marini,  (cc)  we  discoyer 
the  senates,  the  magistrates,  the  ancient  forms  ofprocedure  still  in 
complete  vigour.  The  letters  of  Gregory  the  Great  to  different 
Italian  cities  in  subjection  to  the  Greeks,  contain  abundant  testi- 
mony to  the  same  fact  Many  bear  the  superscription  of  **  Ordini 
et  PUbi^  or  '*  Nobiiibua  et  Plebi  ^  some  are  addressed  to  magis- 
trates of  the  cities ;  in  some  the  necessity  of  the  geata  municipaMa 
in  grants  made  to  the  church  is  expressly  incidcated ;  in  others, 
directions  are  given  that  persons  liable  to  serve  in  thectma  should 
not  be  admitted  to  holy  orders. 

We  have  already  remarked  that  the  greater  part  of  Italy  was 
soon  torn  from  the  feeble  hands  of  the  &reeks  by  the  Lombards. 
In  Rome,  Ravenna,  and  the  few  other  cities  that  yet  remained  in 
the  possession  of  the  former,  a  change  took  place  early  in  the 
8th  century,  which  assimilated  their  condition  very  much  to  that 
of  the  prefecturee  in  the  time  of  the  Roman  republic.  They  lost 
their  elective  magistrates,  and  with  them  the  popular  principle  of 
their  constitution.  They  still  retained  their  senates,  and  a  single 
elective  public  functionary,  the  pater  cimtatisy  corresponding  with 
the  quinquennalis  or  curator  of  earlier  times ;  but  their  chief 
ma^strates,  civil  and  military,  the  duof  and  datifiiiey.mth  whom 
all  jurisdiction  rested,  were  nominated  by  the  Exarchs.  The  no- 
mination of  the  magistrates,  in  Rome  and  Ravenna,  subsequently 
devolved  upon  the  Popes.  These  facts  are  especially  deserving 
of  notice,  because  it  has  been  suj^sed  by  some,  that  the  Lombara 
cities,  in  the  11th  and  12th  centuries,  borrowed  their  republican 
institutions  from  those  of  their  neighbours  who  still  remained  sub- 
ject to  the  eastern  empire.  The  reverse  is  actually  the  case ;  and 
It  .is  a  circumstance  as  remarkable  as  it  is  certain,  that  municipal 
freedom  was  preserved  in  the  dominions  of  the  Germans,  while  it 
was  destroyed  in  those  -of  the  Eastern  Emperors,  and  that  the 
Greek  cities  of  Italy  only  recovered  their  independence  by  imi- 
tating the  cities  of  the  Lombards. 

The  direct  proofs  of  the  continuance  of  the  municipal  commu- 
nities under  the  Lombards  are  to  be  found  in  the  letters  of  Gre- 
gory the  Great,  in  the  letter  of  Pope  John  the  Eighth,  to  which  we 
have  before  adverted,  and  above  all  in  the  Codex  Utinensis  (dd). 
This  code,  which  is  a  mere  modification  of  the  Visigothic  Breviary^ 
adapting  the  dispositions  of  that  body  of  laws  to  the  existing  cir- 


{cc)  Papiri  diplornattci  raccolti  ed  (</</)  Published  by  Canciani  in  the 
illustrati  dall'  Abate  Gaetano  Marini  4th  volume  of  hiR  collection,  under 
in  Roma,  1805.  the  title  "Lex  Romana.** 
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cumstances  and  wants  of  the  Romans  in  the  Lombard  kingdom, 
was  composed  at  the  end  of  the  9th  or  the  b^[inning  ot  the 
10th  century.  It  is  still  more  barbarous,  in  matter  as  well  as 
lanj^ui^e  (ee),  than  the  Breviary ;  but,  like  its  prototyne,  it  ex- 
hibits in  their  genuine  colours  the  political  and  civil  relations  of 
thepeople  for  whom  it  was  framed. 

The  continued  existence  of  the  ancient  municipal  institutions 
being  once  established,  all  that  is  marvellous  and  mysterious  in 
the  origin  of  the  Italian  republics  of  the  12th  century  vanishes 
into  air.  That  existence,  feeble  as  it  was,  and  powerless  for  the 
production  of  any  present  benefit,  contained  within  it  the  seeds 
of  regeneration,  and  only  waited  for  altered  circumstances,  to  ex- 
pand into  full  life  and  vigorous  exertion.  In  the  Italian  republics 
we  cease  to  see  any  thing  fortuitous  or  strange.  We  no  longer 
regard  tiiem  as  called  into  being  by  the  nod  of  a  German  emperor, 
as  the  creations  of  the  generosity,  the  policy,  or  the  canrice  of  an 
Otho.  We  recognise  in  them  the  renovated  forms  of  long-past 
glorious  times. 

Our  observations  upon  the  first  volume  of  Savigny^s  work  have 
extended  to  so  great  a  length,  that  we  must  confine  our  notice  of 
the  remainder  to  litde  more  than  a  mere  indication  of  the  course 
which  the  author  has  pursued.  *  In  order  to  complete  his  proofs  of 
the  continuance  of  the  Roman  law  in  the  darx  ages,  he  has  ar- 
ranged his  materials  in  four  classes: — 1.  The  codes  compiled  for 
the  use  of  the  Roman  subjects  in  the  different  barbarian  states. 
3.  The  barbarian  codes  themselves.  3.  Ancient  charters  and 
other  documents,  also  historical  accounts  of  actual  legal  proceed- 
ings, of  suits,  contracts,  wiUs,  &c.  And  4.  Works  upon  Roman 
law,  written  during  the  period  in  question. 

In  the  kingdom  of  tbe  Burgundians,  between  the  years  617 
and  534,  a  crae  was  framed  for  the  u^  of  the  Romans,  p«rdy 
drawn  from  the  Visigbthic  Breviary^  4^d  partiy  from  the  pure 
sources  of  the  Roman  Uw.  It  usually  bears  the  titje  **  Papian.'^ 
In  the  national  code  of  the  Burgundians  there  are  undeniable 
traces  of  the  Roman  law ;  but  the  Breviary  appears  to  have  been 
the  authority  employed  by  its  compilers. 


(ee)  The  following  specimens  of  jam  nee  cmerenecvendereiiofi  potest." 

the  style  of  the  work  wiu  furnish  us  These  examples  will  remind  our  rea- 

with  some  idea  of  the  learning  of  that  ders  of  the  case  of  conscience  which 

period : — "  De  filiof  familie^  hoc  est  is  solved  in  the  Canon  law>  as  to  the 

si  filius  sine  uxoretn  fuerit,  aut  si  ad  validity  of  the  ceremony  (tf  baptism, 

Bege,  vel  ad  alterum  patronum  com-  where  the  priest  expressed  lumself 

mendafvm  non  fuerii.**  ''Mutushomo  thus, ''Baptizo  te  in  nomine  Patrio, 

et  emereet  vtndere  potest ;  nam  fiirio-  et  FUia,  et  Spiritua  Sancta.**    Decret. 

sits  hoc  est  furiosus,  qui  mnUtum  senex  de  Consecratione,  Can.  84f. 
est,  qui  ille  qui  in  nimiam  efaiem  tat, 
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The  VLngothic  Breviarff  we  have  abeady  described.  Five 
abridgements  or  modifications  of  this  work  nave  been  made  at 
different  times : — one  by  William  of  Malmesbuiy,  which  is  men- 
tioned by  Selden  (ff) — ^the  Codeof  UtineuM — upon  which  we 
have  above  remarked ;  and  three  others,  which  our  author  considers 
to  be  of  Prankish  origin.  The  national  code  of  the  Visigoths, 
although  it  abolished  the  Roman  law  generally,  contains  within 
itself  inany  doctrines  and  dispositions  of  that  law. 

No  commlation  was  made  from  the  Roman  law  for  the  ezmess 
use  of  the  Roman  inhabitants  of  the  kingdom  of  the  Franks.  The 
Crerman  laws  of  that  kingdom  consist  of  the  codes  of  the  different 
component  tribes,  and  the  Capitularies.  Among  the  former, 
Roman  law  is  to  be  found  only  in  the  codes  of  the  Bavarians,  the 
Alemans,  and  the  Ripuarians.  The  Capitularies  contain  a  large 
share  of  Roman  law  drawn  from  various  sources  from  theBreviaryj 
the  genuine  Theodosian  code,  the  code  of  Justinian,  and  the 
collection  of  novels  which  bears  the  name  '  JuHanJ*  In  the 
ancient  records  of  the  Franldsh  states,  and  in  their  historians, 
there  is  abundant  evidence  of  the  use  of  the  Roman  law.  In  the 
formularies,  also,  there  are  passages  from  that  law :  many  taken 
from  the  works  of  Justinian.  But  the  most  important  document 
is  a  workx^hich  was  written  at  Valence,  about  the  middle  of 
the  11th  century,  under  the  title  ^  Petri  Ea^ceptianes  Legum 
RomanoTum.^  {gg)  It  is  drawn  exclusively  from  the  compilations 
of  Justinian,  from  the  Institutes,  the  Pandects,  the  Code,  and 
the  Novels ;  and  amongst  these,  the  Pandects  take  a  prominent 
place. 

In  Italv,  under  the  Ostrogoths,  the  edict  of  Theodoric  was  the 
law  for  Romans  as  well  as  Goths.  Its  origin  we  have  above 
explained.  When  the  Greeks  recovered  Italy,  the  pandects  and 
code  were  dispatched  thither  by  the  provident  wisdom  of  Justinian, 
as  we  learn  from  his  Sanctio  Pragmatica  (AA),  and  necessarily 
supplanted  the  edict  of  Theodoric.  We  are  possessed  of  copious 
materials  to  enable  us  to  form  an  estimate  of  the  state  of  the 
Roman  law  in-  Italy  under  the  Lombard  sway.  The  national 
code  of  the  Lombards  exhibits,  in  itself,  many  traces  of  Roman 
law.  In  the  Lombard  kingdom,  also,  the  documentary  evidence 
is  more  complete  than  elsewhere ;  and  some  of  the  charters  attest 
the  use  of  the  pandects.  The  historians  speak  the  same  language. 
There  is,  moreover,  the  work  entitled  *  Qucestionea  ac  Manita^ 


iff)  Ad  Fletam^  7,  8,  and  Uxor    Its  extreme  rarity  has  induced  our 
Hebr.  3>  18.  author  to  print  it  in  full  in  the  appen« 

(gg)  There  is  one  edition  of  this    dix  to  his  second  volume, 
woric,  printed  in  1500,  at  Strasbtu-g.        (hh)  Cap.  11. 

It  2 
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(if)  written  about  the  year  1000,  which  contains  passages  from 
every  part  of  Justinian^s  compilations;  and  the  Brachylogus,  (Jck) 
an  abndgement  of  the  Roman  hiw,  composed  about  the  year  1100, 

Zn  the  model  of  Justinian^s  Institutes,  and  comprising  parts, 
,  of  the  Pandects,  the  Code,  and  the  Novels.  We  have 
already  seen  that  the  Pandects,  as  well  as  the  other  woriu  of 
Justinian,  were  known  and  used  in  France  throughout  the  AwA 
ages.  We  now  see,  that  they  were  not  onlj  known  and  used  in 
Italy  during  the  same  period,  but  studied,  abndged,  and  excerpted; 
not  very  scientificallv,  it  must  be  granted,  but  in  such  form  and 
manner  as  smted  tne  intellectual  twilight  of  the  times.  What 
shall  we  say,  then,  to  the  wonder-working  discovery  at  Amalfi  P 
The  dignity  of  that  precious  manuscript,  the  glory  long  of  Pisa 
and  Florence,  appears— 

A  counterfeit 
Resemhlinff  mijesty,  which,  touch'd  and  tried. 
Proves  valueless. 

Our  author^s  second  volume,  of  the  contents  of  which  we  have 
thus  given  but  an  imnerfect  summary,  brines  us  down  to  the  12th 
century — a  great  intellectual  and  political  crisis,  when  the  reviving 
freedom  of  the  Lombard  cities  save  a  fresh  impulse  to  the  mind 
and  ener^es  of  Eurojpe,  in  whicn  the  study  of  tne  Roman  law  so 
frilly  participated.  The  third  volume  gives  a  description  <^  this 
change,  followed  by  an  account  of  the  various  universities  at  which 
the  Roman  law  was  studied ;  and  a  critical  notice  of  the  sources 
of  Roman  law  used  bv  the  Glossators.  In  his  fourth  and  fifUi 
volumes,  the  former  of  which  has  already  appeared,  the  author  has 
proposed  to  give  a  history  of  the  Glossators,  during  the  12th  and 
iStii  centuries :  the  sixth,  and  concluding  volume,  is  to  embrace 
the  two  remaining  centuries  of  the  Middle  Ages. 

For  the  present,  we  take  our  leave  of  Savigny,  filled  with  the 
liveliest  admiration  of  his  unusually  varied  talents,  and  gratitude 
for  the  services  which  he  has  rendered  to  history  and  law. 

(tt)  Printed   by  Muratori,   from  0frmo(ft(m/ft«/t/«/tbfiiim/andHeidel- 

two  manuscripts,  at  Milan,  in  his  berge.    1570.    8to.,   with  the  title 

Script.  Rer.  Ital.  t.  1,  p.  163,  and  ^Enchiridion  juris  intiar  ImperiaUum 

thence  copied  into  Canciani.  1, 5221.  Instiiutionum/  &c.    From  these  two 

{kk)  There  are  two  editions  of  the  there  have  been  eleven  reprints.   The 

Brachyhgtu,  pubHshed  from  manu-  name  Brachylogut  is  comparatively 

scripts,  Lugd.  ap.  Sennetonios.  1549.  modem, 
fol.,  under  the  title  '  Corpus  legum 
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Abt.  IV.— corporation  and  test  acts- 
is  &  26  Car.  II. 

• 

Ths  penal  laws  directed  against  the  Roman  Catholics  have,  for 
many  years,  fnmished  topics  for  incessant  discussion;  and  an 
equally  important  and  firuitful  subject  for  debate  and  exdtement 
seems  now  to  be  opening  with  regard  to  the  Corporation  and  Test 
Acts,  as  they  affect  Protestant  non-conformists.  We  have  never 
heard  any  siuBdent  reason  assigned  why,  during  the  long  conflict 
on  the  Catholic  question,  the  notestant  Dissenters  have  for  up- 
wards of  90  years  remained  comparatively  quiet,  unless  it  has  been 
that  they  despaired  of  reason  and  argument  ayaiUng  to  procure 
for  them  what  even  the  most  imminent  dangers  from  a  refusal 
have  not  yet  been  able  to  extort  from  the  slowly  awakening  facul- 
ties of  our  l^ndAtors.  It  may  perhaps  also  be  remarked  that, 
among  manv  jDiBsenters  ^e  fear  of  injuring  the  Catholic  cause, 
by  rousing  nigh  church  feelings,  has  had  its  mfluence  in  preserving 
neutrality.  Among  a  few  too,  on  the  other  huid,  who  have  the 
inconnstency  to  rdfuse  to  others  what  they  ask  for  themselves, 
the  Catholic  question  has  been  equally  a  reason  for  remaining 
quiet ;  first,  because  to  stir  would  be  to  involve  them  in  awkwaia 
inconsbtencies ;  and,  secondly,  because  fortunately  we  do  not 
think  there  is  a  man  in  the  House  of  Commons,  (unless  it  be  the 
enlightened  member  for  Bristol,)  who  could  be  found  to  advocate 
their  cause  m  the  same  breath  that  he  opposed  that  of  another 
class  of  religionists. 

The  claims  of  the  Dissenters  are,  however,  revived.  Being 
once  agitated,  they  must  occupy  a  large  share  of  public  attention, 
and  though  we  thmk  we  should  be  insulting  the  conunon  sense  of 
our  readers  if  we  were  to  enter  gravely  on  any  lengthened  argu- 
ment against  the  folly  and  impoucy  or  keeping  up  these  absurd 
exclusions,  we  are  desirous  of  stating,  as  snortly  as  we  can, 
what  these  laws  are,  which  every  one  Knows  by  name,  but  with 
which  few  have* much  real  acquaintance.  As  a  symptom  of  the  in- 
terest likely  to  be  directed  to  this  question,  viewing  it  as  a 
mere  branch  of  legal  inquiiv,  a  law-book  has  already  made  its 
appearance  (the  first  we  beUeve  of  its  kind),  by  Mr.  fieldam,  as 
*^  A  Summary  of  the  Laws  peculiarly  affecting  Protestant  Dis- 
senters.'*^ The  book  bears  the  marKs  of  hasty  compilation,  is 
sometimes  inaccurate,  and  seldom  sufficiently  filled  up  in  its  de- 
tails; but  it  supplies  a  glaring  deficiency  tolerably  well,  and  its 
effect  will  be  to  shew,  more  pointedly  and  convincingly  than  an 
argumentative  dissertation  probably  would  succeed  in  domff,  what 
a  chaotic  and  ill-digested  piece  of  patch-work  our  code  on  tms  sub- 
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ject  18 ;— -how  much  it  displays  of  prejudice,  and  of  the  party  feel- 
ings and  excitements  of  \  turbulent  periods ; — how  little  there  is 
that  is  founded  on  principles  which  the  mature  consideration  of 
an  enlightened  legislator  of  the  present  day  would  deem  it  i^eces- 
sary  or  justifiable  to  adopt. 

*^  Poutical  considerations  apart,^  Mr.  Beldam  cautiously  obsenres, 
*<  the  tendency  of  the  present  work  will  probably  be  to  show  the 
propriety  of  entirely  new  enactments :  but  whether  such  enactments 
ougnt  more  clearly  to  define  and  perpetuate  the  ancient  laws,  se- 
curing to  Protestant  Dissenters,  by  less  equivocal  provisions,  the 
immunities  and  privileges  they  at  present  enjoy ;  or  whether,  on 
a  broader  principle  of  le^slation,  it  were  better  to  abolish  the  an- 
cient system,  and  to  embrce  such  modem  restrictions  as  may  be 
thought  necessary  by  modem  sanctions  alone,  must  be  left  to  the 
legishture  to  decide.^  It  would  be  a  curious  circumstance,  if 
some  consolidator  and  amender  of  this  part  of  our  penal  code  should 
give  the  go-by  to'  the  Catholic  and  Dissenting  questions,  and 
propose  to  us  a  short,  plain,  and  simple  repeal  of  a  host  of 
statutes,  man^  unintelligible,  all  disgraceful  to  a  civilised  coun- 
try; substituting  one  rational  oath  and  declaration,  to  be  taken  on 
acceptance  of  office,  for  securing,  as  far  as  religious  sanctions  can 
secure,  the  due  discharge  of  the  duties  of  a  citizen. 

Our  object,  at  present,  is  briefly  to  state  and  explain  the 
nature  and  object  of  the  exclusive  laws  which  ate  complained 
of  by  Protestant  Dissenters,  with  a  few  particulars  of  their  his- 
tory ;— the  Catholic  being,  in  fact,  affiected  by  the  same  laws,  but 
having  several  othor  peculiar  and  more  oppressive  enactments 
directed  affainst  him,  which  prevent  his  thiniong  so  much  of  more 
remote  or  less  urgent  grievances. 

Protestant  Dissenters  are  excluded  from  the  common  privileges 
of  citizens,  from  aspiring  to  those  honours  which  are  or  may  be  the 
objects  of  ambition,  and  the  stimulants  to  exertion,  by  two  acts 
passed  in  the  reim  of  Charles  II.; — a  happy  period  to  select  for 
the  mature  establishment  of  bulwarks  to  constitutional  liberty. 
These  acts  are  known  by  the  names  of  the  Corporation  and  Test 
Acts.  We  will  briefly  state  the  objects  of  those  clauses  which 
constitute  the  regulations  now  dwelt  upon  as  constituting  the  griev* 
ance  complained  of  by  Protestant  Dissenters. 

The  Corporation  Act  was  passed  in  1661,  soon  after  the  return 
of  Charles,  and  entitled  (datmg  the  reign  from  the  demise  of  his 
father)  13  Car.  2,  stat.  2,  c.  1.  The  immediate  design  of  this 
act,  as  appears  by  its  preamble,  history,  and  regulations,  was 
to  provide  a  remedy  against  disputes  between  rival  claimants  to 
corporate  offices,  between  the  persons  who  had  been  ejected 
during  the  late   troubles,    and   the  actual  occupants,   who,   if 


1837J  Corparaium  and  Test  Acta.  239 

Charleses  word  was  worth  any  thing,  ought  not  to  have  been  dis- 
turbed. In  short,  the  object  was,  to  expel  the  adherents  of  the 
late  order  of  things  in  a  summary  way.  All  the  clauses  but  one, 
therefore,  look  to  a  temporary  puipose.  Commisrioners  are  ap- 
pointed, with  arbitrary  powers,  for  the  arranffement  of  all  disputes, 
and  they  are  directed  to  administer  to  those  whom  they  should  select 
the  oaths  of  allc|;iance  and  supremacy,  toj^ether  witn  an  oath  dis- 
daiming  the  le^dity  of  bearing  arms  agamst  the  King,  and  a  de- 
claration against  the  League  and  Covenant.  Almost  at  the  end  of 
the  statute  comes  a  clause  6(9^  permanent  character,  by  which  it  is 
pronded  that,  aftier  the  expiration  of  the  commission  m  1663,  no 
person  should  be  placed  or  admitted  into  any  office  of  magistracy, 
or  place  or  employment  in  the  goTemment  ot  cities,  corporations, 
boroughs,  cinque  ports,  and  other  port  towns,  who  had  not,  one 
year  before  his  election  or  choice,  taken  the  sacrament  of  theLord^s 
Supper,  according  to  the  rites  of  die  Church  of  England,  and  who 
did  not,  when  elected,  take  the  oaths  of  supremacy  and  allegiance, 
and  the  further  oath  and  declaration  above  mentioned,  which  last- 
mentioned  oath  and  declaration  have  been  since  repealed.  The 
election  of  any  person  not  so  qualified  is  declared  void. 

The  Act  of  Uniformity  havmsp  passed  soon  after,  (which  created 
that  great  body  of  persons  now  Known  by  the  name  of  Protestant 
Dissenters,  but  who  did  not  exist  as  such  when  the  Corporation  Act 

rsed),  we  come  next  to  the  TeH  Ad^  passed  in  loy^^  ^  C^' 
c.  3.  Ttiis  act  is  entided,  ^*  An  Act  for  preventinff  Dai^er 
which  may  iiappen  from  Popish  Recuaanta^  It  provides,  t£al 
every  person  acunitted  into  ofiice,  dvil  or  military,  or  recdLviiur 
any  pay,  fee,  or  waoes  from  die  Kmg,  or  holding  any  command 
or  place  of  trust  under  him,  or  under  his  authority,  or  authority 
derived  from  him,  or  in  his  household,  or  thatcf  the  Duke  of  Yorky 
(a  curious  assodation  of  an  individual  with  the  King,  very  illustrative 
of  the  temporary  character  of  these  provisions),  sluul  take  die  oaths  of 
supremacy,  all^a;iance,  and  abjuration,  and  subscribe  the  declaration 
against  transubstantiation,  and  shall,  within  three  (afterwards  en- 
larged to  six)  months,  receive  the  sacrament,  and  produce  a  certifi- 
cate thereof,  under  the  penalty  of  incapacity  for  the  office,  and  avoid- 
ance of  the  appointment,  and  (in  case  of  acting  without  compli- 
ance) of  being  subject,  on  conviction,  to  disability  for  suing  in 
any  court  of  justice,  acting  as  a  guardian,  executor,  or  administra- 
tor, or  receiving  a  legacy  or  gift,  or  beanng  any  office  in  Enj^and 
or  Wales ;  and  also  to  the  payment  of  a  fine  of  600/.;  the  whole  rf 
which  goes  to  the  informer,  and  is  therefore  not  mitiffable  by  the 
Crown,  nor  relieved  by  the  statutes  of  limitations.  The  provisions 
of  this  act  do  not,  of  course,  extend  to  exclusion  from  Parliament, 
this  being  efiected  by  a  subsequent  act  (30  Car.  2,)  which  pur- 
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ports  to  be  intended  to  give  greater  effect  to  the  Test  Act,  and 
excludes  the  Catholics  by  piescribin^  only  a  declaration  against 
Popery,  to  be  si^ed  as  a  qualification  for  a  seat  in  Parliament, 
but  contains  nothing  which  affects  any  Protestant  sect. 

Havinff  seen  the  proTirions  of  these  two  famous  acts,  we  wiU 
notice  a  few  facts  relating  to  their  history. 

It  is  rather  curious,  that  in  the  Corporation  Act  the  sacramental 
test  was  not  imposed  on  those  against  whom  the  act  was  aimed, 
vis.  the  then  holders  of  offices.  It  was  only  in  more  quiet 
times,  when  present  mischief  had  been  removed,  that  future  hold- 
ers were  to  be  recjuired  to  take  this  test.  The  truth  is,  the  clause 
was  not  in  the  original  bill  at  all,  nor  dreamt  of  by  the  prompters, 
whose  object  was  totaQy  different.  It  was  an  after-thought,  when 
the  bill  had  been  five  months  under  discussion,  and  after  two  con- 
ferences between  the  Houses ;  and  it  was  conceded  by  the  Commons 
at  last  (who  were  very  impatient  at  the  attempt  to  turn  a  temporary 
measure  into  a  ^*  permanent  change^)  by  way  of  compromise,  the 
Lords  having  endeavoured  to  force  in  clauses  making  all  corpora- 
tions renew  their  charters,  and  vesting  the  perpetual  nomination  to 
their  principal  offices  in  the  Crown. 

The  House  of  Commons  at  that  time  contained  a  great  many 
Presbyterians ;  and  a  grest  number  of  the  church  livings  were 
actuauy  held  by  them.  Charles  had  nromised  at  Breda  a  full  liberty 
of  conscience,  and  had  described  tne  Presbyterians  as  **  persons 
full  of  zeal  for  the  peace  of  church  and  state.**^  At  the  time  the 
Corporation  Act  passed,  the^Church  and  its  Liturgy  were,  by  royal 
proclamation,  about  to  undergo  revision,  and  conformity  between 
different  Protestant  churches  was  common;  so  that  a  comprehen- 
sion was  never  thought  difficult,  and  was  then  fully  expected. 
When  a  House  of  Commons,  therefore,  in  1661,  consisting  of 
a  large  body  of  Presbyterians,  acceded  to  the  sacramental  test, 
according  to  the  usages  of  the  Church,  to  come  in  force  in  1663, 
no  one  conceived,  and  the  law  could  never  contemplate,  that  before 
1663  this  Church  would,  by  the  Act  of  Uniformity,  become  one 
more  exclusive  than  it  ever '  before  had  been ;  and  that  this  act 
would,  in  the  result,  proscribe  many  of  those  who  were  concerned 
in  its  formation. 

In  truth,  the  sacramental  test  (which  had  often  before  been  used 
against  the  Catholics,)  was  never,  among  Protestants  at  that  time, 
thought  of  as  a  means  of  exclusion  between  themselves.  All  the 
early  Protestant  Churches  communicated  together.  Of  fifty-six 
Presbyterian  members  in  the  House  the  very  year  the  Corporation 
Act  passed,  only  two  had  objections  to  taking  the  sacrament,  which 
was  declared  to  be  administered  only  "  to  see  if  they  were  all  Pro- 
testants,^''   The  Corporation  Act,  then,  it  is  clear,  was  intended 
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for  no  such  puipose  as  it  now  serves,  and  was  wholly  inoperative 
agdnrt  ProtMtants,  tiU  the  Act  of  Unifonnity  nibsequentfy  made 
subjects  for  it. 

When  the  Test  Act  passed,  it  is  p^ectly  obvious,  and  the  title 
expressly  declares,  who  were  intended  as  the  objects  of  it ;  and  we 
cannot  much  wonder  that  the  Dissenters  should  join,  even  to  their 
own  possible  prejudice,  in  carrying  a  measure  a^^ainst  so  profligate 
a  Sovereign,  whose  court  and  army  were  notonously  full  of  men 
hostile  to  the  liberties  of  the  country.  It  is  well  known  that 
the  Commons  proposed,  and  that  the  Court  (desirotis  to  obtain 
favour  with  the  Dissenters,  for  the  sake  of  dividing  opposition) 
promised  to  support,  a  clause  excepting  the  Dissenters  (who  had 
now,  by  the  Act  of  Uniformity,  become  a  distinct  body)  from  its 
operation ;  which  boon  they,  knowing  that  it  might  hasard  the  bill 
elsewhere,  and  prevent  the  carrying  so  important  a  point  against 
the  designs  of  the  Crown,  dcchnea  to  accept ;  and  the  bill  itself 
was  forced  down  by  being  tacked  to  a  money  bill.  A  separate  bill, 
however,  to  exempt  the  Dissenters  passed  the  Commons  the  same 
session ;  but  this  and  several  other  measures  for  their  relief  were 
defeated  by  the  Kins,  who  was  now  violent  against  them  for  foiling 
his  schemes,  and  who  adopted  the  lowest  tricks  for  the  accomplish- 
ment of  his  purpose;  such  as,  in  one  case,  getting  a  bill,  which  had 
passed  both  Houses,  stolen  away  and  conceded,  so  as  not  to  be  forth- 
coming when  he  pretended  to  come  and  give  it  the  royal  assent.  In 
short,  the  whole  of  these  boasted  bulwarks  of  our  lioerties  are  only 
the  creatures  of  temporary  policy,  of  feelings  and  intrigues  in  some 
measure  disgraceful  to  all  concerned  in  them.  They  are  mere  mea- 
sures resorted  to  for  protection  or  annoyance  at  the  moment, 
without  a  conception,  on  the  part  of  any  one,  of  the  purposes  to 
which  time,  chance,  and  the  alteration  of  circumstances,  would 
turn  them. 

These  acts,  too,  by  the  process  of  time,  acquired  an  operation 
which  could  not  belong,  or  be  expected  to  belong,  to  them  when 
passed.  We  have  already  observed  that  Protestant  Churches  con- 
stantiy  communicated  together ;  and  even  after  the  passing  of  the 
Act  of  Uniformity  the  practice  was  common.  The  non-conformists, 
in  fact,  considered  it  a  duty  to  conform  where  they  could,  in  mat- 
ters not  essential,  in  order  to  avoid  what  was  then  called^*  the  law 
<^  schism.'*^  It  was  only,  therefore,  an  alteration  of  opinion  on  this 
point,r  and  an  increasing  sturdiness  of  principle,  which  save  the 
sting  to  these  enactments.  The  unprincipled  man,  from  whom  the 
state  would  justly  fear  the  most  dai^er,  could  always  derive  abun- 
dant justification  in  the  opinions  ana  practice  of  the  most  respected 
and  consistent  leaders  of  nis  sect,  for  evading  the  operation  of  the 
prohibitory  laws,  if  it  suited  his  purpose. 

In  171 1>  however,  the  Whigs  made  a  profligate  bargain  with 
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Lord  Nottingham,  by  which  they  sold  the  Dissenters,  and  passed 
an  act  against  occasional  conformity,  which  required  not  merely 
the  sacrament  but  perfect  and  entire  conformity  from  the  hold- 
ers of  offices.  Thus  for  the  first  time  the  supposed  intent  and 
spirit  of  the  acts  of  Charles  II.  was  put  in  actual  operation: 
— but  this  act  was  repealed  in  I7I8 ;  and  the  repeal  was  consi- 
dered  by  many  as  a  viitual  declaration  of  the  legislature's  opinion 
in  favor  of  occasional  conformity;  the  practice  being  in  some 
measure  regulated  by  a  provision  against  magistrates  taking  the 
insignia  of  office  to  tneir  dissenting  places  of  worship.  In  fact, 
however,  the  Dissenters  have  been  gradually  growing  more  scru- 
pulous and  consistent  on  the  subject ;  they  tni^  it  not  honorable 
to  avow  for  any  secular  purpose  a  conformity  which  they  habitually 
disavow;  and  thus  honesty  and  principle  give  a  force  to  these 
laws  which  laxity  and  indifference  evade.  It  was  at  first  pro- 
posed, by  a  clause  in  the  bill  of  I7I8,  to  have  repealed  the  sacra* 
mental  test  altogether,  and  ceitainly  if  it  be,  as  it  was  by  that  Act,  < 

declared,  that  the  object  of  the  Test  Laws  is  not  to  enforce  actual  ] 

and  habitual  conformity,  it  is  somewhat  difficult  to  see  why  the 
shadow  is  to  be  retained  when  the  substance  is  given  up. 

At  the  same  period  an  alteration  was,  for  public  convenience, 
made  in  the  Corporation  Act :  the  election  of  persons  not  qualified 
was  made  not  absolutely  void,  but  voidable ;  and  that  only  in  the 
event  of  prosecution  commenced  within  a  limited  time. 

With  this  qualification  the  Corporation  Act  and  Test  Acts  re- 
main as  the  intrigues  and  factions  of  the  reign  of  Charles  II. 
leflt  them.  The  church  having  got  possession  of  power  and  the 
means  of  oppressing  dissidents,  ada  having  ceased  to  want  the 
assistance  of  the  dissenters  to  keep  out  a  common  enemy,  has 
cared  little  about  the  circumstances  under  which  these  Acts  were 
passed,  or  the  operation  which  events  not  then  in  contemplation 
nave  given  them,  and  has  stoutly  stuck  to  them  as  the  charter  of 
its  privileges.  King  "VVilliam  would  fain  have  moderated  this 
bigotry,  but  was  unsuccessful ;  and  so  have  been  all  succeeding 
undertakers  of  the  task  of  preabhing  charity  and  sound  policy  to 
the  votaries  of  exclusive  and  intolerant  monopoly. 

Undisr  these  statutes,  therefore,  the  Dissenteis,  though  the  great 
supporters  of  constitutional  liberty,  and,  therefore,  even  of  the  church 
itsefr,  through  seasons  of  trial  and  danger,  have  remained  and  still 
remain  by  law — ^incapable  of  moving  out  of  the  ranks, — ^unfit  to 
hold  any  office  of  trust  in  cities  or  corporations, — any  place  of 
trust  in  any  way  under  his  Majesty,  or  under  authonty  derived 
from  him, — any  commission  in  the  army  or  navy,  or  place  in  the 
king'^s  household,  or  to  receive  any  pay,  pension,  or  salary,  under 
penalties  which  are  equal  to  excommunication.  To  what  extent 
these  exclusions  would  go  does  not  seem  exactly  settled,  and  the 
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country  would  doubtless  now  lean  much  to  circumscribe  them. 
But  it  appears  by  cotemporary  authority  that  formerly  they  were 
held  to  apply  to  every  species  of  authority  derived  from  the  Crown; 
and  that  even  a  license  to  sell  ale  or  quack  medicines,  the  collec- 
tion of  post-horse  duties,  and  the  lowest  species  of  place  or 
authority  under  the  Crown,  were  held  to  reqmre  a  qualification. 
Lord  C.  J.  Holt  held  that  the  offices  of  censor^of  the  colleee  of 
physicians  were  within  the  Test  Act ;  and  it  'hai  been  considered 
by  Sergeant  Heywood,  in  his  able  pamphlet,  which  enters  fully 
into  the  subject,  that  all  chartered  and  incorporated  companies, 
the  Bank,  the  India,  Russia,  and  South  Sea  Companies,  two  ct 
the  Insurance  Companies,  and  many  hospitals  and  charitable 
institutions  are  within  its  compass.  It  is  obvious  that  statutes  of 
this  sort  could  never  be  enforced ;  and  we  next  come  to  the  only 
apology  ventured  to  be  made  for  them,  namely,  that  they  are 
annuauy  repealed,  and  therefore  ^uite  harmless,  and  that  Dis- 
senters are  very  unreasonable  in  bemg  so  discontented,  when  they 
are  only  insulted,  not  persecuted  and  ruined. 

It  is  always  urged  that  Indemnity  Acts  pass  every  year,  which 
render  these  Acts  a  dead  letter,  as  in  fact  public  opmion  to  a  cer- 
tain extent  would  make  them  without  such  indemnities ;  and  the 
question  then  is,  whether  these  Indemnity  Acts  do  furnish  any 
complete  protection  against  present  mischief,  or  against  what  a 
Dissenter  nas  a  right  to  look  for  protection  from,  namely,  a  per- 
secuting spirit,  if  it  should  again  arise ;  whether  such  a  system  of 
lc|;islation  by  acts  annually  nullified  is  creditable  and  just ;  and 
whether  a  Dissenter  has  a  right,  if  these  Indemnity  Acts  do  vir- 
tually protect  him  from  penalty,  or  annoyance,  to  complain  of 
holding  his  liberty  by  such  a  charter. 

Now  these  Indemnity  Acts  in  the  first  place  do  not  purport  to 
provide  an  excuse  and  indemnity  for  any  but  those  who  have 
omitted  to  qualify  **  through  ignorance  qf  the  latOy  absence,  or 
some  unavoidable  accidetU.'"  Here  is  no  provision  for  the  wilful, 
deliberate,  prepense,  non-conformist.  The  indemnity  is  given  by 
enlarging  the  time  for  quailing;  and  the  person  who  receives  the 
benefit  takes  it  on  the  imphed  condition  of  qualifying  at  the  en- 
larged period.  A  Dissenter  never  means  to  do  this.  The  Question, 
therefore,  is,  whether  a  conscientious  Dissenter  is  within  the  scope 
of  these  Acts  ?  or,  whether  a  time-serving  judge  has  not  ample 
sround  for  holding  that  he  is  not.^  At  lul  events,  it  is  hard  to 
hold  Dissenters  unreasonable  for  objecting  to  be  satisfied  with  this 
milky  sort  of  connivance,  or  to  teU  them  now,  that  their  griev- 
ance '*is  theoretic,  not  pactical,^  when  in  17899  on  the  de- 
bate on  the  Question  of  tne  repeal  of  the  Corporation  and  Test 
Acts,  Lord  North  made  it  a  topic  of  accusation  against  them, 
that  they  did  take  the  benefit  of  these  Indemnity  Acts,  which  he 
held  were  never  intended  for  them. 
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In  the  next  place  thejr  are  iotally  uaeless  where  previous  con^ 
formity  is  called  for,  as  it  may  be  at  any  election.  The  Indem- 
nity Acts  do  not  remove  the  legal  incapadty :  any  one  who  pyes 
notice  on  the  part  of  a  rival  candidate  that  nis  opponent  has  not 
qualified,  nuUifies  all  his  votes  and  ^ets  his  canoidate  returned, 
whatever  be  the  nunority  against  hmi ;  and  thus  the  malice  of 
one  man  may  be,  and  often  has  been,  made  Ae  means  of  defeating 
the  wishes  of  a  whole  community.  Apply  this  to  the  various 
offices  which  appear  to  be  within  the  Test  Laws,  and  it  will  be 
seen  what  miscnief  might  be  effected  in  a  time  of  popular  excite- 
ment 

Aran,  independent  of  the  doubt  as  to  the  title  of  Dissenters  to 
the  benefit  of  the  Indemnity  Acts,  their  legal  efficiency  is  very 
imperfect  The  Judges  in  a  late  case  (in  re  Stevenson,  2d  Barn, 
and  Cres.  p.  34)  have  strained  their  construction,  so  as  to  give  a 
prospective  operation  where  the  obligation  of  qualification  had 
actually  begun  to  run  before  the  passing  of  the  act ;  but  it  is  plain 
that,  if  anjr  one  who  comes  into  office  after  the  date  of  an  Indemnity 
Act  remams  six  months  without  qualification,  and  a  prosecution 
is  commenced  and  carried  to  judgment  (for  which  there  is  abundant 
lime)  before  the  passmg  of  we  next  act,  the  offender  is  subject  to 
the  niU  penalties  of  the  Test  Laws ;  and  it  is  questionable  whether, 
having  once  become  afiected  by  the  disabilities  inflicted  by  them, 
he  is  or  can  be  subsequently  restored  even  by  conformity. 

Affain,  in  a  constitutional  point  of  view,  it  is  surely  a  serious 
consideration,'that  a  great  class  of  the  community  have  their  liber- 
ties and  properties  dependent  on  a  yearly  charter  which  may  fall 
through,  not  by  the  united  will  of  the  legislature,  but  by  the  will  of 
any  one  brancn  of  it ;  nay,  by  the  caprice  or  foigetfulness  of  a 
minister  in  moving  6r  drawing  up  the  annual  act 

Dissenters  object  also  to  these  provisions,  that  they,  are  founded  on 
an  establishment  and  annual  recognition  of  the  principle  of  their 
exclusion ;  that  they  ar^  concessions  to  the  convenience  of  the 
community,  not  to  thel^  feelings  or  interests;  that  they  are  only 
palliatives  of  the  evils  which,  society  would  suffer,  if  the  Test  Laws 
were  left  in  their  proper  deformity.  The  principle  of  proscription 
is  maintained ;  and  it  operates  directly  and  indirectly,  in  daily 
practice,  to  keep  them-  out  of  stations  wnich  they  would  otherwise 
fill,  or  to  which  they  might  at  any  rate  aspire.  It  separates  them 
into  a  distinct  class,  and  gives  a  sanction  to  the  party  spirit  which 
rejoices  in  putting  insults  upon  them ;  it  gives  the  tone  to  that 
feeling  which,  in  many  c6rporations  even  of  a  liberal  character, 

f>revents  Dissenters,  though  distinguished  by  talents  and  property, 
rom  any  chance  of  participating  in  public  honors.  A  remarkable 
instance  was  pointed  out  lately  with  regard  to  the  wealthy,  liberal, 
.and  public-spirited  town  of  Liverpool,  where,  although  the  Dissent- 
ers are  so  important  a  body,  t|iat  from  one  sect  alone  petitions  were 
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presented  to  the  House  bearing  signatures  of  persons  possessed  of 
three  millions  of  property,  yet,  tnough  no  one  would  dream  of 
enforcing  the  Corporation  Act,  the  spirit  and  indirect  operation 
which  it  produced  nad,  for  fifty  years,  prevented  a  single  Dissenter 
from  being  a  member  of  the  corporation. 

England  is  the  only  country  which  has  ever  sought  to  make  the 
holiest  ordinance  of  religion  a  passport  to  office ;  and  it  is  obvious, 
that  if  the  religous  feeling  of  the  par^  is  looked  to  as  the  safi^^uaid, 
it  would  be  better  to  operate  upon  it  directly,  by  imposing  an  explicit 
oath  i^unst  the  act  or  practice  from  which  me  State  apprehends  dan^ 
ger.  Experience  shows,  too,  that  proscriptions  of  other  sects  are  not 
necessary  to  ecclesiastical  establishments :  a  rich  endowment  seems 
quite  sufficient  weight  to  tinowintothe  scale  in  their  favour.  Even  the, 
justice  of  the  burthen  which  such  an  endowmeni  imposes  upon  the' 
community,  where  many  are  of  a  different  faith  from  the  establish- 
ment, has  been  questioned ;  but  the  defenders  of  an  establishment 
go  fiir  to  seal  its  condemnation,  when  they  maintain  that  political 
fT09cripHon  is  also  necessary  to  its  preservation.  It  is  obviously 
the  policy  of  such  defenders,  to  prove  the  consistency  of  an 
establishment  with  justice  and  equal  rights  to  others ;  and  every 
step  gained  in  proving  such  consistency  is  a  step  towards  the 
secunty  of  the  institution  they  support.  The  church  of  Scotland 
maintams  itself  only  by  endowment,  and  that  a  meagre  xme.  In 
Ireland  no  Corporation  Act  ever  existed.  There  was  no  Test  Act 
there  till  1703,  and  it  was  repealed  in  1780.  An  Irish  Protestant 
Dissenter,  however,  on-  conung  to  England,  becomes  proscribed ; 
and  so  does  a  member  of  the  Scotch  Establishment,  with  whom  the 
anomaly  is  the  more  striking,  because  an  Englishman  in  Scotland 
is  eligible  to  all  offices.  Another  curious  feature  of  this  legislation 
is,  that  Dissenters  may  exercise  every  where  the  functions  of 
electors ;  and  may,  as  members  of  Parliament,  sit  and  make  the 
laws  which  they  are  held  unworthy  to  execute. 

But  the  whole  subject  is  one  of  absurdities  and  anomalies,  and 
must  soon  be  rectified,  if  it  be  only  regarded  in  the  light  of  an 
amendment  c^  the  form  and  character  of  an  important  branch  of 
our  penal  code.  It  is  surely  sufficient  to  command  investigation 
and  attention,  that  a  most  important  class  of  the  community  has 
the  misfortune  to  be  oppressed  and  annoyed  by  a  spurious  piece  of 
legislation,  which  never  contemplated  the  species  of  operation  given 
to  it  by  subsequent  events;  that  Protestant  Dissenters  are  pro- 
scribed under  pretence  of  ^^  preventing  dangers  which  may  happen 
from  Popish  rectisants  ;^  and  that  the  remedy,  such  as  it  is,  which 
qualifies  the  evil,  is  equally  spurious  and  in^rect ;  bein^  neither 
in  terms,  apparent  purport,  nor  actual  historical  design,  intended 
to  meet  the  case  to  which  it  is  practically  applied. 
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akt.  v.— abolition  op  the  code  napoleon 
in  the  rhenish  provinces. 

The  French  codes  were  introduced  into  the  provinces  on  the 
left  bank  of  the  Rhine  at  the  period  of  their  annexation  to  France, 
by  virtue  of  the  treaty  of  Luneville,  conduded  on  the  9th  of 
February,  1801.  When  the  events  <k  the  year  1814  had  sepa- 
rated the  Rhenish  provinces  firom  France,  and  re-united  them  to 
Prussia,  Bavaria,  and  the  Grand  Duchy  of  Hesse,  a  rumour  was 
generally  circulated,  that  it  was  the  intention  of  the  first  of  these 
powers  to  substitute  the  Prussian  for  the  French  Judicial  institu- 
tions, in  that  portion  of  the  recovered  tenitory  which  was  allotted 
to  Prussia.  The  inhabitants  of  these  provmces,  however,  had 
lived  long  enough  under  the  new  system  to  be  sensible  of  its 
advantages :  they  addressed  remonstrances  to  the  King  of  Prussia 
against  any  alteration  of  the  existing  laws ;  and  the  rumour  of  the 
intended  substitution  of  the  Prussian  for  the  French  codes  gra- 
dually subsided. 

The  satisfaction  which  was  felt  thiouffhout  this  portion  of  the 
Rhenish  provinces  at  the  supposed  abandonment  of  the  design  fo 
altering  tneir  judicial  institutions  was  but  of  short  duration;  for 
it  was  soon  after  ascertained,  that  a  commission  had  been  appointed 
at  Berlin,  charged  with  the  revision  and  entire  re-modelling  of  the 
laws  in  aU  the  provinces:  and  it  was  suspected  that  the  dbrject  of 
the  government,  in  creating  this  commission,  was  not  so  much  to 
establish  a  new  general  code  for  the  whole  kingdom,  as  to  assimi- 
late the  laws  of  the  recently  acquired  provinces  to  those  of  the 
state  to  whose  dominion  they  were  transferred.  Alarm  and  un- 
easiness universally  prevailed,  and  a  number  of  pamphlets  ap- 
peared in  which  the  question  was  discussed  with  considerable 
ability,  and  with  an  earnestness  proportioned  to  the  magnitude  of 
the  interests  involved  in^rthe  projected  alteration  of  the  existing 
system  of  jurisprudence. 

M.  de  Fiirth,  judge  of  the  court  of  Aix  la  Chapelle,  a  native 
of  the  Rhenish  provinces,  who  had  received  his  education  in 
France,  undertook  the  defence  of  the  existing  codes.  The  French 
laws,  he  contended,  were  established  in  the  country ;  they  had 
become  national  by  an  existence  of  nearly  thirty  years.  It  was 
always  dangerous  to  tamper  with  an  established  system  of  juris- 
prudence ;  and,  accordingly,  the  different  states  oi  Germany  had 
uniformly  respected  existing  judicial  institutions,  in  provinces 
which  the  course  of  politiciu  events  had  subjected  for  a  time  to 
foreign  domination.  The  public  interest  was  directly  opposed  to 
any  alteration  of  the  existing  codes ;  nor  was  the  preservation  of 
those  codes  in  any  degree  inconsistent  with,  or  derogatorj'  to,  the 
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nstional  honour.  They  were  generally  approved  by  the  people ; 
they  were  beyond  all  doubt  superior  to  tne  laws  or  Prussia,  and 
ought,  upon  every  principle  of  sound  policy,  to  be  respected  by 
the  Prussian  ffovemment  The  Romans  were  so  far  from  disdain- 
ing to  be  tau^t  by  their  enemies,  that  they  boasted  of  the  instruc- 
tion in  the  art  of  war  which  they  derived  from  their  campaigns 
Sainst  Pyrrhus  and  the  Carthaginians.  Amoi^  the  institutions 
dch  it  was  especially  desirable  to  preserve,  M.  !r  iirth  particularly 
specified  the  publicity  of  judicial  proceedings,  and  the  trial  by 
jury;  institutions  which  had  their  orifpik  in  Germany,  thougn 
they  were  now  almost  unknown  in  that  country,  and  which  were 
rigidly  proscribed  by  the  Prussian  laws. 

Such  were  the  arguments  urged  by  M.  de  Fiirth  in  support  of 
the  French  codes.  Shortly  after  the  publication  of  this  pamphlet, 
it  was  reported  that  the  sing  had  s^ed  an  ordinance,  in  the 
month  of  July,  1826,  at  the  baths  of  Toepliti,  declaring  that  the 
Prussian  codes  should  be  introduced  into  the  Rhenish  provinces, 
with  such  modifications  as  might  appear  to  be  required  by  local 
circumstances.  The  report  was  at  nrst  generally  discredited ;  when 
a  pamphlet  appeared,  to  which  the  name  of  tne  author,  and  the 
nature  of  the  views  which  it  supported,  gave  a  character  almost 
ofiicial.  It  was  written  by  M.  de  Kampz,  chief  secretary  in  die  de- 
partment for  the  administration  of  the  interior  at  Berlin. 

M.  de  Eampz,  after  expressing  strong  disapprobation  of  the 
conduct  of  M.  de  Fiirth,  who,  in  his  capacity  of  public  frmctionary, 
ou^ht  to  have  abstained  fix>m  attacking  the  measure  of  abolition 
which  had  been  already  decreed,  directed  his  arguments  chiefly 
affatnst  the  publicity  01  judicial  proceedings,  and  the  institution 
of  juries.  The  publicity  of  trials,  he  maintained,  created  delay  in 
the  conduct  of  judicial  proceedings;  afiected  the  impartiality  oi  th^ 
judffes ;  and  was  especially  objectionable,  as  it  exposed  the  private 
affiors  of  individuals  to  the  curiosity  of  the  public.  A  public  trial 
was  an  empty  shew— a  spectacle  performea  for  the  sake  of  the 
public :  even  in  France  it  was  regarded  only  as  a  species  of  amuse- 
ment, calculated  to  ^tify  the  curiosity  of  strangers.  The  inha- 
bitants of  the  Rhenish  provinces  recollected  with  enthusiasm  the 
system  of  jurisprudence  under  which  they  lived  before  the  conquest; 
and  whatever  might  be  the  defects  of  that  system,  they  preferred 
it  unequivocally  to  that  which  had  been  imposed  upon  them  by 
the  French.  With  respect  to  the  institution  of  a  jury,  the  author 
considered  it  as  one  of  toe  new-fangled  theories  of  the  day :  it  was 
an  affair  of  fashion,  and  he  declared  that  he  was  not  one  of  the 
amateurs' who  afiected  to  be  enamoured  with  this  novelty.  Shoe- 
makers and  tailors,  he  contended,  were  as  incapable  of  forming  a 
sound  opinion  of  the  nature  of  a  criminal  charge,  and  the  legal 
questions  connected  with  it,  as  judges  and  civilians  were  of  making 
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boots  and  ooato.  It  was  absuid  to  throw  upon  tradesmen  the  duty 
<if  deciding  in  nuitters  which  were  entirely  out  of  their  proTince ; 
and  a  taibr  could  no  more  enter  into  the  merits  of  a  corpus 
delicti^  than  a  judge  could  pronounce  upon  the  legitimate  con- 
formation of  a  coat  Public  criminal  tnals  served  no  other  pur- 
pose except  that  of  gratifying  the  idle  curiosity  of  women,  or, 
what  was  worse,  that  of  mstructing  rogues  in  the  means  of  binding 
public  justice.  The  French  system  of  jurisprudence  was  an 
ephemeral  establishment,  imposea  by  the  conqueror  for  the  purpose 
<tf  separating  the  Rhenish  provinces  firom  the  Germanic  body ;  it 
was  a  revolutionary  creation,  which  it  had  become  expedient  to 
expunge  by  a  stroke  of  the  pen.  It  favoured  arbitrary  arrests, 
and  protracted  (detention ;  ana  it  was  impossible,  under  the  forms 
of  procedure  adopted  by  the  French  code,  to  be  assured  of  the 
justice  of  a  sentence  of  acquittal  or  condemnation.  M.  de  Eampi 
announced  it  to  be  the  intention  of  the  King  of  Prussia,  to  restore 
to  the  provinces  of  the  Rhine  their  ancient  local  laws,  and,  at  the 
same  time,  to  establish  the  uniformity  of  the  general  adminis- 
tration of  justice  between  these  provmces  and  the  rest  of  the 
kingdom. 

Some  other  Prussian  functionaries,  .pretending  to  be  desirous  of 
preserving  at  least  a  part  of  the  French  judicial  system,  published 
pamphlets  in  which  they  recommended  a  middle  course.  A  pamphlet 
of  this  description  was  published  by  M.  Bessel,  Deputy  Ejng^s 
Attorney,  at  Coblents.  This  writer  expresses  his  decided  hostihty 
to  the  institution  of  juries,  and  to  the  publicity  of  juc'icial  pro- 
ceedings. In  criminal  trials  he  conceives  that  too  much  latitude 
is  allowed  to  the. parties  accused,  in  respect  to  the  conduct  of  the 
defence,  and  that  too  many  obstacles  are  thrown  in  the  way  of 
the  public  accuser.  These  obstacles  he  is  desirous  of  removmg. 
The  pleadings  which  take  place  at  the  hearing  ought,  in  the 
opinion  of  M.  Bessel,  to  be  retwied ;  but  he  things  that  none  but 
the  parties,  and  a  small  number  of  their  friends,  should  be  Buf- 
ferea  to  be  present  at  these  proceedings.  He  insLsts,  however,  on 
the  propriety  of  the  attendance  of  the  whole  bar  on  all  these  occa- 
sions. M.  fiessePs  favourite  idea  is,  an  entire  re-OT]^nization  of 
the  proceedings  before  justices  of  the  peace.  He  wishes  to  esta- 
blisn  a  court  of  conciliation,  to  be  composed,  not  only  of  the  justice 
of  the  peace,  but  of  some  of  the  principal  inhabitants  of  each  dis- 
trict ;  who  are  not  to  hold  more  than  one  sitting  a  month,  in  order 
to  discourage  litigation  by  the  remote  prospect  which  this  scheme 
would  hold  out  to  suitors  of  bringing  their  disputes  to  a  speedy  ter- 
mination. The  maxim  which  inciucates  the  expediency  of  bring- 
ing lawsuits  to  a  speedy  conclusion,  is  thus  injuriously  inverted ; 
and  M.  Bessel  does  not  seem  to  have  reflected  that  the  same 
scheme,  which  may  deter  men  firom  embarking  in  frivolous  or  vex- 
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alioiiB  suits,  also  affords  the  most  effectual  encouragemeiit  to  wiong- 
doen,  by  withholding  redress  from  those  who  are  most  clearly  en- 
titled to  the  protection  of  the  laws.  Many  other  ideas  are  broached 
in  the  pampnlet  of  M.  Eamps,  which  are  not  immediately  con- 
nected with  the  subject  under  our  consideration. 

Such  were  the  discussions,  and  such  the  state  of  public  feeling 
with  regard  to  the  uitroduction  of  the  Prussian  code  into  the  pro- 
▼inoes  of  the  Rhine,  when  the  states  of  those  provinces  were  con- 
yoked  at  Dusseldorf.  It  is  right  to  mention,  that  these  states  are 
not  a  Iqpslative  body ;  they  have  merely  the  power  of  giving  a 
vote  as  counsellors,  and  the  right  of  remonstrance.  The  deputies 
expected  to  receive  a  royal  messa^,  recjuiring  their  opinion  <m  the 
advantages  or  inconveniencies  which  might  result  from  the  mainte- 
nance or  modification  of  the  existing  system  of  laws.  No  such 
course,  however,  was  taken.  The  kmg'^s  commissioner  communi- 
cated to  the  states  his  majesty'^s  dechmttion,  ordaining  that  the 
French  code  of  laws  should  be  superseded  by  the  Prussian  code ; 
with  the  exception  of  certain  dispositions  and  enactments,  which  it 
was  the  intention  of  the  government  entirely  to  re-model,  in  order 
to  establish  one  uniform  system  of  iurisprudence  throughout  the 
kingdom.  It  was  further  stated,  that  the  king  reserved  to  the 
states  the  right  of  proposing  such  modifications  of  the  Prussian 
code  as  might  be  called  for  by  local  circumstances,  or  the  particular 
wants  of  the  provinces ;  and  of  requiring  the  re-estiblisnment  of 
ancient  customs,  in  all  matters  not  provided  for  by  the  general 
laws  of  the  kingdom. 

It  appears  from  this  communication,  that  the  commission  ap- 

Einted  at  Berlin  to  revise  the  judicial  institutions  of  the  provinces, 
ve  settled  the  question  by  a  short  and  summary  process.  It  was 
a  much  more  simple  proceeding  to  impose  the  Prussian  system  of 
jurisprudence  on  the  Rhenish  provinces,  than  to  compose  a  new 
general  code.  It  is  said  that,  if  the  states  had  been  consulted,  a 
neat  number  of  deputies  would  have  voted  for  the  maintenance  of 
Uie  French  laws ;  and  it  is  generally  believed,  that  the  right  of 
poposing  modifications,  reserved  to  tnem  by  the  royal  declaration, 
18  a  mere  nominal  concession,  from  which  no  practical  advantage  is 
likely  to  be  derived. 

There  is  but.  one  opinion  among  enl^htened  men  ih  Prussia,  as 
to  the  imperfect  state  of  the  existing  laws,  and  the  necessity  of  a 
general  revision  of  their  system  of  jurisprudence.  Why,  then,  in- 
troduce this  system  of  jurisprudence,  with  all  its  defects,  into  a 
country  which  is  satisfied  with  that  which  has  been  established  and 
approved  by  the  experience  of  thirty  years  ?  The  inhabitants  of 
the  Rheniflin  provinces  might  be  justly  accused  of  folly,  if  they 
reosted  the  introduction  of  a  new,  uniform  system  of  j^urisprudence 
for  the  whole  monarchy ;  but  they  cannot  comprehend  the  grouij^ 
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upon  which  they  sae  compelled  to  adopt  a  system  which  is  acknow- 
ledged to  be  bad,  and  which  has  not  oeen  revised,  or  adapted  to 
those  sound  principles  of  equity  and  justice  upon  which  all  ra- 
tional codes  of  law  should  be  founded.  Some  persons  have  ascribed 
this  measure  to  the  seal  of  a  certain  party,  to  whom  the  alteration 
of  the  system  of  laws  will  fiimish  a  plausible  pretext  for  removing^ 
the  native  magistrates,  on  the  ground  of  their  imperfect  acquaint- 
ance with  the  profundities  of  Prussian  law,  and  of  filling  their 
places  with  Prussians.  If  the  advisers  of  his  Prussian  majesty  are 
incapable  of  being  influenced  by  the  motive  which  these  persons 
impute  to  them,  they  may  possibly  have  been  ^duced  to  recom- 
mend the  measure,  which,  has  created  so  much  apprehension  and 
anxiety  in  the  Rhenish  provinces,  out  of  deference  to  the  gi]eat 
name  of  their  ancient  legislator,  Frederick  the  Second.  But  J?re- 
derick  was  himself  no  lawyer ;  and  the  lawyers  of  his  time  were 
incapable  of  rising  above  the  knowledge  of  their  age.  They,  ac- 
cordingly, contented  themselves  with  compiling  a  voluminous  body 
of  law,  extracted  from  the  Roman  codes,  to  which  some  modem 
decisions  were  added ;  and  the  nature  of  their  compilation  was 
wholly  inconsistent  with  the  simplicity  and  predsion  which  should 
characterize  a  good  code  of  laws.  They  atterwards  attempted  to 
reform  the  great  abuses  which  practitioners  had  introduced  mto  the 
conduct  of  lawsuits ;  and,  with  this  view,  they  drew  up  a  new 
mode  of  procedure,  which  throws  the  duty  of  conducting  the  plead- 
ings almost  exclusively  upon  a  jud^  appointed  for  that  purpose. 
In  endeavouring  to  remedy  the  possible  delays,  or  bad  faitn,  of  an 
advocate  chosen  by  the  parties  themselves,  by  the  substitution  of 
an  officer  who  has  no  interest  in  the  cause,  they,  in  reality,  intro- 
duced a  far  greater  abuse  than  that  which  was  proposed  to  be  cor- 
rected ;  tot  the  interests  of  parties  have  suflercd  more  from  the 
arbitrary  and  capricious  proceedings  of  the  judges  appointed  to 
conduct  the  pleamngs,  than  from  the  misconduct  of  advocates.  If 
any  other  proof  were  wanting,  in  addition  to  the  admissions  of  all 
enlightened  jurists,  as  to  the  defects  and  inconveniences  of  the 
Prussian  system  of  jurisprudence,  it  might  be  found  in  the  im- 
mense collection  of  orders  in  council,  ministerial  instructions,  re- 
scripts, modifications,  and  interpretations,  which  the  state  of  this 
code  has  rendered  necessary  since  its  last  republication  in  the  years 
1816  and  1817)  and  of  which  the  number  exceeds  that  of  the  arti- 
cles of  the  code  itself.  The  inhabitants  of  the  Rhenish  provinces 
are  justified,  therefore,  in  regarding  the  precipitate  introduction  of 
these  laws  as  an  arbitrary  act  of  power,  by  which  they  are  forced 
to  make  a  retrograde  movement,  in  order  that,  they  may  be  assimi- 
lated to  other  parts  of  the  Prussian  monarchy ;  which,  if  their 
condition  be  compared  with  that  of  the  Rhenish  provinces  in  re- 
spect to  agriculture,   commerce,   industry,  and  the  progress  of 
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knowledge,  will  be  found  to  be  far  below  them  in  the  scale  of  social 
improvement. 

The  people  of  these  provinces  have  not  entirely  abandoned  the 
hope,  that  the.  respectful  remonstrances  of  the  states  will  have  the 
efiect  of  convincing  the  King  of  Prussia  that  there  is  no  foundation 
for  the  re^rt  of  his  ministers,  that  the  public  feeline  is  in  favour 
of  the  ancient  Prussian  laws.  Public  opinion  is  decidedly  opposed 
to  any  alteration  of  the  French  codes ;  and  as  the  reservation  made 
in  the  king's  message,  in  favour  of  the  states,  leaves  an  opening 
which  wiU.  jusd^  any  modification  of  the  sweeping  decree  of 
substitution,  the  Prussian  government  will  act  wiselv  in  respecting, 
at  any  rate,  the  fundamental  principles  of  jurispruaence  to  which 
its  Rnenish  subjects  are  attached,  by  an  experience  of  the  practical 
benefits  they  have  derived  from  them.  These  fundamental  princi- 
ples are  the  equality  of  dvil  rights,  which  is  destroyed  in  Prussia 
m  the  privileges  granted  to  certain  classes ;  the  independence  of 
the  judges,  which  is  afiected  in  Prussia  by  a  subjugation  to  the 
hierarchy  incomj^tible  with  liberty  of  conscience,  and  the  free 
exercise  of  judicial  functions;  the  publicity  of  trials — a  natural 
consequence  of  which  is  an  oral  procedure.  This  publicity,  which 
existed  both  in  the  time  of  the  itomans,  and  in  that  of  the  ancient 
governors,  was  first  abolished  by  the  papal  decretals  towards  the 
dose  of  the  thirteenth  century.  The  Pope  believed  that  the 
secrecy  of  judicial  proceedings  would  furnish  him  with  a  more 
certain  means  of  extir^ting  the  heretics  of  Toulouse';  and  the 
dvil  tribunak  adopted,  m  succession,  an  innovation  which  relieved 
them  from  public  censure,  by  concealing  the  errors  they  were  liable 
to  commit,  while  the  veil  of  mystery  which  enveloped  Iheir  proceed- 
ings was  calculated,  in  the  eyes  of  the  vulgar,  to  invest  them  with 
an  air  of  greater  importance.  Another  advantage  which  the  Rhenish 
subjects  of  Prussia  are  particularly  desirous  of  retaining,  is  the 
abolition  of  the  inquisitonal  civil  procedure,  which  forms  the  basis 
of  the  Prussian  coae.  Under  this  process,  no  individual  is  allowed 
to  employ  the  means  which  he  may  consider  best  adaptod  to  support 
his  claims ;  the  parties  cannot  fix  upon  the  points  of  fact  and  of^law 
which  they  may  wish  to  form  the  subject  of  the  suit ;  but  the  whole 
form  of  proceeding  is  subjected  to  the  arbitrary  decision  of  a  single 
ju^e,  who  has  tne  power  of  determining  what  points  the  parties 
shafi  be  bound  to  try,  and  of  directing,  as  it  freauently  happens, 
minute-  inquiries  to  be  made  into  facts  in  whicn  neither  of  the 
parties  is  in  any  wa]^  interested.  This  is  an  abuse  of  which  the 
people  of  the  Rhenish  provinces  have  the  strongest  reason  to 
demrecate  the  re-introduction. 

jftut  Prussia  is  not  the  only  power  which  has  endeavoured  to 
deprive  her  proidnces  of  the  benefits  of  the  French  system  of  laws. 
The  Grand  Duke  of  He^  has  also  manifested  his  intention  of 
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substituting  the  Hessian  for  the  French  codes,  in  the  Rhenish 
provinces  re-annexed  to  his  dominions;  and  certain  colleges  of 
advocates,  which  thought  proper  to  make  some  observationB  on 
this  subject,  were  severely  censured.  The  Grand  Duke  submitted 
a  bill  for  the  re-oiganization  of  the  judicial  system  to  the  chamber 
of  deputies  at  Darmstadt ;  but  the  chamber  rejected  the  measure 
by  a  majority  of  a  single  voice.  This  circumstance  has  produced 
a  great  sensation  in  the  provinces,  the  inhabitants  of  which  seem 
to  be  strongly  attached  to  the  French  code. 

While  the  cabinets  of  Berlin  and  Darmstadt  were  occupied  with 
preparations  for  a  measure  which  has  excited  so  much  alarm  and 
dissatisfaction  in  the  Rhenish  provinces,  the  government  of  Bavaria 
commissioned  a  learned  magistrate  to  travel  into  Belgium  and 
France,  for  the  purpose  of  studying  the  judicial  institutions  of 
those  countries.  Such  was  the  object  of  the  mission  of  M.  de 
Feuerbach,  who  has  published  the  result  of  his  observations  in  a 
curious  work,  under  the  title  of*  Reflections  upon  the  Publicity  and 
Oral  Conduct  of  Judicial  Proceedings.**  (a)  The  high  character  of 
the  author,  the  originality  of  his  views,  and  the  many  important 
considerations  su^ested  by  his  *  Reflections,^  deter  us  from 
attempting  to  give  a  hurriea  incidental  analysis  of  the  work.  As 
we  purpose  devoting  an  article,  in  a  future  number,  to  its  detailed 
examination,  we  shall  at  present  merely  remark,  that  the  author 
sometimes  approves,  but  more  freouently  condemns,  the  forms  of 
proceeding  m  the  French  code.  W  hatever  opinion  we  may  fedi 
ourselves  Dound  to  express  upon  the  soundness  of  hb  condilsioiLB^ 
it  is  impossible  for  us  to  deny  our  tribute  of  admiration  to  the 
enlightened  feeling  and  spirit  of  impartiality  with  which  these 
researches  have  ^en  unaertaken  and  prosecuted.  They  are 
calculated  to  furnish  an  assurance  that  the  present  age  is  animated 
by  a  desire  of  improving  social  institutions,  and  of  enabling  men  to 
acquire^the  greatest  degree  of  happiness  which  can  result  from  a 
system  of  jurisprudence  conformable  to  the  spirit  of  the  times.  It 
is  well  known  that  the  art  of  surgery  has,  of  late  years,  been 
indebted,  for  great  improvement,  to  the  advances  which  have  been 
made  in  the  science  of  comparative  anatomy.  The  principle  of 
improving  our  knowledge,  by  extending  our  researches  into  sub- 
jects analogous  and  coUateral  to  the  immediate  object  of  our 
mquiries,  may  be  successfully  applied  to  the  science  of  jiirispro- 
dence.  We  nave  arrived  at  an  epoch  when  we  should  no  longer 
hesitate  to  break  down  the  absurd  barriers  opposed  to  the  prosraa 
of  knowled^,  by  prejudices  erroneously  ouled  national  The 
people  of  difierent  nations  should  mutually  study  and  compare 
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existing  institutions :  and  when  the  pubCc  opinion  of  each  nation, 
enlightened  hy  the  efforts  of  philanthropic  jurists,  the  founders  of 
comparaHve  jurisprudence,  shall  have  obtiuned  institutions  adapted 
to  the  national  manners,  and  the  national  wants,  we  may  begin  to 
hope  that  justice  will  be  established  upon  firm  and  permanent 
foundations. 

To  complete  this  sketch  of  the  state  of  jurisprudence  in  a  part  of 
Germany,  we  may  observe,  that  the  French  codes,  or  at  least  the 
French  civil  codes,  are  still  in  force  in  the  mnd  duchy  of  Baden, 
in  the  grand  duchy  of  Oldenburgh,  and  in  the  principality  of  Saxe 
Cobourg.  In  many  of  the  German  universities,  as  in  those  of 
Fribur^,  Bonn,  Landshut,  and  Heidelberg,  professors  have  been 
appointed,  by  whom  the  French  system  of  law  is  re^arly  taught ; 
so  that,  although  the  French  may  have  seen  their  judicial  institu- 
tions banished  from  some  countries,  on  which  they  had  imposed 
them  by  the  force  of  arms,  it  is  possible  that  a  nobler  triumph  is 
reservea  for  them.  The  inhabitants  of  the  banks  of  the  Rhine  are 
exhibiting,  at  this  moment,  the  most  unequivocal  prooft  of  their 
attachment  to  these  institutions ;  and,  while  this  testunony  is  borne 
to  their  merits  in  one  of  the  most  cultivated  parts  of  Europe,  the 
code  Napoleon  has  traversed  the  ocean ;  and  is  probably  destineil 
to  accelerate  the  march  of  intelligence  and  civilization  in  the  vast 
forests  of  Louisiana,  and  under  the  burning  suns  of  Hayti. 


AttT.  VI.— GAME  LAWS. 


Ask  a  farmer,  whose  property  are  the  fowls  in  his  poultry 
yard;  he  has  no  difficulty  in  answering  boldly  that  they  are 
nis  own.  He  provided  a  fit  place  in  which  they  mignt  be 
hatched  and  reared  without  disturbance,  and  he  has  since  sup- 
plied them  with  food  and  with  a  place  to .  roost  in ;  nor,  if 
they  should  happen  to  stray  into  some  neighbour'^s  ground, 
would  it  ever  occur  to  him  that  he  had  thereby  lost  his  pro- 
perty in  them.  But  why  may  not  all  this  be  said  of  the  squu'e^s 
pheasants  ?  The  squire  has  bestowed  ten  times  more  labour  and 
expense  in  hatching  and  rearing  his  pheasants,  than  -the  other  has 
about  his  poultrv :  he  has  sown  with  buck-wheat  extensive  fields, 
where  they  may  mre  sumptuously  every  day ;  and  he  has  set  apart 
spacious  woods,  where  they  may  repose  in  security,  while  armed 
keepers  watch  their  slumbers.  Now,  suppose  one  of  them  was  to 
fly  over  into  a  neighbour's  wood,  why  should  the  squire's  property 
be  at  once  determined?  Why  should  he  not  have  as  good  a 
claim  to  his-  pheasants  as  the  other  to  his  poultry  ?  We  appre- 
fiend,  after  all  that  has  been  said  and  written  on  this  subject,  the 
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real,  mnd  the  only  sdid  distinction  is  this, — ^that  the  fanner  knows 
his  poultry,  but  the  squire  does  not  know  his  pheasants.  The  one 
can  point  to  a  particular  fowl,  and  say,  I  have  reared  and  fed  that 
fowl,  and  therefore  have  a  right  of  property  in  it  The  other  can 
go  no  further  than  to  say,  that  he  has  reared  and  fed  many  jdiea- 
sants ;  but  whether  the  pheasant  sitting  upon  that  tree  be  one  of 
them  or  not,  he  cannot  determine;  any  ri^ht  of  property,  therefore, 
which  he  might  have  had,  is  too  uncertam  to  be  exercised;  and  a 
right  which  cannot  be  exercised  is  virtually  no  right  at  all.  This 
very  simple  view  of  the  subject  will,  we  apprehend,  solve  many  of 
the  intricacies  in  which  it  has  been  involved,  and  shew  that  wild 
animals  cannot,  generallv  speaking,  be  the  absolute  property  of 
any  subject,  in  respect  or  the  uncertainty  of  the  person  who  would 
have  a  right  to  clami  them.  By  the  term  absolute  property,  we 
mean  properly  which  will  remain  in  the  owner  or  those  claiming 
under  nim,  as  long  as  the  animal  itself  shall  exist. 

But  the  law  does  allow  a  man  to  have  in  these  animals  a  quali- 
fied property,  as  it  is  usually,  called,  that  is,  a  property,  perfect 
indeed  so  long  as  it  lasts,  but  which  may  be  determined  by  an 
alteration  in  the  state  of  the  animal,  without  any  act  of  its  owner; 
as  for  instance,  I  have  a  property  in  birds  hatched  on  my  lands  so 
long  as  they  remain  unable  to  fly ;  which  will  cease  when  they  are 
fle&ed.  I  have  a  property  in  a  wild  animal  which  I  have  tamed, 
whidi  will  cease  whenever  it  shall  escape  from  me,  and  return  to 
its  wild  haunts  and  habits.  I  have,  according  to  some  writers,  a 
property  in  wild  animals  confined  on  my  land  by  an  enclosure, 
which  property  will  cease  whenever  the  enclosure  shall  have  been 
removed ;  or  the  animals  escape  beyond  it.  (Bacon'^s  Abridgment, 
tit.  Game.)  So  that  we  may  lay  it  down,  that  whenever  uie  law 
can  ascertain  with  certainty  the  person  in  whom  the  right  of  pro- 
perty is  vested,  it  allows  that  right  to  be  asserted.  Before  wc 
quit  this  part  of  the  subject  we  should  mention  one  curious  excep- 
tion to  the  general  rule  that  no  one  can  have  an  absolute  proper^ 
in  wild  animals ;  which  exception  will  serve  as  another  instance  to 
show  that  the  rule  ceases  whenever  the  reason  for  jt  ceases.  If 
a  swan  not  marked  escape  from  its  owner  and  be  found  in  an 
open  navigable  river,  he  loses  his  property  in  it;  but  if  it  *  be 
marked  he  does  not :  a  point  of  law  pretty  well  understood  in 
the  olden  time,  and  still  kept  in  memory  oy  the  annual  **  swan 
hopping^  expedition  of  the  liOrd  Mayor  of  JLondon.  This  last 
instance  is  mentioned  merely  by  way  ot  illustration,  the  proper^ 
of  swans  differing  in  some  particulars  from  that  of  any  other  fowj^ 
in  respect  of  their  being  royal  birds,  and  even  the  privilege  <^ 
marking  them  at  all  being  confined  to  those  who  have  the  royal 
authority  to  do  so. 

However,  it  is  no  sooner  settled  that  an  absolute  property  in 
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Game  cannot  be  vested  in  a  subject,  than  the  man  of  preroga- 
tive steps  in  and  cUims  it  for  the  Kinff.  His  claim,  when 
stripped  of  certain  Latin  phrases,  in  which  it  is  pretty  gene- 
rally clothed,  amounts  in  plain  terms  to  this — ^that  the  King 
is  intitled  to  all  goods,  in  which  no  one  else  has  a  property:  a 
daim  which  none  even  of  the  most  arbitrary  of  our  soverdgns 
have  ever  asserted.  There  is  much  curious  learning  in  our  old 
law  books  on  this  very  question,  what  goods  shall  become  the  pro- 
perty of  the  Crown,  supposing  no  owner  of  them  to  be  known,  and 
what  shall  not;  a  question  which  could  never  have  arisen  if  this  claim 
were  good  to  its  full  extent.  **  If  aU  wild  animals  had  belonged  to 
the  Crown,^  as  Professor  Christian  rightly  observes,  ^^  it  would 
have  been  superfluous  to  have  specified  wnales,  sturgeons,  and 
swans.^ — ^Note  to  Blackstbne^s  Com.  2nd  vol.,  p.  419. 

It  is  not  necessary  to  say  more  upon  this  part  of  the  subject : 
should  the  reader  wish  to  pursue  it  further  he  will  find  it  ably 
illustrated  in  the  late  Professor  Christiana's  Treatise  on  the  Game 
Laws,  chap.  2. 

I£»  then,  wild  animals  have  no  owner,  it  follows  that  they  will 
belong  to  the  first  person  who  shall  have  the  luck  or  the  skill' to 
reduce  them  into  his  possession;  and  that  all  have  an  equal  right 
to  obtain  them.  And  this  right  we  apprehend  Jie  law  of  England 
at  this  moment  recognizes,  except  as  far  as  it  is  abridged,  as  indeed 
it  is  ver^  materially,  by  the  statutes  which  relate  to  qualification 
and  certificate.  The  statutes  of  qualification,  or,  more  properly, 
of  disqualification,  seeing  that  they  confer  a  right  upon  nobody,  but 
take  one  away  from  a  very  large  proportion  of  the  community, 
prohibit  all  persons,  except  those  of  a  given  rank  or  estate,  from 
pursuing  or  killing  particular  animals.  The  earliest  of  them, 
which  was  passed  in  the  19th  year  of  Richard  II,  and  is  still  in 
force,  fixed  the  qualification  to  kill  ^'  hares,  conies,  and  other  gen- 
tlemen'^s  game,^'*  at  40«.  a  year^  on  pain  of  one  yearns  imprisonment 
The  latest,  22  and  23  Car.  2,  c.  25,  reciting  that  ''  divers  disor- 
derly  persons,  laving  aside  their  lawful  tcades  and  employments, 
do  betake  themselves  to  the  stealing,  taking,  and  killing  of  conies, 
hares,  pheasants,  partridges,  and  other  Game,  intended  to  be  pre- 
seiVed  by  former  bws,  with  guns,  dogs,  trammels,  &c.  and  other 
enfpnes,  diisqualifies  all  persons  except  those  who  harve  lands  and 
tenements,  or  some  other  estate  of  inheritance  of  100/.  per  annum, 
or  a  life  or  a  leasehold  estate  of  99  years*  or  upwards  of  150/.  per 
annum,  and  except  the  son  and  heir  apparent  of  ^n  esquire  or 
other  person  of  higher  degree,  and  t&e  owners  of  forests,^  &c.  from 
havinff,  keepinlg,  or  using,  any  guns,  &c.  or  other  engines  afore- 
said. This  last  statute  confines  itself  to  declaring  who  shall  be  qua- 
lified  to  sport,  without  imposing  any  penalty  upon  the  breach  of^the 
enactment  The  5  Anne,  c.  14,  imposes  a  fine  of  5/.  upon  conviction 
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{wfcnre  a  Jusdce,  irithout,  however,  fepealing  the  13  Richard  II :  so 
that  a  person  having  409.  a  year,  if  he  Idll  same,  is  liable  to 
forfeit  52.;  a  person  having  398,  to  be  imprisoned  for  a  year.  The 
8  Greo.  1,  c.  19,  allows  aS  pecuniary  penalties  to  be  recovered  at 
the  option  of  die  prosecutor,  by  the  process  of  a  dvil  action  <x  in- 
formation, instead  of  a  summary  conviction. 

Supposing  a  man  to  be  Qualified  by  rank  or  estate  to  kill  Grame, 
he  must  now  also  annually  take  out  a  certificate  upon  a  given 
fitamp,  which  at  present  amounts  to  81. 13^.  6d.  The  52  Geo.  3, 
e  9o,  sched.  L,  makes  it  necessary  to  have  a  certificate  to  kill 
woodcocks,  and  some  other  aniwiAlg  which  are  not  considered  as 
strictly  Game,  and  may  therefore  be  killed  by  an  unqualified  man 
having  a  certificate. 

The  qualified  man  having  taken  out  such  certificate,  is  generally 
entitled  to  pursue  and  kiU  &ame  on  lands  in  his  own  occupation, 
or,  with  the  license  of  the  occupiers,  on  any  other  lands.  But 
without  such  license,  no  man  generally  speakings  not  even  the  lord 
of  a  manor,  can  justify  sporting  over  the  ground  of  another. 
There  is  a  notable  exception,  however,  to  this  rule  in  the  case  of  a 
forest,  chase,  park,  or  warren,  the  owner  of  which  has,  within  the 
limits  thereof,  die  sole  right  of  killing  the  Game,  to  the  exclusion 
even  of  the  owner  and  occupier  of  the  soil.  This  franchise,  which 
can  be  derived  only  from  a  royal  grant,  or  from  a  prescription 
which  supposes  one,  has  led  Sir  W.^lackstone  to  believe  that,  the 
property  m  all  Game  being  in  the  King,  he  has  a  right  to  enter 
upon  the  lands  of  any  subject  to  take  the  Game,  and  consequendy 
may  delegate  that  ,nght  to  another.  We  thiiJc  we  have  alreadj 
shewn  tluit  the  opinion  of  die  King  having  property  in' Game  la 
without  foundation.  Neither  do  we  think  there  is  more  ground 
for  supposing  that  the  Kiiu;  can  enter  senerally  upon  the  lands  of 
lus  subjects  in  pursuit  of  Game.  Tne  foundation  of  this  right 
is  laid  by  Sir  W.  Blackstone  upon  the  principle  of  the  feodal  law, 
that  the  King  is  the  ultimate  proprietor  of  all  the  lands  in  the 
kingdom,  they  being  all  held  of  him  as  the  chief  lord  or  lord  para- 
mount of  the  fee ;  and  that,  therefore,  he  has  the  right  of  the  uni- 
versal soil,  to  enter  thereon,  and  to  chase  and  take  such  creatures 
at  his  pleasure.    Comment,  vol.  ii,  p.  416.* 

To  this  there  is  a  ready  answer,  that  by  the  feodal  law  the 
ultimate  proprietor,  so  long  as  the  fee  remained  unforfeited,  had 
no  right  of  entering  upon  the  tenant,  or  disturbing  hb  occupa- 
tion ;  and,  afj  Professor  Christian  observes,  ^^  from  the  Eing*s 
right  to  the  universal  soil,  it  is  not  evident  why  he  should  have 
a  better  right  to  take  such  creatures  than  to  take  any  other 
production  of  that  soil.""  And  if  the  King  have  no  right  to  kill 
the  Game  concurrendy  with  the  occupier,  still  less  pretence  can  he 
have  to  exclude  him,  and  least  of  all  to  delegate  such  power  to 
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a  subject    If  it  be  asked,  How  then  do  we  account  for  the  exist- 
ence of  these  franchises  ?  the  answer  seems  not  difficult   Although 
the  Ejng  had  no  right  to  enter  upon  lands  which  had  already  bc^n 
granted  out  to  a  tenant,  yet  he  was  undoubtedly  considered  to  be 
Ae  proprietor  of  all  such  lands  as  were  still  unoccupied,  and  could 
either  retain  them  as  his  own  demesnes,  or  grant  them  out  upon 
such  tenure  as  he  pleased.    Accordingly,  we  find  that  our  early 
soverrigns  retained  for  themselves  large  tracts  of  such  land  as  was 
undeared,  and  of  course  unoccupied,  for  their  own  princely  recre- 
ation of  hunting.    These  tracts  of  land,  however  extensive,  must, 
from  the  nature  of  the  beasts  they  were  mainly  intended  to  shelter, 
have  been  as  unproductive  as  a  modem  fox-cover.     It  is  true  that 
some  of  the  Norman  princes,  not  satisfied  with  the  ample  territories 
thus  set  apart  for  their  diversion,  did  not  scruple  to  enlarge  them 
by  the  addition  of  districts  already  cultivated :  but  this  tyrannical 
exercise  of  power,  by  proving  so  much  more  than  is  necessary  for 
the  aigument  with  wnich  we  are  combating,  in  fact  proves  nothing. 
It  affords  a  precedent  not  merely  for  excludinff  the  tenant  of  the 
(and  from  the  riffht  of  killing  Game,  but  for  c&iving  him  from  his 
home,  puUing  down  his  house,  laying  waste  his  fields,  and,  in 
short,  tumin{^  a  country,  cheered  by  the  dwellings  of  man  and 
enriched  by  his  labour,  mto  a  howling  wilderness.    Not  do  we  re- 
member tnat  this  royal  devastation  was  ever  referred,  even  by 
ciown  lawyers,  to  any  better  principle  than  the  power  of  inflicting 
injuries  with  impunity ;  a  power  less  pernicious  in  its  example,  and 
lesf  vexatious  even  to  those  who  suffer  under  it,  than  that  which 
disguises  itself  under  the  robe  of  justice.     Defect  of  argument, 
however,  presents  little  obstacle  to  the  sticklers  for  prerogative,  even 
in  the  present  day.    In  the  good  old  times,  stei  pro  rattone  f>o/un- 
ia8  was  almost  an  universal  motto ;  and  we  therefore  find  that  the 
Charia  de  ForestOj  by  which  the  royal  prerogative  of  devastation 
was  in  some  measure  restrained,  was- wrested  from  the  Crown,  and 
maintained  by  the  people,  with  little  less  difficulty  than  the  more 
vaunted  palladium  of  Runymede.      These  tracts,    which  were 
marked  out  by  specified  boundaries,  were  of  four  kinds,  namely, 
forest,  chase,  park,  and  warren.    Each  of  these  was  dedicated  to 
the  preservation  of  particular  species  of  Game,  and  was  put  under 
the  jurisdiction  of  particular  officers,  whose  appointment  derived 
its  origin,  as  it  necessarily  must,  from  the  Crown.     It  would  be 
foreign  to  our  present  purpose  to  enter  upon  the  characteristics  which 
distinguished  these  franchises  from  each  other :  we  shall,  for  the 
future,  speak  only  of  a  warren,  which  is  the  lowest  of  them,  pre- 
mising, tnat  whatever  is  said  of  a  warren  is  intended,  unless  other-^ 
wise  expressed,  equally  to  apply  to  a  forest,   chase,  and  park. 
Many  of  them  continue  in  thenands  of  the  Crown,  and  are  held 
by  the  King  as  his  demesnes  to  this  day.     Many,  as  might  be 
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expected,-  have  been  granted  to  subjects,  the  transfer  being  some- 
times  that  of  the  whole  soil,  sometimes  merely  that  of  the  right  of 
lillinff  the  Game,  leaving  the  property  of  the  soil  in  the  Crown,  or 
in  otner  grantees.  As  population  increased,  the  lords,  glad  to 
sacrifice  some  portion  of  their  recreation  for  more  solid  advantages, 
sold  parts  of  the  land  for  the  purposes  of  agriculture.  Besides, 
after  the  extinction  of  the  larger  and  more  ferocious  animals,  such 
as  the  wolf  and  the  boar,  there  was  less  need  of  such  extensive 
desolation ;  many  of  the  animals  bein^  capable  of  bein^  pretorved 
as  well  in  cultivated  as  in  uncleared  districts.  The  lord,  nowever, 
on  granting  out  the  soil  for  the  purposes  of  agriculture,  and  that 
not  merely  upon  lease,  but  frequently  to  the  tenant  and  bis  hem 
after  him  for  ever,  stiU  reserved  to  himself  his  free  warren,  or  ex- 
clusive right  of  entering  the  lands  to  pursue  and  take  the  Game : 
a  reservation  just  as  equitable,  as  if  one  man  should  grant  to  ano- 
ther his  field,  reserving  to  himself  a  right  of  way  or  of  coowiion.  We 
apprehend  that  this  is  the  only  legal  foundation  for  any  franchise  of 
me  warren ;  and  that  the  title  to  the  Game,  if  traced  to  its  source, 
win  always  be  found  to  have  been  once  vested  in  the  same  person 
with  the  title  to  the  soil.  But  if  Sir  W.  Blackstone'^s  doctrme  be 
true,  the  Crown  has,  at  this  moment,  the  power  of  granting  to  a 
subject,  the  right  of  sporting  over  the  lands  of  another,  to  Uie  ex- 
clusion of  the  owner ;  a  power  not  only  unfounded  in  law,  as  we 
think  we  have  shewn,  but  of  which  the  most  arbitrary  times,  we 
believe,  afibrd  no  precedent.  On  the  contrary,  Lord  Coke  tells  ils 
that  Henry  8,  who  certainly,  as  he  says,  "did  stand  as  much 
upon  his  prerogative  as  any  king  of  England  ever  did,^  endeavoured 
to  make  a  forest  for  himself  about  his  house  at  Hampton  Court ; 
but  found  "  that  he  could  not  erect  either  forest  or  chase  over  other 
men^s  grounds  without  their  consents,'"  and  was  obliged  to  obtain 
the  consent  of  the  freeholders  and  customary  tenants  for  that  pur- 
pose, 4  Inst.  401.  It  is  true,  that  no  man  may  create  a  warren, 
even  on  his  own  lands,  without  a  grant  from  tne  Crown;  but  it 
must  be  remembered,  that  the  creation  of  a  warren  implies  the  for- 
mal appointment  of  ofiicers  to  guard  it ;  which  appointment,  it  must 
be  confessed,  no  subject  has  a  right  to  make.  And  we  shall  find, 
on  consulting  the  old  Reports,  that,  when  any  private  person  has 
thus  taken  upon  hunseli  illegally  to  set  up  a  warren,  the  oilence 
has  been  considered  to  consist,  not  in  taking  of  the  Game,  but  in 
the  creation  of  such  offices;  and  that  the  remedy  has  been  by  Quo 
WarraniOy  a  writ  exclusively  applied  to  those  who  have  taken 
upon  themselves  offices  with  which  the  Crown  has  not  invested 
tnem.  Having  thus  disposed  of  the  franchise  of  free  warren,  we 
shall,  for  the  future,  be  understood  to  speak  of  lands  where  no  such 
franchise  exists,  and  of  the  occupier  of  such  lands,  who  has  a  due 
qualification  and  certificate. 
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And  we  think  we  have  shown  that  the  occupier  has  the  undoubted 
right,  and  that  not  by  usurpation  or  connivance,  but  by  the  strict 
law  dT  the  hind,  to  pursue  and  kill  the  Game  on  his  own  land.  An 
interesting  doctrine  this  to  the  landowner  who  is  a  shooter :  but 
another  question  su^ests  itself  of  as  much  importance  to  him  if  he 
be  a  fox-nunter, — Has  he  a  right,  in  any  case,  to  do  so,  without 
leave,  on  the  land  of  another?  It  must  be  owned  that,  by  the 
common  law,  every  one  who  started  a  noxious  animal  had  a  ri^ht 
to  pursue  it  over  the  lands  of  another ;  a  right  which,  before  Kmg 
E^gar'^s  days,  was  probably  not  often  disputed ;  as  a  man  who  saw 
a  wolf  on  his  farm  would  not  be  apt  very  captiously  to  scrutinise 
the  right  of  pursuing  it,  and  woula  be  better  pleased  with  the  aid 
of  a  hunter  with  a  stout  heart  and  a  strong  arm,  than  if  he  bore 
even  the  most  respectable  parliamentary  qualification.  But  the 
age  of  wolves  is  gone,  and  tlie  age  of  foxes  has  succeeded.  The 
fox,  like  the  wolf;  is,  in  the  language  of  the  law,  ^<  a  noxious  ani- 
mal, accustomed  to  do  mischief;  ^^  and,  accordingly,  our  modem 
country  gentlemen  are  often  to  be  seen  following  Uie  smaller  beast 
of  prey  with  at  least  as  well  appointed  a  train,  and  as  destructive 
intentions,  as  their  ancestors  ever  disulayed  in  the  pursuit  of  the 
larger.  Only  the  same  courtesy  and  iiumanity  wliicn  has,  in  mo- 
dem days,  lessened  the  horrors  of  war,  has  also  considerably  sof- 
tened the  rigours  of  hunting.  The  war  between  the  ancients  and 
the  wolves  was  a  war  of  barbarous  extermination,  in  which  no 
quarter  was  given  on  either  side.  The  war  between  the  modems 
and  the  foxes  is  confined  to  slaughter  in  the  open  field,  and  is  never 
marked  by  clandestine  assassination  :  so  that  the  breed  of  the  foxes 
is  not  yet  ^uite  extinct,  like  that  of  the  wolves,  but  there  are  still 
many  left  in  the  island :  although  great  pains  are  taken  for  their 
destruction,  and  kennels  of  fleet  and  strong  dogs  are  in  various 
places  maintained  for  their  pursuit;  the  situation  of  such  kennels 
being  usuaUy  selected  with  such  singular  care  and  judgment,  that 
a  corresponaent  informs  us,  that  whenever  he  has  found  any  consi- 
derable number  of  foxes,  he  has  rarely  failed  to  find  a  kennel  of 
hounds  somewhere  in  the  neighbourhood;  without  which  provision, 
he  concludes,  the  whole  country  might  be  in  danger  of  being  over- 
run by  them.  Upon  such  grounds  stands  the  rigm  of  fox^^hunting. 
LfOrd  EUenborou^h,  indeed,  in  a  case  of  trespass  urought  against 
a  person  for  entering  the  plaintifTs  land  in  pursuing  a  fox,  is  re- 
ported to  have  directed  the  jury  ^^  to  find  for  the  plaintifi^,  if  they 
thought,  from  the  evidence,  that  the  defendant  pursued  the  fox  for 
his  own  pleasure  and  amusement,  and  if  they  thought  the  good  of 
the  public  was  not  his  sole  governing  motive.*"  Lord  Essex  v. 
Capd,  Christian's  Game  Laws,  114.  But,  with  all  the  deference 
due  to  so  great  a  lawyer,  who,  it  should  be  observed,  was  no  fox- 
hunter  himself,  we  cannot  understand  how,  if  it  be  a  duty  to  kill 
a  fox,  a  man  can  subject  himself  to  an  action  merely  by  performing 
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his  duty  with  alacrity.  But  the  pursuing  of  a  noxious  animal  is 
the  only  instance  in  which  an  entry  on  the  land  of  another  is  justi- 
fiable under  the  Grame  Laws,  except  in  the  case  of  free  warren.  It 
has,  indeed,  been  sometimes  supposed  that,  if  I  start  Game  on  my 
own  soil,  I  may  follow  it  into  my  neighbour's ;  but  we  apprehend 
that  the  decisions  fit)m  which  this  notion  takes  its  rise  are  to  be 
referred  only  to  the  ri^ht  of  keeping  Game  when  killed,  and  not  of 
entering  another's  soil.  We  will  give  an  instance  pedsely  in 
point  from  Manwood,  p.  389,  where  it  is  said,  '^  If  I  nnd  a  piiea« 
sant  in  my  lands,  and  I  let  my  hawk  fly,  I  may  follow  the  night 
into  another  man's  land  by  reason  of  the-first  property  which  I  had 
in  the  pheasant  ratume  soU ;  and  if  my  hawk  kift  the  pheasant  in 
another  man's  land,  I  may  enter  and  take  it,  by  reason  of  that 
property  and  pursuit ;  and,  in  that  case,  I  shall  not  be  punished 
as  a  trespasser  for  taking  and  canrying  away  the  pheasant,  out  only 
for  entering^  the  eround.  And  it  has  been  expressly  decided  that 
such  entry  is  unlawful  in  Deane  o.  Clayton,  7  Taunt  633. 

Supposing,  however,  our  qualified  sportsman  to  pursue  his  game 
over  my  land  without  my  licence,  what  is  my  remedy  ?  The  or- 
dinary remedy  which  the  laws  point  out  is,  tne  action  of  trespass, 
in  which  I  may  recover  the  amount  of  any  damage  actually  done ; 
but  as  the  damases  in  these  cases  are  generally  merely  nominal,  it 
becomes  material  to  consider  in  what  cases  I  shall  recover  my  costs 
though  the  damages  be  under  40«.  The  general  rule,  which  we 
need  not  here  dilate  on,  is,  that  in  this  case  the  plaintilF  shall  re- 
cover no  more  costs  than  damages.  An  exception  is  made  to  this 
rule  by  8  &  9  Will.  3,  c.  11,  which  provides,  tnat  if  the  judge  shall 
certify  that  the  trespass  was  wilful  and  malicious  the  plaintiff 
shall  recover  his  full  costs;  and  the  judges  have,  we  believe, 
considered  themselves  as  bound  'to  grant  dus  certificate,  when  a 
trespass  has  been  committed  in  pursuit  of  Game  after  notice  (a). 


(o)^  The  reader  who  is  not  aware  ant  is  mulcted  some  fifty  or  one  hun* 

of  this  distinction  may  have  been  dred  pounds,  under  the  pretence  of 

startled  by  a  case  in  wliich  the  Prince  costs  ror  liaving  shot  a  partridge,  to 

Leopold  of  Saxe  Coburg,  to  whom  wliich  the  owner  of  the  soil  had  no 

the  deputation  of  a  manor  had  been  legal  right,  and  the  Prince  Leopold 

gratuitously  granted  by  the  Corpo-  could  only  pretend  under  the  fiction 

ration   of  Kingston,  was  the   real  of  being  gamekeeper  to  the  Corpo- 

plaintiff.   The  Jury  having  returned  ration  of  Kingston.    In  a  case  of 

a  verdict  of  one  shillingdamages,  the  Drummond  v.  Frazer,  sittings  after 

Judge  (Mr.  Serjeant  On8low|  said.  Trinity  Term,  1887,  for  tre^ass  in 

with  some  warmth,  ''  Then  I  shall  hunting  after  notice.  Lord  Tenter- 

certifV."    This  action  serves  well  to  den,  C.  J.,  refused  to  certify ;  it  ap- 

elucidate  the  absurdity  of  the  law, —  pearing  that  the  defendant  had  leave 

the  nominal  plidntiff  seeking  com-  to  hunt  on  grounds  adjoining,  and  not 

pcnsation  for  damage  to  his  soil,  is  having  any  intention  ofcommg  on  the 

supposed  to  have  suffered  to  the  ex-  plaintiff's  land, 
tent  of  one  shilling,  but  the  defend- 
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Such  18  my  remedy  by  action  against  a  qualified  trespasser :  should 
he  be  unqualified,  I  may  either  proceed  against  him  for  the  penal- 
ties under  the  statutes  aoove  mentioned,  or  I  may  bring  my  action 
of  trespass,  in  which  I  may  recover  full  costs,  ^th  a  judge^s  certi- 
ficate ;  and,  in  some  cases,  (that  is,  ff  the  ddTendant  be  an  ^^  infe- 
rior tradesman,  apprentice,  or  other  dissolute  person,^  without  it, 
vid.4.&6W.  &M.  c.  23. 

The  law  has  also  armed  the  officers  of  forests,  chases,  parks,  and 
warrens  with  large  powers  with  respect  to  the  apprehension  of 
offenders ;  which,  though  obsolete  m  practice,  saU,  we  bdieve, 
remain :  we  cite  one  by  way  of  example,  21  Ed.  1 ,  ached.  2 — *^  If 
any  warrener  shall  find  any  trespassers  wandering  within  his  liber^, 
intending  to  do  damage  tnerein,  and  that  will  not  yield  themselves 
after  hue  and  cry  made  to  stand  unto  the  peace,  but  do  flee  or 
defend  themselves ;  although  the  warrener  or  his  assistant  do  kill 
such  offenders,  they  shall  not  be  troubled  upon  the  same.^ 

The  right  I  may  have  of  setting  sprinff-guns  and  other  destruc- 
tive engines,  to  prevent  trespasses  on  my  lands,  need  not  be  dilated 
on ;  as,  probably,  the  legislature  will  have  disposed  of  that  subject 
by  the  tune  this  article  will  be  in  thereader'*8  hands. 

Here  it  may  be  proper  to  advert  shortly  to  the  question,  Whose 
pnmerty  is  game,  thus  killed  on  my  land,  without  my  licence  ? 
And  the  rule  laid  down  in  the  case  of  Sutton  v.  Moody,  Lord 
Raymond'^s  Reports,  p.  261,  is  as  follows : — ^^  If  A.  starts  a  hare 
in  the  grounds  of  B.,  and  hunts  it,  and  kills  it  there,  the  property 
continues  all  the  while  in  B.  But  if  A.  starts  a  hare  in  the  ground 
of  B.,  and  hunts  it  into  the  ground  of  C,  and  kills  it  there,  the 
property  is  in  A.  the  hunter;  but  A.  is  liable  to  an  action  of 
trespass,  for  hunting  in  the  grounds  as  well  of  B.  as  of  C"  But 
these  two  propostions  can  scarcely  be  both  true.  Suppose  the  first 
to  be  true,  wnat  is  the  reason  of  it  ?  The  groimds  of  B.  are  not 
supposed  to  be  inclosed,  so  that  the  hare  may  perhaps  have  entered 
thereon  the  moment  before.  B.  must  therefore  have  the  property 
merely  by  the  possession ;  and  when  did  that  possession  commence? 
There  seems  no  way  of  answering  this,  but  by  saying  that  the 
possession  commenced,  and  that  B.  thereby  acquired  aproperty,  the 
moment  the  hare  came  upon  B.'^s  land.  Why  then,  m  the  second 
case,  does  not  C.  acquire  a  property  the  moment  the  hare  comes 
upon  his  land  ?  Since  then  these  two  propositions  are  inconsistent 
with  each  other,  and  the  first  seems  contrary  to  the  principles  laid 
down  in  our  books,  and  supported,  as  we  believe,  by  no  subsequent 
decision ;  while  the  second  agrees  with  the  general  doctrine,  that 
same  is  the  properW  of  the  taker;  and  it  is  also  confirmed  by  a 
dter  determination  (vide  Churchward  v.  Studdy,  14  East,  249), 
we  shall,  perhaps,  feel  disposed  to  doubt  the  trutn  of  the  first ;  and 
lawyers  generaOy  must  have  doubted  it,  or  they  might  always  have 
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t  rid  of  the  difficulty  respecting  the  costs  in  trespass  upon  land, 
y  bringing  an  action  for  the  Game  itself,  wherever  it  has  been 
both  started  and  killed  on  the  plaintifTs  land.  We  a^^ain  remind 
the  reader,  that  we  are  speaking  of  land  not  subject  to  firee 
warren. 

'Upon  these  grounds  stands  the  general  right  of  pursuing  and 
killii^^  Game ;  but  it  should  be  observed,  that  it  is  made  penal, 
by  several  statutes,  for  any  one  but  a  qualified  person,  or  one 
claiming  un4er  a  qualified  person,  to  have  game  in  nis  possession. 
The  statute  5  Ann.  c.  14,  prohibits  any  higlar,  chapman,,  carrier, 
innkeeper,  victualler,  or  aie-house-keei»er,  from  having  in  his 
possession,  or  buying,  selling,  or  offering  to  sell  any  hare,  &c. 
under  a  penalty  of  5/.  Then  the  9  Ann.  c.  25,  sec.  1,  prohibits 
all  unqualified  persons  from  selling,  or  exposing  to  sale,  any  hare 
&c.  under  the  same  penalties  as  are  by  5  Ann.  inflicted  upon 
higlars,  &c. ;  and  by  sec.  2,  if  any  hare,  &c.  be  found  in  the 
possession  o£  an  unqualified  person,  the  same  shall  be  deemed  an 
exposing  thereof  to  sale.  Both  these  Acts  make  an  exception  in 
favour  OT  one  claiming  under  a  qualified  person.  But,  not  to  mention 
some  earlier  statutes,  the  28  Geo.  2,  c.  12,  prohibits  even  qualified 
persons  from  selling  Game ;  and  58  Geo.  3,  c.  7^,  makes  it  penal 
to  buy  Game  even  nom  one  qualified.  And  by  4  and  5  W.  and 
M.  c.  23,  search  may  be  made,  as  in  case  of  stolen  goods,  by  a 
constable,  with  a  justice^s  warrant,  in  the  house  of  any  suspected 
persons  not  qualified. 

We  have  nitherto  confined  ourselves  to  such  privileges  (witli 
the  exception  of  entering  on  the  lands  of  another,  and  of  the 
selling  of  Game)  as  the  qualified  man  has,  though  the  unquali- 
fied man  has  not.  But  there  are  also  various  statutes  for  the 
protection  of  Game,  which  apply  equally  to  all  persons,  whether 

?ualified  or  not.  We  mean  the  statutes  against  poaching  or  taking 
rame  unfairly,  with  reference  either  to  the  manner  of  doing  it,  or 
the  season  of  the  year,  or  hour  of  the  day,  in  which  it  is  done. 
With  respect  to  the  manner  of  taking  Game,  the  2  Jac.  1,  c.  27, 
prohibits  shooting  Game  with  a  gun,  or  tracing  hares  in  the  snow, 
or  taking  them  with  hare-pipes :  it  seems  to  have  been  thought 
necessary  to  pass  the  48  Geo.  3,  c.  93,  expressly  to  allow  shooting 
hares  with  a  gun :  as  this  last  Act  does  not  mention  any  other  kind 
of  Game,  we  presume  it  was  thought  that  the  provisions  of  2  Jac 
1,  concerning  other  Game,  &c.  were  virtually  repealed  by  the  later 
qualification  acts :  whether  it  be  stiU  penal  to  trace  a  hare  in  the 
snow,  seems  to  be  uncertain.  The  seasons  of  the  year,  within 
which  particular  kinds  of  game  may  not  be  killed,  are  so  well 
known,  that  it  is  unnecessary  partictJarly  to  mention  them.  The 
S  Geo.  3,  c.  19,  which  regulates  the  matter  as  to  pheasants  and 
partridges,  limits  the  same  day  for  killing  them  and  having  them 
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in  possesdon ;  so  that  those  killed  on  the  last  day  ought  to  be 
eaten  die  same  day,  which,  as  the  birds  are  then  old  and  somewhat 
touffh,  is  inconvenient    We  have  heard  it  said  that  sportsmen 
sekbm  eat  Game,  a  remark  which  this  statute  may  perhaps  serve 
to  corroborate.     KQlinff  particular  species  of  Game,  on  Sunday 
or  Christmas-day,  is  abo  prohibited  by  13  Geo.  3,  c.  80.     But 
the  last,  and  by  fiir  the  most  important  branch  of  the  law,  relates 
to  the  taking  Game  at  night.     The  9  Ann.  c.  25«  sec.  3,  prohibits 
the  taking,  killing  or  destroying,  any  hare,  pheasant,  partridge, 
moor,  heath,,  game  or  grouse,  in  the  night-time,  under  penalty  di 
61.     The  13  Greo.  3,  c.  80,  increases  the  penalty  for  die  first 
offence  to  10/.  at  the  least ;  for  the  second,  20/.  at  the  least,  by 
summary  conviction ;  for  the  third,  to  50/.-— (the  proceeding  being 
by  indictment)— or,  in  default  of  payment  of  the  60/.,  to  six  months* 
imprisonment  at  the  least;  and,  if  the  justices  think  proper,  public 
whipping.     There  are  provisions  against  taking  rabbits  in  the  night 
by  3  Jac.  1,  c.  13,  and  22  and  23  Car.  2,  c.  25 ;    but  more 
particularly  by  5  Geo.  3,  c.  14,  which  makes  the  offender  liable 
<^  to  be  transported  for  seven  years ;  or  suffer  some  less  punishment 
by  fine,  whipping,  or  imprisonment,  in  the  discretion  of  the  Court.*** 
These  statutes  applv  to  the  taking  of  Game  in  the  night,  whether 
by  nets,  or  anv  other  engines :  but  as  it  was  found,  that  persons 
enga^^  in  sucn  illegal  practices  frequently  carried  arms  wiui  them 
to  protect  themselves  against  gamekeepers  or  others  who  might  be 
on  die  watch  to  oppose  them,  the  5^  Geo.  3,  c.  90,  was  passed, 
which,  after  reciting  that  '<  as  idle  and  disorderly  persons  frequently 
go  armed,   in  the  night-time,  for  the  purpose  of  protecting  them- 
oelves,  and  aiding,  and  abetting,  and  assisting  each  other  in  the 
illegd  destruction  of  Game  or  rabbits ;  and  whereas  such  practices 
are  found  by  experience  to  lead  to  the  commission  of  felonies  and 
murders,  for  the  more  effectual  suppression  thereof,**  enacts — 
^^  That  if  any  person  or  persons .  having  entered  into  any  forest, 
chase,  park,  wood,  plantation,  close,  or  other  open  or  inclosed 
ground,  with  the  intent  illegally  to  destroy,  take,  or  kiU,  Game  or 
rabbits ;  or  with  the  intent  to  aid,  abet,  and  assist  any  person  or 
persons  illegally  to  destroy,  take,  or  kill.  Game  or  rabbits,  shall  be 
found  at  ni^t,  (it  here  specifies  the  hours),  armed  with  any  gun, 
cross-bow,  fire-arms,  bludgeon,  or  any   other  offensive  weapon, 
everv  such  person  so  offending,  being  thereof  lawfully  convicted, 
shall  be  adjudged  ^It^  of  a  misdemeanor,   and  snail  be  sen- 
tencedto  transportation  for  seven  years,  or  shiill  receive  such  other 
punishment  as  may  bv  law  be   inflicted  on  persons  guilty   of 
misdemeanor;  and  as  tne  Court,  before  which  such  offenders  may 
be  tried  and  convicted,  shall  adjudge.** 

If  persons  so  engaged  should  be  disguised  as  well  as  armed,  it 
would  have  been  a  capital  felony  under  the  Black  Act,  9  Geo.  1, 
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c.  23;  but  as  Cleigy  is  vestoied  to  oflfences  under  the  Black 
Act,  hy  4  Geo.  4^  c.  54,  the  penalty  attached  to  it  would  not  now 
be  materially  greater  than  that  imposed  by  6^  Geo.  3,  c.  90: 

Thus  we  nave  endeavoured  to  give  a  general  view  of  the  state 
of  the  law  as  it  stands  at  present  with  respect  to  nme:  we  should 
however  observe,  that  besides  those  wila  animaJus  which  are  not 
mentbned  in  any  of  the  statutes  which  we  have  quoted,  and  the 
right  to  take  which  must  therefore  depend  on  the  general  princi- 
ptes  which  we  touched  upon  in  the  outset,  there  are  some  particular 
provisions  with  respect  to  hawks,  swans,  pigeons,  and  herons ;  for 
which,  we  refer  the  curious  reader  to  the  legal  writers  on  the 
subject  We  have  also  omitted  to  mention  those  statutes  which 
particularly  apply  to  deer,  for  reasons  which  we  shall  mention 
nereafter:  for  the  appointment  and  powers  of  gamekeepers,  as 
well  as  the  officers  of  forests,  chases,  parks,  and  warrens,  we  also 
refer  the  reader  to  those  who  have  written  more  at  large  on  the 
Game  Laws. 

We  now  proceed,  in  the  second  place,  to  examine  the  efficaqr 
and  justice  of  these  laws ;  and  we  believe  that  no  one  will  be  able 
to  take  even  the  cursory  glance  over  them,  which  this  short  and 
imperfect  article  is  calculated  to  afford,  without  perceiving  tha 
there  is  much  in  them  which  is  unfit  for  any  times,  and  much  more 
that  is  unfit  for  our  own  times ;  that  there  are  some  statutes  which 
might  well  be  consolidated,  and  many  more  which  require  to  be 
repealed.  We  shall  divide  this  second  branch  of  our  subject  into 
the  same  number  of  heads  as  the  first,  and  consider  them  in  the 
same  order.    And  first  of  the  proper^  in  Game. 

We  here  meet  with  aprelimmary  diffictdty,  that  of  knowing  what 
the  legal  definition  of  Game  is.  In  the  extensive  signification  of 
the  term,  all  wild  animals  which  afford  sport  to  their  pursuers  may 
be  called  Game :  but  we  have  seen  that  there  are  many  anima(s 
which  afford  sport  to  their  pursuers,  which  our  law  allows  to  be 
killed  by  persons  whom  it  considers  as  not  qualified  to  kill  Game. 
Agun,  if  it  be  said  that  those  animals  are  Game,  to  which  the 
statute,  law  has  extended  its  protection,  that  is  not  true ;  for  rabbits, 
though  actually  mentioned  as  Game  in  the  earliest  qualification  act, 
are  not  considered  as  Game.  How  much  uncertainty  would  be 
remedied  by  a  short  definitive  clause,  enacting,  that  whenever 
Game  is  mentioned  in  this  or  any  future  statute,  such  animals, 
enumerating  them,  shall,  unless  it  be  otherwise  expressed,  be 
understood  by  that  term !  Suppo/sing  this  difficulty  thus  disposed 
of,  as  it  easily  may  be,  we  come  to  tlie  consideration  (n  the 
question,  whether  it  would  be  expedient  to  make  any  legislative 
provision  respecting  the  property  m  Game.  It  has  been  proposed 
by  many,  wno  have  seen  the  evil  consequences  of  the  present 
regulations  concerning  the  seUing  of  game,   to  '^  make  game 
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properijf;'^  for  that  is  the  cnxient  expression.  Though  we  are 
strenuous  advocates  for  change  where  it  is  necessary,  we  think  it 
should  always  be  avoided  where  it  is  not  necessary,  as  being  almost 
invariably  attended  by  some  degree  of  uncertaintj  and  litigation. 
And  we  think  all  the  good  effects  which  are  antioteted  from  this 
measure  would  he  better  answcxed,  by  merdv  repealing  the  statutes 
which  prohibit  the  buying  and  selling  of  Grame,  and  leaving  the 
property  of  Game  where  it  is. 

We  nave  shown  that  by  our  law  no  one  is  capable  of  having  an 
absolute  property  in  game ;  and  it  seems  too  that  this  incapacity, 
since  it  is  not  imposed  by  arbitrary  provisions,  but  results  from  the 
nature  of  things,  cannot  be  removed  by  the  legislature. 

But  the  qualified  property  which  our  law  does  in  some  cases 
recogniKe,  coupled  with  the  undoubted  right  which  every  man  has 
to  fiill  redress  for  intrusion  on  his  lands,  and  perhaps  some  addi- 
tional facility  given  to  this  redress,  would,  we  think,  supersede  the 
necesrity  of  making  any  alteration. 

Still,  we  cannot  say  that  a  law,  that  wild  animals  shall  be  the 
jiroperty  of  him,  upon  or  above  whose  land  they  shall  be  for  the 
time  being  would  involve  either  injustice  or  absurdilj.  The  Civil 
Code  of  France,  though  it  makes  no  general  provision  concerning 
Game,  which  it  leaves  to  be  regulated  by  particular  laws,  yet 
declares  that  things,  which  the  owner  of  the  soil  has  placed  upon 
it  for  the  service  and  use  of  such  soil,  shall  be  immoveable  by 
destination ;  and  it  specifies  among  other  property,  rabbits,  pigeons, 
and  fish. — Art  524. — ^And  perhaps,  we  should  think,  there  would 
be  no  objection  in  these  days,  to  the  putting  deer  in  inclosed  parks 
a^acent  to  dwelling-houses,  upon  tne  footing  of  other  tame  and 
domestic  animals ;  since  their  size,  the  variety  of  their  marks,  and 
the  frequent  opportunities  of  observing  them  in  such  parks,  makes 
it  tolerably  easy  to  identify  them :  besides,  they  are  now  considered 
more  as  an  article  of  value,  and  less  as  an  object  of  sport ;  and, 
therefore,  we  have  thought  they  ought  not  to  be  included  in  those 
remarks  which  we  apply  to  Game  in  general 

But  though  we  tninK  thus  favourably  of  the  present  laws,  as  far 
as  they  regulate  property  in  Game,  our  opinion  is  very  different 
of  them,  as  far  as  they  require  a  qualification  to  kill  it.  Every 
man  is  qualified  to  eat  pine-apples;  that  is,  when  he  can  get  them. 
Does  any  evil  result  from  this  ?  Would  a  man  be  listened  to,  who 
should  propose  to  limit  the  right  of  eating  pine-apples  to  those  who 
have  100/.  a  year  in  lands  and  tenements  ?  And,  yet,  what  better 
reason  is  there  for  imposing  such  a  limitation  on  the  right  to  kill 
Game  ?  We  never  heard  one  which  had  any  weight :  let  us  discuss 
those  we  have  heard.  The  reasons  which  Sir  W.  Blackstone  gives 
for  this  limitation  are  four: — 

1st.  ^^  For  the  encouragement  of  agriculture  and  improvement 
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of  lands,  by  giving  every  man  an  exclusive  dominion  over  his  own 
soil.'* 

A  conclusive  reason  enough  against  giving  a  general  license  to 
all  persons  to  pursue  Game  over  their  neighbour  s  lands ;  but,  by 
allowing  a  man  to  sport  on  his  own  lands,  you  ffrant  him  an 
amusement  which  he  will  take  care  shall  not  mtertere  with  their 
improvement ;  and  you  leave  his  dominion  over  his  own  soil  as 
exclusive,  and  more  complete,  than  it  was  before. 

2d.  '^  For  preservation  of  the  several  species  of  those  animals, 
which  would  soon  be  extirpated  by  gcQeral  liberty.'** 

No  doubt  a  general  liber^  would  lead  to  their  extirpation ;  but, 
let  this  liberty  be  restricted  to  the  limits  of  each  man's  own  soU, 
and  you  take  the  most  effectual  way  of  preventing  their  extirpation, 
by  interesting  those  who  best  know  their  habits  and  their  haunts 
in  preserving  them. 

Sd.  **  For  prevention  of  idleness  and  dissipation  in  husbandmen, 
artificers,  ana  others  of  lower  rank,  which  would  be  the  unavoidable 
consequence  of  universal  license.** 

These  consequences  are  obviated  at  once,  if  none  be  allowed  to 
sport  except  on  his  own  land ;  the  great  mass  of  husbandmen, 
artificers,  and  others  of  lower  rank,  having  no  land,  and,  therefore, 
no  means  of  indulging  in  this  particular  kind  of  idleness  and 
dissipation. 

4tii.  **  For  prevention  of  popular  insurrections  and  resistance  to 
the  government,  by  disarming  the  bulk  of  the  people :  which  last 
is  a  reason  oftener  meant  than  avowed  by  the  makers  of  Forest  and 
Game  Laws.** 

Whether  this  be  historically  true  or  not,  it  cannot  apply  to  this 
country,  where  the  Game  Laws  have  not  the  effect  of  disarming  the 
people,  who  may  keep  what  weapons  they  please,  so  that  they  do 
not  use  them  for  the  aestruction  of  Game.  If  so  acute  a  writer  as 
Blackstone  saw  no  medium  between  restricting  all  below  a  certain 
degree  from  sporting,  even  on  their  own  sou,  and  granting  an 
<<  universal  license  **  to  every  one  to  sport  where  he  may  choose,  it 
IB  less  wonderful  that  persons,  less  accustomed  to  think  and  to 
reason,  should  have  adopted  the  same  fallacy.  When  you  propose 
to  repeal  the  qualification  acts,  you  are  thought,  by  many,  to 
recommend  the  granting  of  a  kmd  of  universu  firee- warren  over 
the  whole  soil  of  the  kingdom.  Now,  we  do  propose  the  repeal  of 
the  qualification  acts ;  but  we  propose,  also,  to  leave  to  every  man 
the  exclusive  dominion  over  his  own  soil :  we  propose  to  found  the 
protection  of  Game,  not  on  a  privilege  which  favors  one  class  to 
the  exclusion  of  the  rest,  but  on  that  right  of  property  which 
embraces  every  member  of  a  civilized  commimity  :  we  propose  to 
expunge  the  useless  and  odious  code  of  feudal  barbarism,  and  to 
replace  it  by  the  simple  proposition  of  the  Roman  law,  Qui  alienum 
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fundum  ingrediiur  venandi  aut  aucupandi  graHA^  potest  a 
domino  prohiberi  ne  ingrediatur,'^ 

For  tnis  purpose,  no  new  powers  need  be  granted  to  the  occupier 
of  the  land,  who,  as  we  have  seen,  may  bring  his  action  against 
any  person  who  disturbs  his  possession :  perhaps,  however,  if  the 
quahfication  acts  were  repealed,  it  would  be  necessary  also  to  allow 
tne  plaintiff,  in  these  actions,  to  recover  his  costs  for  a  trespass,  even 
without  notice,  unless  the  defendant  could  show  that  he  nad  some 
^und  for  believing,  that  he  had  a  right  to  come  upon  the  land 
in  question.  Perhaps  such  actions  might  be  allowed  to  be  tried  in 
the  county  courts,  which,  we  believe,  are  soon  to  be  established. 
Even  if  a  summary  conviction  were  to  be  allowed,  of  which  we 
should  much  disapprove  wherever  a  decision  by  jury  could  be 
obtained,  there  would  be  no  additional  hardship,  if,  in  retain- 
ii^  the  same  process,  and  the  same  penalties,  you  made  the 
oronce  to  consist  in  the  entry  on  another^s  soil  in  quest  of  Game, 
rather  than  in  the  using  a  gun  or  dog  without  being  qualified. 
It  was  proposed  by  Lord  Whamcliffe^  late  bill,  to  give  to  the 
occupier  a  power  of  at  at  once  apprehending  a  trespasser ;  but,  when 
we  consider  the  frame  of  mind  m  which  such  apprehension  would 
generally  be  attempted,  and  the  contests  to  which  it  would  lead, 
and  those  generally  between  parties  armed  with  deadly  weapons, 
we  cannot  but  think,  with  Lord  Eldon  (6),  that  such  a  clause 
would  be  in  the  highest  degree  objectionable. 

We  are  so  thoroughly  persuaded  of  the  injustice  and  absurdity 
of  the  principle  of  all  qualification  acts,  that  we  should  be  rather 
sorry  to  see  them  made  less  obscure,  and  more  fit  for  modem  times ; 
and,  therefore,  feel  little  disposition  to  apply  ourselves  to  the 
pointing  out  their  particular  defects :  no  one,  however,  can  avoid 
observing  the  absurdity  of  allowing  the  son  to  be  qualified  in  right 
of  his  father,  when  the  father  himself  is  not  qualified ;  of  confining, 
in  these  times  and  in  this  coimtry,  the  qualification  to  landed 
property ;  or,  of  bringing  to  bear  on  the  offender  the  cumbrous 
artillery  of  three  different  statutes— one  requiring  the  qualification. 


.  (5)  When  we,  however,  contrast  lor !  a  coroner's  inquest  had  been  the 

this  argument  of  the  noble  Lord's,  result  of  a  mistaken  notion  on  the  law 

with  hu  speech  on  the  Spring-Guns'  of  trespass,  would  his  Lordship  have 

Bill,  we  can  scarcely  believe  that  the  justified  the  placing  an  unreasoning 

same  senator  could  have  uttered  both,  and  deadly  instrument  as  the  guar- 

When  his  Lordship  told  his  good-  dianofhis  Game,  instead  of  a  rational 

humoured  story  of  the  trespassers  on  and  possibly  humane  keeper  ?  we  are 

his  own  estate,  he  should  have  fancied,  sure  that  he  would  not;  and,  yet,  he 

thatinstead  of  himself  there  had  been  would  have  reserved  to  others  thb 

a  sprinff-gun  in  the  field  to  argue  the  right  of  doing  an  evil  which  he  would 

law ;  tnat  instead  of  an  invitation  to  shrink  from  committing  himself, 
dinner  with  the  Lord  High  Chancel- 

T  2 
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a  second  impoong  a  penalty  for  gporting  without  it,  and  a  third 
allowing  an  action  to  be  brought  tor  the  penalty.  We  hope  that 
the  bill,  which  is  now  soing  though  the  House,  to  regulate  the 

Sialification,  will  amena  these  defiscts ;  but  we  hope,  much  more, 
at  the  discussion  of  the  subject  will  lead  thinkinff  men  to  ask 
themselves,  where  is  the  need  of  requiring  any  qualification  at  all. 

The  right  of  insisting  on  a  certificate,  or,  in  other  words,  of 
imposing  a  tax  (c)  on  the  amusement  of  sporting,  stands  on 
perfectly  different  grounds,  and  seems  as  equitable  a  tax  as  can  be 
devised :  nor  would  a  complaint  at  paying  for  the  fowls  of  the  air 
come  with  much  consistency  firom  a  people  who  pay  so  cheerfully 
for  the  light  of  heaven. 

Of  the  right  of  pursuing  Game,  little  need  be  added  to  what  has 
been  already  incioentally  remarked. 

The  grievances  which  arose  from  the  establishment  of  forests, 
chases,  parks,  and  warrens,  are  happily  known  to  us  only  from 
jbistory.  There  are«powers  granted  to  tne  officers  of  these  franchises 
by  these  statutes,  which  probably  remain  unrepealed  only  because 
they  are  unknown,  and  which  ought  to  be  abolished.     As  we  think, 
however,  that  the  existence  of  these  firanchises  maybe  traced  to  alq^ 
source,  and  that  they  cannot  be  considered  as  burthensome  to  those 
who  havepurchased  or  inheritedlands  which  have  from  time  immemo- 
rial been  known  to  be  subject  to  them,  we  should  be  sorry  to  see  the 
le^slature  abolish  them  expressly :  private  property  ougnt  never  to 
be  sacrificed,  except  to  gain  a  clear  public  good.    All  the  grievances 
eonnnected  with  tnem  would  be  nilly  remedied  by  repealing  the 
statutes  relating  to  them,  and  placing  their  officers  on  the  footing 
of  other  gamekeepers.     We  will  take  this  occasion  to  remark,  that 
though,  by  repealing  the  qualificition  acts,  we  should  at  once  ^ve 
every  occupier  of  land  a  right  of  sporting,  yet  this  right  might 
always  be  given  up  by  his  own  consent  in  favour  of  the  landlord, 
who  might  reserve  to  himself  the  exclusive  right  of  killing  Game. 
So  that,   allowing  the  necessity  of  preserving  the  Game  at  all 
hazards,  and  admitting  the  paramount  importance  of  the  residence 
of  the  country  gentlemen  on  theur  estates,  the  preservation  of  the 


(c)  A  learned  friend  who  can  only  very  strict  as  to  his  Game^  would 
shoot,  and^  then^  not  verv  well^  for  think  it  unreasonable  to  set  his  keep- 
about  ten  days  in  the  middle  of  Sept.^  ers  at  me :  but  I  cannot  say  I  am  as 
would  have  us  suggest  that  certifi-  comfortable  as  if  I  had  my  privilege 
cates,  for  a  limitea  period,  should  in  my  pocket.  I  would  give  a  guinea 
be  granted  at  a  lower  rate ;  and>  he  not  to  skulk  when  I  see  a  ^tit  tarn  face 
contends,  that  such  a  charge  would  looking  over  the  hedge ;  and,  if  the 
be  productive  to  the  revenue. — "I  certificate  cost  no  more^  Sir  W.  wouJd 
never  take  out  a  certificate,  because  not  let  even  a  guest  carry  a  gim  on 
I  think  half-a-guinea  a  shot  too  dear  his  estate  without  one." 
for  my  sport ;  and  Sir  W.  W.,  though 
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country  being  the  inddental  effect,  while  the  destruction  of  the 
Game  is  the  primary  object  of  that  residence;  still,  when  we 
consider  how  often  the  landlord  would  thus  exclude  his  tenant 
from  sporting,  and  what  immense  tracts  of  land,  in  England,  are 
vested  in  a  few  proprietors,  any  fears  for  the  extirpation  of 
Game,  from  taking  away  restrictions  on  qualification,  are  perfectly 
absurd. 

On  the  subject  of  the  sale  of  Game,  we  are  relieved  from  our 
labour  by  observing,  that  this  subject  seems  at  last  to  be 
understood. 

We  heartily  congratulate  the  people  at  large,  that  the  country 
gentlemen  seem  to  be  at  length  convinced  uiat,  let  them  make 
what  laws  they  will,  aldermen,  '^  tradesmen,  and  other  dissolute 
persons,^  have  eaten,  are  eating,  and  will  eat,  their  hares, 
pheasants,  and  partridges.  It  must.be  so :  all  theory  j>roved  this, 
and  all  experience  confirms  it ;  so  that  they  have  no  choice  whether 
there  shall  be  a  trade  in  Game,  but  only  whether  that  trade  shidl 
be  carried  on  under  the  sanction  of  the  law,  or  in  spite  of  it. 

Now  we  freely  confess,  that  the  hopes  of  those  who  think  that, 
by  l^alizing  the  sale  of  Gkune  you  will  put  a  stop  to  poaching,  are 
much  too  sanguine  :  it  is  enough  for  us  that  we  may  reduce  the 
offences,  and  their  consequent  crimes,  to  a  tenth  part  of  their  pre- 
sent multitude  and  magmtude.  A  pheasant  will  always  be  worth 
eating ;  and,  until  some  great  change  shall  ha^'e  taken  place  in  the 
habits  of  our  peasantry,  there  will  be,  in  every  village,  one  or  two 
men  who,  in  default  dT  easier  robbery,  will  be  sufficiently  pleased 
with  this  nocturnal  sporting  to  be  content  with  a  very  low  profit 
upon  the  produce  of  it.  If  it  then  be  asked.  Why  alter  the  law 
unless  you  can  prove  that  benefit  will  be  gained  by  the  alteration  ? 
we  shaQ  take  leave  to  answer  that  question  by  asking  another,-— 
Why  fetter  us  with  a  vexatious  exception  to  the  general  rule,  that 
each  may  do  what  he  pleases  with  his  own,  unless  you  can  prove 
that  such  a  restriction  is  compensated  by  an  adequate  advanta^  ? 
Now,  whether  the  prohibiting  the  sale  of  Game  oe  attended  with 
any  advanta^  is,  to  say  the  least  of  it,  doubtful.  Do  these  pro- 
hibitions limit  the  supply  of  Game  ?  It  is  abundantly  proved  that 
they  do  not.  No  one  who  has  read  the  report  of  the  Committee  oa 
this  subject  can  doubt  that  every  one  who  wants  Game  can  ^et  it. 
Do  they  limit  the  demand  ?  We  believe  they  do  not,  but  tms  still 
remains  to  be  tried ;  and  we  rejoice  to  observe  that  the  legislature 
has  determined  to  make  the  experiment. 

This  subject  naturally  leads  us  to  another,  which  is  intimately 
connected  with  it,  and  which  b^ins  to  assume  an  importance 
hardly  capable  of  exaggeration.  We  now  appeal  no  longer  to  the 
lucubrations  of  lawyers,  or  the  reflection  of  acute  observers ;  but 
we  defy  you  to  find  any  one  person  of  common  sense  among  the 
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most  inattentive  spectators  cf  what  is  passing  around  them,  who 
has  not  seen  the  lamentable  efTects  of  our  present  Game  Laws. 
These  hiws  are  tilling  our  prisons,  and  loading  our  hulks.  Not  an 
assize  passes  that  they  do  not  consign  many  to  transportation,  and 
not  a  tew  to  the  gallows.  During  the  last  circuit  same-keepers 
were  convicted  for  murdering  poachers,  and  several  poachers  of 
similar  crime  towards  keepers  and  preservers.  Is  this  a  state  of 
things  which  justifies  us  in  sitting  with  our  arms  folded,  and  wish- 
ing poaching  was  less  frequent  ?  or  does  it  not  require  every  one, 
according  to  his  means,  by  his  voice,  by  his  ]^n,  by  his  influence, 
to  inquire  into  and  to  explain  the  causes  of  this  evil,  and  to  endea- 
vour to  find  and  to  enforce  the  remedy  ?  Let  us  observe  the  pro- 
Sess,  and  that  a  natural  one,  which  has  brought  things  to  this 
ghtful  pass.  It  is  foimd  that  Game  requires  a  protection,  that 
is,  a  penalty  upon  the  onence  of  taking  it.  Now  this  offence,  com- 
pared with  those  crimes  which  violate  tne  security  of  a  mane's  dwell- 
mg,  or  deprive  him  of  property  useful  to  his  subsistence,  is  evi- 
dently a  slight  one,  and  tnerdTore  a  slight  penalty  is  at  first  at- 
tached ;  sufficient,  however,  to  repress  that  universal  licence  which 
complete  impunity  might  have  encouraged.  So  far  all  is  welL  It 
is  however  found  that,  in  spite  of  a  penalty  adequate  to  the 
offence,  the  number  of  offenders  continues  the  same.  The  scruire 
says,  **  Let  the  penalty  be  doubled,^  and  it  is  doubled.  Still  the 
offenders  remain  the  same  in  number;  and  when  seen  by  the  game- 
keeper seem  less  to  like  bein^  caught  than  they  did  betore.  This 
is  very  odd ;  and  the  squire  mfers  from  it,  that  if  the  penalty  be 
trebled  the  offenders  will  be  fewer,  and  more  easy  to  apprehend. 
He  gives  notice  of  a  bill  to  that  effect  on  a  given  day.  Unlucky 
the  wight  whom  business  or  pleasure  calls  up  to  London  on  that 
day :  the  road  is  covered  with  rural  legislators,  drawn  Up  by  a 
spell  more  powerful  than  the  Speaker^s  warrant.  It  is  in  vain  that 
you  prove  that,  where  the  temptations  to  commit  a  crime  are 
strong,  the  mere  increasing  of  the  penalty  has  a  greater  tendency 
to  increase  the  ferocity  of  the  offenders  than  to  lessen  their  num- 
bed; in  vain  do  you  expose  the  wicked  inhumanity  of  the  principle — 
that  property  is  to  be  protected  by  penal  terrors  in  proportion  to 
its  insecurity,  without  reference  to  its  value.  Bentham  and  Becca- 
ria  they  have  never  read*  Mackintosh  and  Romilly  they  have  never 
listened  to.  In  vain  do  you  refer  to  experience,  the  late  but 
wholesome  instructress  of  the  unreflecting.  Though  the  new  sta- 
tute be  passed  upon  the  same  principle  as  the  old,  a  contrary  effect 
is  anticipated.  A  diametrically  opposite  motion  is  expected  to  re- 
sult from  giving  the  machine  a  fresh  and  a  stronger  impulse  on  the 
same  side.  Well ;  the  country^  properly  so  called,  decides  the 
question,  and  the  bill  passes.  Still  the  result  is  puzzling :  the 
offenders,  %vho  have  unnappily  been  weaned  from  lawful  employ- 
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ment,  do  not  reform,  and  will  not  starve ;  neither  does  the  aggra- 
vation of  the  penalty  at  all  increase  their  docility  in  surrendering 
themselves  up  to  it :  on  the  contrary,  they  go  forth  in  stronger 
bodies,  armed  and  arrayed,  and  determined  to  stand  by  each 
other.  It  would  be  idle  in  the  gamekeeper  to  attempt  to  do  his 
duty,  unless  he  has  also  his  party  as  well  armed,  nerved  with  the 
same  courage,  and  bound  to  each  other  by  the  same  fidelity.  And 
thus. 

Blood  hath  bought  blood,  and^lows  have  answered  blows. 
Strength  matched  with  strength,  and  power  confronted  power. 

Where  is  this  atrocious  system  to  stop  ?  If  there  be  a  pmnt  of 
severity  which  will  have  the  efiect  of  putting  down  the  offence,  it  is 
evident  that  your  laws  have  not  reached  that  point :  your  system, 
unless  abandoned,  must  be  perfected;  and  you  can  act  witn  con- 
risteney  only  by  increasing  the  penalty  till  the  life  of  a  pheasant  and 
of  a  man  shall  oe  protected  by  the  same  sanctions.  But  if  severity 
alone  has  not,  and  cannot,  lessen  the  evil,  retrace  your  steps,  mi- 
tigate the  severity  of  your  laws,  provide  less  for  punishment,  and 
more  for  prevention.  And,  having  thus  done  your  duty  as  legislators, 
stop  not  there :  you  have  found  that  no  good  results  nom  increasing 
the  punishment  of  the  offence ;  try  what  good  can  be  done  by  de- 
creasing the  temptation  to  commit  it  Abandon  the  pernicious  affec- 
tation of  feeding  Game  in  such  immense  numbers  as  would  make 
poachers  where  they  did  not  find  them ;  be  content  to  give  up  the 
lasy  ostentation  of  those  battues  which  neutralise  the  knowledge, 
the  activity,  and  the  energy  of  the  English  sportsman.  Think  no 
pains  ill  bestowed,  and  even  no  condescension  thrown  away,  which, 
by  bringing  you  better  acquainted  with  the  habits  of  thmking  of 
the  peasantry,  may  give  you  opportiinities  of  advancing  their  re- 
formation :  for  this  purpose  encouru^,  without  attempting  to  force, 
their  industry ;  promote,  without  affecting  to  regulate,  their  amuse- 
ments. And  when,  as  we  fear  will  sometimes  be  the  case,  you  shall 
find  the  minds  of  the  old  too  much  hardened  by  evil  habits  to  be 
capable  of  receiving  any  kindlier  or  better  impressions,  the  young, 
at  least,  are  in  your  power,  and  may  be  moulded  as  you  will.  Be 
sure  that  they  are  of  more  value,  even  to  you,  than  many  phea- 
sants :  be  sure,  that  if  they  once  enter  upon  an  education  of  dis- 
honesty and  violence,  they  will  not  fail  to  make  a  fearful  progress 
in  it.  X  ou  now  reauire  armed  men  to  guard  your  preserves : — ^may 
you  never  want  tnem  to  protect  your  houses !  The  war  com- 
menced in  your  woods  may  be  ended  in  your  chamber: — the  ruffian 
you  have  made  in  vindicating  the  life  of  a  pheasant  may  consum* 
mate  his  crimes  in  the  destruction  of  your  own. 
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Akt.  VII.  THE  DRAMATIC  CENSORSHIP. 

The  importance  of  bills  submitted  to  the  legislatute  is  far  from 
affording  a  test  of  the  quantity  of  deliberative  wisdom  bestowed 
upon  them ;  for  many  laws,  most  materially  afiedang  the  rights  and 
liberties  of  the  people,  have  been  passed  with  little  or  no  discussion, 
and,  in  all  probability,  with  no  very  accurate  perception  of  their 
nature  and  tendency  on  the  part  of  a  great  proportion  of  the  law 
makers.  Parliament  frequently  gives  a  passive,  unreasoning  assent 
to  new  laws ;  but  always  manifests  a  jealous  vigilance,  when  it  is 
proposed  to  reduce  the  bulk  of  the  statute-book,  by  the  repeal  of 
a  frivolous,  inoperative,  or  injurious  enactment  Hence  tne  evil 
inflicted  by  bad  laws  is  much  more  easily  created  than  cured ;  and 
weU-intentioned,  but  indolent  legislators,  whose  co-operation  in  the 
business  of  legislation  consists  chiefly  in  the  silent  eloquence  of  their 
votes,  will  do  well  to  reflect  a  little  on  the  facility  with  which  such 
laws  are  passed ;  and  to  contrast  that  facility  with  the  difficulty^ 
if  not  the  active  opposition,  with  which  any  attempts  to  repeal  or 
modify  them  are  usually  encountered.  The  flimsy  pretexts  under 
which  measures,  seriously  encroaching  upon  public  liberty,  or  upon 
the  rights  of  particular  classes  of  the  commmiity,  have,  at  various 
times,  received  the  sanction  of  the  legislature,  are  calculated  to 
excite  astonishment  and  ridicule,  when  they  are  examined  at  a 
distance  from  the  period,  at  which  ministers,  by  the  aid  of  temporary 
panics  and  prejucUces,  have  been  enabled  to  ^ve  them  a  colour  of 
plausibility,  and  render  them  available  to  political  purposes.  Let 
the  encroachment,  however,  be  once  estabhshed,  and  the  portion  of 
constitutional  territory  wrested  from  the  people  becomes  so  much 
sacred  ground  for  the  champions  of  existing  institution^,  which 
they  are  prepared  to  maintain  against  all  future  attempts  to  recover 
it.  When  Lord  Castlerea^h  proposed  to  the  House  of  Commons 
the  Seditious  Meetings^  Bill,  and  other  measures  of  coercion  in 
I8I7,  he  read  to  that  assembly  a  number  of  extracts  from  an  obscure 
pamphlet,  written  by  a  crazy  mechanic  natned  Spence,  in  which  a 
project  was  broachea  for  restoring  the  national  prosperity,  by  an  equal 
partition  of  the  landed  property  of  the  kingdom.  This  book  would 
probably  never  have  been  neard  of  beyond  a  very  limited  dass  of 
readers,  if  it  had  not  thus  been  made  one  of  the  grounds  for  die 
introduction  of  measures  imposing  restraints  upon  tne  liberty  of  the 
people.  In  Lord  Castlereagh^s  estimation,  all  books  were,  perhaps, 
equally  important,  or  equally  insignificant ;  for  his  mind  was  so 
little  tinctured  with  literature,  that  men  who  had  the  best  opportu- 
nities of  watching  his  public  career,  have  doubted  whether  ne  had 
ever  voluntarily  read  any  book  of  any  description.  It  is  not  easy 
to  determine,  therefore,  what  degree  of  importance  the  minister 
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lettty  attached  to  this  paltry  publication ;  but  if  he  felt  the  aame 
contempt  for  it  wliich  he  appears  to  have  eoually  entertained  for 
the  noblest  and  the  meanest  productions  of  numan  intellect,  he 
showed  some  practical  sagacity,  when  he  calculated  upon  tunmur 
it  to  account  m  his  address  to  the  representatiyes  of  the  landed 
interest  The  Spencean  system  struck  terror  inlo  the  hearts  of  die 
country-gendemen.  The  hair  of  Sir  Thomas  Lethbridge,  ever 
ready,  upon  the  slightest  provocadon,  to  assume  the  perpendicular, 
took  fright  at  an  early  period  of  the  minister*s  recitation ;  and j  by 
the  time  the  extracts  were  concluded,  the  squirearchy  were  folly 
prepared  to  acquiesce  in  any  sacrifice  of  popular  rights  which  the 
most  reckless  insensibility  to  the  public  interests  could  have  sug- 
gested to  them,  as  a  security  agamst  the  designs  of  the  Spencean 
philandiropists.  The  coercive  system  commenced  in  I8I7  was  fol- 
lowed up  in  1819  by  the  introduction  of  die  bills  since  known  by  the 
name  or  the  Six  Acts.  Now  whatever  difference  of  opinion  may 
have  existed,  or  may  still  exist,  as  to  the  amount  of  die  danger 
which,  at  the  period  we  allude  to,  was  supposed  to  call  for  the 
interposition  or  the  legislature,  we  suppose  there  are  few  persons 
who  wiU,  at  this  time,  contend  that  it  might  not,  at  any  rate,  have 
been  overcome  by  temporary  measures  of  coercion.  Few  men  now 
seriouslv  believe  that  the  land  was  in  danger,  because  an  enthusiastic 
shoemaker  recommended  an  equal  partition  of  it;  or  that  die 
proceedings  at  the  Manchester  meetmg  rendered  it  necessary  to 
enact  a  permanent  law,  making  a  second  conviction  for  a  poiiticid 
libel  punishable  with  banishment  or  transportation,  (a)  Yet,  though 


(o)  The  act  subjects  the  person  himself  for  not  making  it  felony  of 

convicted  of  a  second  political  libel  deaths  as  lie  phrased  it,  to  continue 

to  banishment ;  and  if  the  offender  for  half  an  hour  at  a  public  meetins 

shall  be  found  in  any  part  of  the  King's  under  circumstances  in  whichit  might 

toninions  after  the  expiration  of  14  bephysicallyimpossiblenotCobecome 

days  from  his  sentence  of  banishment,  the  victim  of  such  a  law.    It  was 

he  is  liable  to  be  transported  for  14  reserred  for  Lord  Castlereagh  to  !■• 

years.    By  the  common  law  of  the  troduce  into  our  penal  enactments 

land,   explained  and  confirmed  by  the  punbhment  of  banishment  from 

Magna  Charta,    no  man  could  be  the  realm;  but  Barrington,  in  his 

expatriated.  The  King  mirht  exercise  observations   on  the  more   ancient 

a  paternal  restraint  upon  his  subjects  statutes,  mentions  an  ordimance  for 

by  issuing  his  writ  of  ne  exeat  regno  :  bakers,  brewers,  a$td  Mer  viettuttters^ 

he  miflht,  if  he  thought  fit,  retain  the  of  uncertain  date,  in  which  butchers 

proudest  of  his  subjects  within  his  and  cooks,  convicted  cf  selling  measly 

dominions ;  but  he  had  no  power  to  pork  or  unsound  meat— camey  por^ 

banish  the  humblest  of  them  from  the  etnas  supersennatas,  vet  eames  mor^ 

country  of  his  birth.    Even  this  pun-  iuas  de  morma — were,  for  the  first 

iihment  of  exUe,  however,  was  con-  offence,  to  be  heavily  amerced ;  for 

ceded  as  a  boon  by  Lord  Castlereagh ;  the  second,  to  be  set  in  the  pillory; 

and,  in  proposing  another  of  the  bills,  for  the  third,  to  be  imprisoned ;  and 

that  minister  actually  took  credit  to  for  the  fourth,4o  leave  and  abjure  the 
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it  can  scarcely  be  denied  that  the  Six  Acts  were  founded  upon 
erroneous  ana  exaggerated  views  of  the  danger  which  was  supposed 
to  threaten  the  institutions  of  the  countiy ;  and  though,  even 
admitting  that  the  circumstances  of  die  times  called  for  their 
enactment,  it  must  be  conceded  on  all  hands,  that  those  circum- 
stances have  long  since  ceased  to  exist ;  the  most  obnoxious  of  these 
laws  still  continue  to  disgrace  the  statute-book;  and  a  recent 
attempt  to  get  rid  of  one  of  them  was  treated,  in  the  House  of 
Commons,  in  a  manner  which  will  not  speedily  be  forootten  by  the 
countiy.  The  possession,  or  the  prospect  of  place,  had  wrought 
a  angular  alteration  in  the  sentiments  of  gentlemen  who  originally 
opposed  the  measure ;  and  while  some  openly  defended  it,  others, 
with  less  intrepidity,  shrunk  from  its  discussion,  under  pretences 
as  disiiuienuous  as  they  were  irrecondleable  with  true  patriotism, 
and  with  the  faithful  discharge  of  the  duties  which  the  represent»- 
tives  of  the  people  owe  to  their  constituents. 

We  have  adverted  to  the  manner  in  which  the  coercive  measures 
of  I8I7  were  brought  under  the  consideration  of  Parliament,  because 
there  is  some  similarity  between  the  mode  of  proceeding  resorted  to 
hj  Lord  Castlereu^h  on  that  occasion,  and  the  course  adopted  by 
Sir  Robert  Walpok  on  the  introduction  of  a  measure,  wnich  we 
purpose  to  make  the  subject  of  a  few  observations,  we  allude  to 
the  bill  which  first  established  a  Dramatic  Censorship  in  this 
countiy.  A  farce  called  the  **  Golden  Rump,**^  said  to  be  fraught 
with  seidition  and  abuse  of  the  government,  had  been  offered  to  one 
of  the  manasers  of  the  theatres,  who,  either  with  a  view  of  re- 
commending nimself  to  the  minister,  or  of  obtaining  some  reward 
for  his  forbearance,  immediately  put  the  manuscript  mto  the  hands 
of  Sir  Robert  Walpole.  The  minister,  who  haa  long  been  an- 
noyed by  the  freedom  with  which  the  measures  of  the  administra- 
tion had  been  attacked  and  ridiculed  in  theatrical  productions, 
determined  to  make  this  farce  of  the  "  Golden  Rump"*^  a  pretext 
for  subjecting  stage  performances  to  a  system  of  control,  which 
should  effectually  relieve  the  government  from  all  further  annoy- 
ance of  a  similar  description.  He  accordingly,  after  reading  a 
number  of  extracts  from  this  manuscript  farce,  introduced  the 
measure,  commonly  called  the  Playhouse  Bill,  by  which  the  num- 
ber of  playhouses  is  limited,  and  an  arbitrary  power  is  vested  in 
the  Lord  Chamberlain,  giving,  to  that  officer  authority  to  expunge 
any  part,  or  to  suppress  the  whole  of  any  dramatic  pieces,  whidh 
may  DC  offered  for  representation  on  the  stage.     This  measure. 


village  or  town  in  which  the  offence  in  our  law  of  punishing  bv  a  banish- 

was  committed ;  "  which  I  the  rather  ment  from  a  particular  place  or  dis- 

take  notice  of,"  obsenres  Barrington,  trict." 
"as  it  seems  to  be  the  only  instance 
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though  m  a  constitutional  point  of  yiew  it  was  one  of  no  ordinary 
importance,  once  it  gave  to  an  officer  of  the  household,  as  was 
observed  by  Lord  Cnesterfield  in  Iw  celebrated  speech  on  the 
second  reading  of  the  Bill,  a  more  absolute  power  than  we  entrust 
even  to  the  Soverdgn  of  the  country ;  thougn  it  aimed  indirectly  a 
blow  at  the  liberty  of  the  press ;  thoush  it  imposed  shackles  on  a 
branch  of  our  literature;  and  created  a  monopoly. in  respect  to 
theatrical  property  as  objectionable,  upon  general  principles  <xf 
commercial  policy,  as  it  is  injurious  to  the  interests  of  the  mono- 
polists themsdves,  appears  to  have  passed  ^without  much  opposi- 
tion, or  discussion ;  tne  reading  of  the  '^  Golden  Rump^  having 
as  effectually  convinced  Parliament  of  the  expediency  of  imposing 
permanent  restrictions  upon  theatrical  performances,  and  theatriciQ 
property,  as  the  reading  of  the  Spencean  system  of  philanthropy  con- 
vinced their  enlightened  successors  of  the  necessity  of  restraining  the 
ririits  and  liberties  of  the  whole  nation.  The  s|>eech  of  Lord  Chester- 
fidd  on  this  subject,  for  which  we  are  probably  indebted  raAer  to  the 
vanity  of  that  nobleman  himself,  than  to  any  impression  which  it  made 
upon  his  hearers,  is  the  only  evidence  which  remains  to  us  of  the 
bul  having  met  with  any  opposition  in  its  progress  through  Parlia- 
ment. In  the  House  of  Commons  it  seems  to  have  been  hurried 
throuffh  its  several  stages  'with  as  much  precipitation,  and  with 
as  litUe  discussion,  as  an  ordinary  turnpike  bill.  It  was  ordered 
to  be  brought  in  on  the  20th  of  May,  1737»  ^^^^  ^^^  ^^^  ^^  o)^ 
the  24th,  a  second  time  pn  the  25th,  committed  and  ordered  to 
be  reported  with  its  amendments  on  the  26th,  reported,  all  the 
amenoments  but  one  being  agreed  to,  on  the  27th,  and  passed  on 
the  Ist  June,  when  Mr.  Peiham  was  ordered  to  carry  it  to  the 
Lords.  In  the  House  of  Lords  it  was  read  the  first  time  on  the 
same  day,  the  second  time  after  a  debate  on  the  2d  of  June,  and 
the  third  time  on  the  6th  of  June.  It  was  returned  to  the  Com- 
mons on  the  8th,  and  received  the  royal  assent  on  the  21st  of 
June. 

The  title  of  this  bill  affords  an  illustration  of  that  species  of 
political  fallacy,  by  which,  under  pretence  of  explaining  and 
amending  a  previous  Act  of  Parliament,  new  provisions  are  intro- 
duced w&ch  were  never  in  the  contemplation  of  the  legislature, 
and  which  are  wholly  without  the  scope  of  the  Act  said  to  be  ex- 
plained and  amended.  It  is  not  introduced  by  a  preamble  stating, 
that  whereas  the  ^^  Golden  Rump^  and  other  seditious  and  licen- 
tious theatrical  pieces  had  recently  been  put  forth  to  the  great 
danger  of  the  puolic  tranquillity,  and  the  manifest  corruption,  of 
the  public  morals,  it  became  expedient  to  impose  certain  restraints 
on  the  licentiousness  of  the  stage.  This  would  have  been  at  least 
an  intelligiUe  ground  for  the  provisions  contained  in  -the  biU,  but 
it  seems  to  have  been  Walpol&s  object  to  withdraw  attention  from 


376  The  Dramatic  Cenaorskip.  [June, 

the  real  nature  of  these  provisioiis,  and  to  smuggle  the  bill  through 
Parliament  with  all  convenient  speed.  He  contented  himself 
therefore  with  feadine  and  commenting  upon  certain  extracts  from 
the  ^^Golden  Rump,  and  then  moved  for  leave  to  bring  in  a  bill 
to  explain  and  amend  so  much  of  the  12th  of  Anne,  entitled  an 
Act  for  the  more  effectual  punishing  of  Rogues,  Vagabonds,  Sturdy 
Beggars,  and  Vagrants,  and  sending  them  whither  they  ought  to  m 
sent,  as  relate  to  common  Players  of  Interludes  (6).  The  Act  of 
the  12th  of  Anne  included  players  who  acted  without  a  legal 
settlement  in  the  place  where  they  performed  among  vamnts, 
and  subjected  them  to  the  same  penalties  as  rogues  and  vagiu[)onds. 
By  Walpole^s  Bill  it  is  further  enacted  that  every  fenon  having 
or  not  having  such  a  legal  settlement,  who  shall  tor  hire,  gain,  or 
reward,  act  or  cause  to  be  acted  any  interlude,  tragedy,  comedy, 
opera,  play,  farce,  (x  other  entertainment  of  the  stage,  without 
authcMrity  by  virtue  of  the  King^s  letters  patent,  or  without  license 
from  the  Lord  Chamberhun,  shall  foi^  every  such  offence  forfeit  the 
sum  of  fifty  pounds,  and  in  case  this  penalty  shall  be  paid  or  re- 
covered, such  offender  shall  not  for  the  same  offence  suffer  any  of 


(b)  The  expedieotsio  which  the  un-  thiguished  tragic  actress  of  her  time, 

licensed  votaries  of  the  histrionic  art  announced  as  prima  donna  fat  Wol- 

have  been  driven  in  order  to  evade  verhampton)^  in  the  opera  of  Love  in 

the  penalties  inflicted  by  this  Act  are  a  Villaffe.    There  is  considerable  roe- 

wdl  exemi^ified  in  thefollowing  play-  rit  in  me  scheme  of  insuiuating  "  po- 

biil  (the  original  is  before  us),  which  lite  literature"  into  the  inhabitants  of 

is  curious  in  another  point  of  view,  Wolverhampton,  by  the  sale  of  an 

as  we  here  find  the  lady,  who  was  assortment  of  tooth-powder,  at-  8r« 

destined  to  become  the  most  dis-  Is.  and  6d.  a  paper. 

MR.  KEMBLE, 

With  humble  submission 

(To  the  Ladies  and  Gentlemen  of  Wolverhampton,  and  the  town  iu 

general),  proposeR  entertaining  them 
On  Wednesday  evening,  the  8th  Instant,  at  the  Towk-Hall, 

With  a  CoKCEST 

of 

Vocal  and  Instrumental  Music, 

Divided  into  three  parts. 

Between  the  several  parts  of  The  Comcest, 
(For  the  Amusement  of  the  Town,  and  the  further  improvement  of  Pouts 

Literature,) 

WILL   BE    continued 

THE    HISTRIONIC    ACADEMY, 

With  specimens  of 

The  various  Modes  of  Elocution 

By    Inhabitants    of    the    Town, 

(For  their  diversion,) 

Without  fee,  gain,  hire,  or  rsward. 
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the  penalties  inflicted  by  the  statute  of  Anne.  The  penalty  is 
made  recoyerable  either  by  bill,  complaint,  or  information  in  any 
of  the  Courts  of  Record  at  Westmmster,  or  in  a  summary  way 
before  two  Justices  of  the  Peace. 

We  now  come  to  the  clauses  which  established  the  Dramatic 
Censorshin  by  giving  to  the  Lord  Chamberlain  the  power  of  pro- 
hibiting tne  pmormance  of  the  whole,  or  any  part  of  any  new 
dramatic  prowiction,  which  might  be  offered  for  representation  on 
the  stage,  firom  the  date  therein  specified. 

<<  And  be  it  further  enacted,  that  from  and  after  the  24th  day  of 
June,  17379  ^^  person  shall  for  hire,  gain,  or  reward,  act  or  cause 
to  be  acted  any  new  interlude,  tragedy,  comedy,  opera,  play,  farce, 
or  other  entertainment  of  the  sUyge ;  or  any  new  act,  scene,  or 
other  part  added  to  any  old  interlude,  trageay,  comedy,  &c.,  or 
any  new  prolcMpie  or  epiloffue,  unliess  a  true  copy  thereof  be  sent 
to  the  Lord  Chamberlain  fourteen  days  at  least,  before  the  acting 
thereof;  together  with  an  account  of  the  playhouse,  or  other  place 


The  specimens  of  this  night's  amusement  will  be  taken  irom 

A  Comic  Opsba  called 

LOVE    IN   A   VILLAGE, 

Sir  William  Meadows^  by  Mr.  K-m^-ls, 

Young  Meadoars,  by  Mrs.  8-dd-s, 

Justice  Woodcock,  by  Mr.  B-kt-k, 

Hawthorn,  by   Mr.  C-aa-K, 

Eustace,  by  Mr.  D-l-nx, 

Carter,  by  Mr.  D-w-n-o, 

Countrymen  at  the  Statute,  Mr.  H-m-lt-k,  Mr.  Na-l-k,  &c. 

Hodge,  by  Mr.  J-v-s, 

Rosetta,  by  Bfiss  K-mb-ls, 

Lucinda,  by  Mrs.  H-m-lt-k, 

Mrs.  Deborah  Woodcock,  by  Mrs.  Bu-ch-k, 

Housemaid,  by  Miss  F.  K-mb-lx, 

Cooke,  by  Mrs.  Na-l-k, 

Madffe,  by  Mrs.  K-mb-ls, 

And  concluded  with  Comic  Orations,  &c 

from 
The  FioLXB  tum'd  CiTizsir. 

*»*  This  is  to  assure  the  Public  that  no  money  will  be  taken  for  admit- 
tance, nor  will  any  Tickets  be  sold ;  therefore  all  persons  indined  to  attend 
the  Concert  are  desired  to  call  at  Mr.  Latham's,  at  li»e  Swan,  where  tickets 
will  be  delivered  Gbatis  to  his  friends  and  acquaintance. 

N.  B.  Mr.  Latham  has  a  quantity  of  Tooth-Powdib  (from  London), 
which  he  intends  selling  in  papers,  at  8«.  1«.  or  6^  each.  The  same 
PownsBS  may  likewise  m  had  at  Mr.  Smabt's,  and  Mr.  Smith's  Printhig 
Office,  and  at  the  Talbot,  in  King  Street 

The  Concert  to  be^^n  at  5  o'clock,  and  the  Lictobss  exactly  at  half- 
past  6. 

It  is  humbly  hoped  no  Ladies  or  Gentlemen  will  take  it  amiss,  that  they 
cannot  possibly  be  admitted  without  a  ticket. 
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wheie  the  same  shall  be,  and  the  time  when  the  same  is  intended 
to  be,  first  acted,  signed  by  the  master  or  manager,  or  one  of  the 
masters  or  managers  of  such  playhouse,  or  place,  or  company  of 
actors  therein. 

-^^  And  be  it  enacted,  that  it  shall  and  may  be  lawful  for  the  said 
Lord  Chamberlain  to  prohibit  the  acting  of  any  interlude,  tragedy, 
comedy,  &c.  or  any  act,  scene,  or  part  mereof,  or  any  prologue  or 
epilogue ;  and  in  case  any  person  or  persons  shall  for  nire,  gain, 
or  reward,  act  or  cause  to  be  acted  any  new  interlude,  trasedy, 
comedy,  &c.  or  any  act,  scene,  or  part  thereof,  or  any  new  prologue 
or  epilogue^  before  a  copy  thereot  shaU  be  sent  as  aforesaid ;  or 
shall  act  or  cause  to  be  acted  any  such  entertainment  as  aforesaid, 
contrary  to  such  prohibition;  every  such  person  so  ofiending  shall 
for  eYery  such  offence  forfeit  the  sum  of  fifty  pounds,  and  every 
grant,  hcense,  and  authority,  by  or  under  which  the  said  master  or 
masters,  manager  or  managers  set  up,  formed  or  continued  such 
playhouse,  or  such  company  of  actors,  shall  become  absolutely 
void.'^ 

By  these  provisions,  l^ality  was  given  to  the  control  of  stage 
performances,  which  had  been  assumed  and  exercised  by  the  Lord 
Chamborlflin  for  the  time  beinff ,  with  more  or  less  activity  at  various 
periods  of  our  history.  Hitherto  the  authority  exercised,  in 
theatrical  matters,  by  the  Lord  Chamberlain,  or  by  the  Master  of 
the  Revels — an  officer  first  appointed  by  Henry  VIlI.,  whose  func- 
tions were  nearly  the  same  as  those  of  the  ancient  Abbot  of  Misrule 
or  Lord  of  the  Pastime»— was  founded  merely  on  the  will  of  the 
Sovereign  respecting  the  regulation  of  amusements,  which,  though 
originally  reg^arded  only  as  a  part  of  his  private  recreations,  had 
become  identified  with  the  wants  and  necessities  of  the  public.  It 
was  not  recognized  by  law ;  but,  though  founded  in  usurpation, 
and  in  some  instances  grossly  abused,  as  in  the  case  of  the  order 
issued  by  the  Lord  Chamberlain  in  1709,  prohibiting  the  patentees 
of  Drury-lane  theatre  from  performing  any  longer,  it  had  been,  for 
the  most  part,  patiently  submitted  to  by  those  who  might  have 
legally  resisted  (c)  it     In  one  memorable  instance,  which  occurred 


(c)  Steele^  who  was  deprived  of  his  officer  had  no  legal  claini.-TSee  CV^- 

patent  in  the  year  1710,  on  account  ber's  Apology,  ch.  viii.  10. — ^The  first 

of  the  part  he  took  on  the  question  instance  which  has  been  recorded 

of  the  Peerage  Bill,  made  an  appeal  of  the    prohibition   of  a  play  by 

to  the  public  in  a  periodic^  paper  the  Lord  Chamberlain   is   that   of 

entitled  The  Theatre;  and  Gibber  the  Maid^s  Tragedy  of  Beaumont 

gives  an  account  of  his  having  sue-  and  Fletcher^    the  performance   of 

cessfuUy  resisted  the  demand  of  a  fee  which  was  interdicted  in  the  reign 

of  40«.  made  by  the  Master  of  the  of  Charles  the  Second.    Lee's  LMcius 

Revels  on  the  acting  of  every  new  JtmtW^rttftfi>  and  Dryden's  Prologue 

play,  to  which  fee  he  suspected  that  to  7!^  Prophetess,  were  afterwards 
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a  few  yean  befoie  the  passing  of  Walpole^s  bill,  it  interfered  so 
oppressively  with  the  rights  cf  literary  proper^,  as  to  excite  general 
disgust  and  dissatisfiiction.  Gay^s  Opera  of  Polly ,  a  sequel  to  the 
Beggar's  Opera^  having  been  accepted  by  Mr.  Rich,  the  manaffer, 
and  every  tning  being  ready  for  rehearsal,  the  Lord  Chamberhiin 
sent  an  order  from  the  country,  prohibitii^  Mr.  Rich  from  sufier- 
inff  any  play  to  be  rehearsed  on  nis  stage,  till  it  had  been  first  of 
all  supervised  by  his  Grace.  In  his  prefiure  to  the  Opera  of 
Polly,  Gay  gives  the  following  account  of  the  suppression  of  that 
piece: — 

*^  It  was  on  Saturday  morning,  December  7th,  17^  that  I  wait- 
ed upon  the  Lord  Chamberlain :  I  desired  to  have  the  honour  of 
reading  the  opera  to  his  Grace ;  but  he  ordered  me  to  leave  it  with 
him,  which  I  did,  upon  expectation  of  having  it  returned  upon  the 
Monday  following ;  but  I  had  it  not  till  Thuraday,  December  12th, 
when  I  received  it  from  his  Grace  with  this  answer—^  Thai  it  was 
not  allowed  to  be  acted,  but  commanded  to  be  suppressed.^  This 
was  told  me  in  general,  without  any  reasons  assigned,  or  any 
charge  against  me  of  my  having  given  any  particular  offence.^ 

He  proceeds  to  state  that,  smisequently  to  the  prohibition,  he 
had  been  told  that  he  was  accused,  in  general  terms,  of  having 
written  many  disaffected  and  seditious  pamphlets ;  and  he  ascribes 
the  suppression  of  his  opera  rather  to  the  ill  feeling  which  this  false 
accusation  had  excited  a^pinst  him  at  court,  than  to  any  obnoxious 
passages  in  the  opera  itself;  although  there  were  not  wanting 
those  who  also  charged  him  with  having  filled  his  piece  with 
immoralities,  and  with  slander  against  particular  great  persons. 
There  seems  reason  to  believe,  that  the  suppression  of  Gay's  Polly 
originated  in  hostile  feelings  towards  the  author ;  for  the  piece 
contains  nothing  calculated  to  give  offence,  beyond  such  general 
strokes  of  satire  as  had  delighted  the  town  in  the  Beggar's  Opera ; 
and  the  moral  of  it  is  perfectly  unexceptionable ;  for  Macheathy 


prohibited  by  the  same  authority^  as  spariug  a  line  of  it.    This  eztraor- 

was  also  the  tragedy  of  Mary  Queen  dinary  stroke  of  a  «tc  voh  occasioned 

of  Scots,  in  the  reign  of  Oueen  Anne;  my  applying  to  him  for  the  small 

but  this  play  being  found,  upon  fur-  indulgence  of  a  speech  or  two,  that 

ther  consideration,  to  be  a  harmless  the  other  four  acts  might  limp  on 

production, was  subsequently  allowed  with  a  little  less  absurdity.    No !  he 

to  be  acted.    We  can  almost  pardon  had  not  leisure  to  consider  what 

the  Master  of  the  Revels  for  the  way  miffhtbe  separately  inoffensive.    He 

in  which  he  exercised  his  assumed  had  an  objection  to  the  whole  act ; 

authority  on  Gibber's  alteration  of  and  the  reason  he  gave  for  it  was, 

Richard  the  T^tW.—' When  Richard  that  the  distresses  of  King  Henry 

the  Third,'  says  Gibber, '  as  I  altered  the  Sixth,  who  is  killed  by  Uchard 

it  from  Shakspeare,  came  from  his  in  the  first  act,  would  put  weak 

(the  Master's)  hand  to  the  sta^,  he  people  too  niuch  in  mina  of  King 

expunged  the  whole  first  act  without  James,  then  liying  in  France.' 
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who  is  leprieved  in  defiance  of  the  laws  of  poetical  justice  in  the 
JB^»^r^«  Opm^  is  lego^  Or  the  iUeffality 

of  ^  prohibition  there  can  be  no  doubt ;  iniked,  if  any  proof  were 
wanting  to  establish  the  illegality  of  the  Lord  Chamberlahi^s  pro- 
ceeding, in  addition  to  the  absence  of  all  l^slatiye  sanction  to  die 
Jower  usurped  by  that  officer,  it  would  be  the  fiu;t  of  the  minister 
aving  deemed  it  necessary,  nine  years  afterwards,  to  Test  this 
power  in  the  Lord  Chamberlain,  by  an  express  clause  in  an  Act 
of  Pariiament  Heie  we  may  see  another  motive  for  giving  this 
extraordinary  power  to  the  Lord  Chamberlain,  by  a  declaratory 
raiher  than  by  a  new  law.  Had  Walpole^s  bill  b^n  called  a  biU 
to  enable  the  Lord  Chamberlain  of  lus  Majesty^s  household  to 
prohibit  the  performance  of  dramatic  pieces  under  certain  circum- 
stances, the  introduction  of  such  a  measure  would,  in  effect,  have 
amounted  to  a  declaration  of  the  illegality  of  the  suppression  rf 
Gay^s  opera,  and  of  all  similar  acts  of  authority ;  but,  oy  brinjring 
forward  the  measure  as  a  bill  to  explain  and  amend  so  much  of  the 
Vagrant  Act  as  rolated  to  players,  Walpole  avoided  this  incon- 
venience ;  and  thero  is  nothing  in  the  title  of  the  Act,  or  on  the  fiu:e 
of  its  provisions,  from  which  it  can  be  infenred  that  it  confers  any 
new  powers  upon  the  Lord  Chamberlain,  or  that  it  contains  any 
thinff  beyond  a  more  specific  declaration  of  the  powe.8  to  which  he 
was  by  law  entitled.  The  arbitral^  prohibition  of  the  performance 
of  Gay^s  opera  excited  general  disgust :  the  indignation  of  the 
people  was  roused  by  an  act  of  oppression,  which  interfered  at  once 
with  their  own  amusements,  and  with  the  rights  of  individuals ;  and, 
on  the  publication  of  the  oj>era  by  subscription,  the  sympathy 
universaUy  felt  for  the  author  is  said  to  have  fully  indemnified  him 
for  the  pecuniary  loss  he  sustained  by  the  exclusion  of  his  produc- 
tion from  the  stage.  That  pecuniary  loss,  however,  could  not  be 
estimated  with  any  degree  of  certainty.  Gay  was  in  the  senith  of 
his  reputation  :  he  had  just  realised  upwards  of  two  thousand 
pounds,  by  an  opera  of  wjiich  the  success  nad  been  unprecedented ; 
and  he  had  a  fair  title  to  expect  a  considerable  accession  of  fortune 
from  a  piece  which,  whatever  may  have  been  said  of  its  inferiority  to 
iheBeggar*sOper€i^  abounds  with  strokes  of  pleasantry  not  unwonhy 
of  its  author,  and  is,  in  its  lyrical  parts,  fiiUy  e<]ual  to  his  more 
celebrated  production.  It  is  as  an  mvasion  of  literary  property, 
that  the  Lord  Chamberlain^s  arbitrary  and  iUegal  suppression^  of 
this  opera  appears  in  the  most  odious  light ;  snd  it  is  by  considering 
Walpole's  biu  in  this  point  of  view,  iJmt  we  are  enabled  to  form  a 
Gorrectestimate  of  the  unjust  andoppreniye  characterof  the  measure. 
Precisely  in  the  same  ratio  in  which,  before  the  passing  of  Wal- 

E}UPb  bul,  the  invasion  of  litenury  property,  on  the  part  of  the 
ord  Chamberlain,  was  odious  «^a  unjustifiable,  was  the  introduo- 
don  of  a  bill  to  lefi^dise  such  invanons  of  literary  property  odkNia 
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and  unjuBtifiabk.   There  was  the  difference  oflegality  and  illegality, 
but  no  essential  diffsrence  in  the  moral  complexion  of  such  acts  of 
cmiession,  committed  befinre  and  subsequently  to  the  enactment  of 
the  Phy-house  Bill 
^  It  may  be  fairly  presumed,  that  this  Act  was  never  intended  Co 

e*?e  any  additional  security  to  the  morality  of  the  stage,  and  it  will 
\  easy,  at  any  rate,  to  show  that  it  u  not  calculated  to  afford  any 
sudi  security.  Walpole^s  object  was  entirely  political ;  his  moraUtv, 
both  in  his  public  and  private  capacity,  was  of  too  loose  and  flexible 
a  character;   and  the  interest  which  he  took  in  mere  literary 
subjects  was  too  slight  to  render  it  probable,  that  he  would  have 
given  himself  much  concern  about  the  purity  of  the  English  drama, 
or  that  he  would  have  deemed  stage-performances  worthy  of  legisla- 
tive animadversion,  had  he  not  been  annoyed  by  the  sarcastic  reflec- 
tions on  his  administration,  which  abounded  in  such  productions  as 
FieMinff^s  Pasquin ;  and  the  more  formidable,  though  unrepresented 
farce  of  the  '<  Gdden  Rump.''    The  ''  Golden  Rump,*  indeed, 
seems  to  have  decided  the  fate  of  dramatic  literature  in  this  countiy . 
Had  it  not  been  for  the  ^*  Golden  Riunp,''  a  farce  neither  printed^ 
acted,  nor  even  accepted  by  the  manaj?er  to  whom  it  was  onered  for 
representation,  but  the  reading  of  a  tew  extracts  from  which,  like 
Lord  Casdereagh's  readings  from  the  "  Shoemaker's  System  of 
Philanthropy,''  seems  to  have  carried  dismay  and  conviction  to  the 
breasts  of  an  enlightened  Parliament — the  stage  might  still  have 
remained  unshackled  by  any  legs!  restraints ;  the  rights  of  dramatic 
authors  might  have  been  respected ;  and  the  spirit  and  energy  which 
once  characterised  our  dramatic  literature  might  still  have  been 
unimpaired.     But  we  are  not  left  to  mere  inferences  from  the 
character  of  the  minister,  and  from  the  nature  of  the  political 
annoyaince  of  which  it  was  his  immediate  object  to  get  rid,  in 
argumg  that  the  interests  of  morality  formed  nopart  of  nis  motives 
for  bringing  forward  the  Plajr-house  Bill.     If  Walpole  had  been 
desirous  of  improving  or  raising  new  securities  for  the  morality  of 
the  stage,  he  had  too  much  practical  saft*acity  not  to  have  introduced 
some  provisions  into  his  bill  which  might  have  effectually  accom- 
plishea  his  object ;  but  his  bill  leaves  the  moralit]^  of  tne  sta^ 
precisely  where  it  was  before.     The  power  of  supervision  vested  in 
the  Lord  Chamberlain  is  expressly  limited  to  new  plays,  and  to  new 
scenes  or  additions  made  to  old  ones.     This  limitation  was  well 
enough  calculated  (d)  to  suppress  theatrical  pasquinades  of  a 


{d)  It  18  true  that  nothing  contained  was  severely^satirised.    But  the  po- 

in  the  10th  of  Geo.  11.  could  have  pre-  pularity  of  tKese- pieces  was  but  of 

vented  the  performance  of  the  Ptuouin,  short  duration.  Fielding  got  togethery 

Jffittorieai  Regutn,  &c.  of  Fieluiug,  in  the  year  1T35^  a  company  of  per- 

in  which  the  conduct  of  the  mhiistry  formers^  who  assumed  tne  title  of  the 
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political  descnptioii,  and  to  cut  off,  for  the  (iituie,  this  aouiee  of 

folitical  annoyance ;  but  how  did  it  affect  the  morali^  of  the  stage? 
t  left  all  the  licentiousness  and  immorality  to  be  found  in  our 
dramatic  literature,  from  the  rise  of  the  English  stage  down  to  the 
24th  of  June,  1737>  ▼holly  untouched :  it  left  the  managers  of 
theatres  at  peifect  liberty  to  re-produce  all  the  filth  and  obMenity 
scattered,  with  no  unsparing  htod,  over  the  writings  of  our  older 
dramatists :  it  left  them  at  perfect  liberty  to  perform,  without  stint 
or  curtailment,  the  plays  of  more  modem  wnters,  from  which  the 
sturdy  sectarian,  Jeiemy  Collier,  in  his  view  of  the  immorality  and 
profaneness  of  the  Enghsh  stage,  had  collected  a  mass  of  passages 
which  could  not  be  denied  to  afford  some  colour  to  his  charge.  («) 
If  the  stage,  therefore,  has  become  more  pure,  the  improvement 
cannot  be  ascribed  to  the  efficacy  of  a  measure  which  left  all  its 
impurities  uncorrected.  If,  at  the  present  day,  the  comedies  of 
Congreve  and  Vanbrugh  are  excluded  from  the  stage,  the  ezdusion 
is  not  to  be  ascribed  to  the  virtuous  discrimination  of  Lords  Cham- 
berlains, or  their  deputies,  but  to  the  refinement,  perhaps  to  the 
fastidiousness,  of  the  public  taste.  Some  years  ago,  an  attempt  was 
made  by  the  managers  of  Covent-garden  Uieatre,  to  revive  some  of 
the  comedies  of  Couffreve,  Vanbrugh,  and  Cibber,  after  they  had 
been  subjected  to  such  expurgatory  alterations  as  seemed  calculated 


Great  Mogul's  Company  of  Come-  the  taste  for  Shakspeare  superseded 
diansy  and  produced  at  the  Haymar-  the  popularity  of  these  authors,  and 
ket  theatre  his  Patquin,  which  #as  decide  whether  anj  passages  are 
acted  to  crowded  audiences  for  50  to  be  foimd  in  the  plays  of  Dryden^ 
nights.  The  next  year  he  produced  Vanbrugh,  and  Congreve,  so  obscene 
several  pieces  of  the  same  descrintion,  and  licentious  as  many  which  are  to 
which  met  with  a  less  favourable  re-  be  met  with  in  that  comedy.  Jeremy 
ceptlon.  The  novelty  of  the  design  Collier'sbook  was  followed  by  a  more 
was  over,  and  the  Great  Mogul's  orthodox  and  elaborate,  but  less  live- 
company  was  soon  disbanded.  ly,  exposition  of  the  immoralities  of 
(e)  Jeremy  CoUier  takes  his  ex-  the  stage.  In  the  year  1710,  the 
tracts  chiefly  from  the  nlays  of  Dry-  Rev.  Arthur  Bedford  put  forth  "  A 
den,  Congreve,  and  Vanorugh.  Upon  serious  Remonstrance  in  behalf  of 
these  he  pours  forth  the  phials  of  his  the  Christian  Religion,  against  the 
wrath  with  a  vigour  which  would  do  horrid  Blasphemies  and  Impieties 
credit  to  a  more  orthodox  assailant ;  which  are  still  used  in  the  English 
but  he  shows  a  disposition  to  yiew  the  play-houses,  to  the  great  Dishonour 
productions  of  the  older  dramatic  of  Almighty  God,  and  in  contempt 
writers,  particularly  those  of  Ben  of  the  Statutes  of  this  Realm ;  show- 
Johnson,  and  Beaumont  and  Flet-  ing  their  plain  Tendency  to  overthrow 
cher,  with  a  more  fayourable  eye.  all  Piety,  and  adyance  the  Interest  and 
Jeremy's  wrath  is  too  fenrid  and  Honour  of  the  DeyU  in  the  World, 
vituperative  to  be  discriminating,  from  almost  7000  Instances  taken  out 
Let  the  reader  turn  to  the  **  Cutiom  of  the  Plays  of  the  present  Century, 
of  the  Country"  of  Beaumont  and  and  especially  the  last  five  Years,  m 
Fletcher,  whidi  we  mention,  because  Defiance  of  all  Methods  hitherto  used 
it  was  a  fiivourite  stock-piece,  before  for  their  Reformation.^' 
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to  quiet  the  most  scmpulous  morality,  and  to  appease  the  fiercest 
virtue.  The  comedies  were  admirably  acted,  but  the  attempt 
fiuled ;  for  the  wit  of  these  writers,  after  all  that  could  be  effected 
in  the  way  of  thinnmg  its  luxuiiandes,  ,was  found  to  be  too  strongly 
impregnated  with  lic^tiousness  to  be  tolerated  by  a  modem  audi- 
ence. 

After  the  failure  of  this  experiment,  a  failure  which  many  ad- 
mirers of  the  drama  attributea  to  excess  of  delicacy,  or  what  Lcuiy 
Wiahfortf  in  one  of  the  comedies  of  these  proscribed  dramatists, 
calls  ^^  the  minuto  particular  of  severe  virtue,^^  it  can  hardly  be 
pretended  that  the  public  may  not  be  safely  entrusted  with  the 
care  of  their  own  morals,  in  so  far  as  their  morals  are  likely  to  be 
afiiscted  by  the  representation  of  dramatic  productions,  whether 
old  or  new.  No  modem  writer  for  the  stage  would  venture  to 
offend  the  prevailing  taste  by  imitating  the  piTuriences  of  the  older 
dramatists;  immoru,  or  even  equivocal  expressions  are  of  compa- 
ratively rare  occurrence  in  modmi  plays ;  and  if  the  public  do  most 
efiectually  guard  against  a  moral  contagion,  to  which  the  law 
leaves  them  wholly  exposed,  they  must  surely  be  capable  of  pro- 
tecting themselves  under  circumstances  in  which  there  is  hardly 
any  risk  of  infection.  The  virtue  of  his  Majesty'^s  play-going 
suDJects  is  at  least  as  secure  in  their  own  keepmg,  as  under  die 
censorship  and  regulation  of  the  Lord  Chamherliuui,  or  the  Lord' 
Chamberlain''s  deputy. 

We  have  said  enough,  we  believe,  to  prove  that  the  Dramatic 
Censorship  vested  in  the  Lord  Chamberlain  by  the  Act  of  the 
lOtii  of  Geo.  II.  affords  no  security  to  the  morality  of  the  stage ; 
that  such  security  was  probably  never  in  the  contemplation  of  the 
author  of  the  measure ;  and  that,  supposing  it  to  be  one  of  his 
objects,  the  Act  is,  from  the  nature  oif  its  provisions,  wholly  in- 
opcnrative  in  this  respect,  while  it  is  efficient  onlv  as  an  instrument 
<n  injustice  and  oppression.  We  can  scarcely  imaffine,  in  the 
event  of  the  repeal  of  this  Act  being  moved  for,  that  tne  Dramatic 
Censorship  would  find  any  defenders  on  the  nound  of  its  affording 
protection  to  the  morals  of  the  people.  Undoubtedly  there  are 
Individuals  to  be  met  with  even  in  our  Houses  of  parliament, 
whose  public  declarations  of  opinion,  if  we  cannot  suspect  them 
of  beii^  dictated  by  a  desire  to  promote  the  happiness,  have,  at 
least,  the  effect  of  contributing  to  the  amusement  of  mankind; 
but  there  are  limits  to  these  powers  of  affording  entertainment,  and 
within  these  limits  we  are  mclined  to  place  the  extravagance  of 
maintaining,  that  in  the  present  state  of  the  putilic  taste  with  res- 
pect to  theatrical  performances,  it  is  necessary  and  fitting  that  the 
morals  of  the  public  should  be  protected  by  tne  author  of  ^^  Broad 
Grins.** 

But,    if  the  Dramatic  Censorship  afford  no  security  to  the 

V  2 


284  The  Dramatic  Cenwrship  [June, 

morality  of  the  stage,  let  us  proceed  to  inquize  whether  it  be  worth 
maintainiiig  as  a  political  security ;  whether  it  may  reasooably  be 
supposed  to  have  contributed,  hitnerto,  to  the  safety  and  trany iillity 
of  tne  state;  and  whether,  judging  firom  the  past  cases  in  which  tbie 

S^wer  of  the  CensOT  has  been  exercised,  we  mav  fairly  infer  that 
e  existence  of  such  a  power  and  the  exerdse  of  such  an  authority 
are  calculated  to  stren^hen  the  hands  of  the  king's  goyemment  in 
future.  If  the  Dramatic  Censorship  be  not  calculated  to  ttrengthen 
the  hands  of  the  government,  there  is  an  end  to  the  arjpiment 
founded  upon  the  supposition  of  its  operating  as  a  political  se- 
curity ;  but,  if  it  have  that  effect  to  a  certain  extent,  we  are  fur- 
ther called  upon  to  inquire,  in  considering  the  expediency^  of 
repealing  the  10th  of  Greo;  II.,  whether  the  advantage  accruing 
to  the  government  from  that  enactment,  be  in  any  degree  propor- 
tioned to  the  injury  which  it  inflicts  upon  individuals.  If  the  in- 
jury which  the  Act  inflicts  upon  individuals  can  be  shewn  to  be 
certain  and  positive,  while  any  security  which  the  ^vemment  may 
derive  from  it  is  doubtful  and  contmgent,  a  fair  case  will,  we 
apjgrehend,  be  made  out  for  its  repeal.  There  are  other  consider- 
ations, which  tend  considerably  to  strengthen  the  arguments  for 
the  repeal  of  this  measure,  namely,  the  unconstitutional  nature  of 
the  power  vested  in  the  Lord  Chamberlain,  a  point  much  insisted 
on  by  Lord  Chesterfield  in  his  speech  on  the  second  reading  of 
the  Bill,  and  the  injurious  influence  of  the  censorship  on  the  spirit 
and  character  of  our  dramatic  literature. 

As  no  portion  of  the  ^*  Grolden  ftump^  has  been  preserved,  we 
are  led  to  conjecture  the  amount  of  danger  to  the  government 
which  was  averted  by  the  timely  suppression  of  that  farce.  Lord 
Chesterfield,  in  opposiiu;  the  bill,  expressed  in  strong  terms  his 
abhorrence  of  such  scancbdous  productions,  and  we  may  conclude 
therefore  that  it  merited  all  the  severity  of  the  comments  which 
Walpole  is  said  to  have  made  upon  it.  It  must  not  be  forgotten, 
however  {hat,  as  far  as  the  Golden  Rump  was  concerned,  the 
minister  had  no  corpus  deUcH  upon  which  ne  could  fiiurly  found 
a  penal  enactment,  for  that  farce  had  not  only  not  been  performed, 
but  had  been  rejected  by  the  manager  to  whom  it  was  ofiered. 
Besides,  it  is  not  impossible,  nor  is  it  perhaps  a  very  extravagant 
supposition,  that  the  Playhouse  Bill  was  not  brought  forward  on 
account  of  the  Golden  Rump,  but  the  Golden  Rump  fabricated 
for  jthe  purpose  of  introducmg  the  Playhouse  Bill.  Upon  that 
supposition  any  amount  of  turpitude  in  the  farce  would  oe  easily 
accounted  for,  and  the  ground  fpr  legislative  interference  miffht 
have  been  made,  ad  Ubitum,  as  strong  as  the  author  of  the  Bill 
could  desire.  But,  though  we  have  no  relics  of  this  celebrated 
farce,  we  have  the  means  of  judging  of  the  species  of .  dramatic 
composition,  which  really  excited  the  fears  of  the  government,  in 
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Biooke^s  tragedy  of  Gustavue  Vasoy  the  performance  of  which  was 
prohibited  by  an  order  firom  the  Lord  Chamberiain^s  office,  in  the 
year  lySO,  when  the  plajr  had  arrived  at  the  last  rehearsal.  The 
subject  of  this  tra^^edy  is  a  successful  attempt  on  the  part  of 
Gustavus,  the  legitunate  king  of  Sweden,  to  recover  the  possession 
of  his  throne,  which  was  usurped  by  Christian  the  Second,  king 
of  Denmark.  At  a  time  when  a  pretender  to  the  throne  of  thesiie 
Idngdoms  existed,  the  Lord  Chamberlain  might  perhaps  have  con- 
sidered it  prudent  to  object  generally  to  the  subject  of  this  play, 
without  reference  to  the  manner  in  which  the  author  had  treated 
it ;  but  it  is  most  probable  that  the  prohibition  of  Gtistavua  Yaaa 
was  occasioned  by  particular  passages  in  the  drama,  in  which 
liberal  and  patriotic  sentiments  were  too  prominently  introduced  to 
be  palatable  to  the  existing  government.  The  following  are,  in 
all  probability,  some  of  the  passages  which  gave  the  greatest 
ofience :— - 

"  'Tis  nobly  promis'd ; 
For  worth  b  rare>  and  wants  a  friend  iu  Sweden." 

**  — The  tyrant  spoke>  and  his  Ucentious  band 
Of  blood-stain'd  ministry  were  loos'd  to  Piiu." 

**  He  has  debauch'd  the  genius  of  our  country^ 
And  rides  triumphant,  while  her  captive  sons 
Await  lus  nod,  the  silken  slaves  of  pleasure. 
Or  fetter'd  hi  their  fears." 

Some  passages  might  be  regarded  with  the  more  alarm,  as  they 
wisre  not  encumbered  with  any  precise  meaning; 

''  A  cause  like  ours  is  its  own  sacrament ; 
Truth,  justice,  reason,  love,  and  liberty, 
Th'  eternal  links  that  clasp  the  world,  are  In  it; 
And  he  who  breaks  their  sanction  breaks  all  law. 
And  infinite  connexion." 

"  Here  I  take  my  stand ! 
Although  contention  rise  upon  the  clouds. 
Mix  heav'n  with  earth,  and  roll  the  ruin  onward ; 
Here  will  I  fii,  and  breast  me  to  the  shock, 
TiU  1,  or  Denmark  faU." 

These  speeches  certainly  savour  a  little  of  '*  hydrostatics,  and 
other  inflammatory  branches  of  learning,''  but  an  audience  whose 
loyalty  could  withstand  the  tirades  of  ancient  Pistol,  against  which 
the  legislature  afforded  no  protection,  might  well  enough,  we 
diould  think,  have  escaped  uncontaminated  even  by  these  patriotic 
effusions.  Besides,  the  effect  of  passages  of  this  description  is 
sufficiently  counteracted  by  many  others  of  a  most  unexceptionable 
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tendency^  though  m  the  ragn  of  G^eorge  the  Second,  when  legiti- 
macy was  not  at  so  high  a  premium  as  it  is  at  present,  their  mmt 
mignt  not  be  duly  appredated.  Gustaviis,  though  in  the  disguise 
of  a  copper-miner,  and  though  fully  participating  in  the  toils  ^hia 
fidlow  UDourers,  for 

"  His  hands  out-toil  the  hind,  while  on  his  brow 
Sits  Patience,  hath'd  in  the  laborious  drop 
Of  painful  industry/ 

is  nevertheless  described  as  striking  every  body  with  that  undefina- 
ble  awe  which  legitimate  sovereigns  are  wont  to  inspbe ; 


'  Amid  these  mines  he  earns  the  hireling's  porti< 
ix  moons  have  diang'd  upon  the  face  of  night. 

Since  here  he  first  am^'d,  in  servile  weeds. 

But  yet  of  mien  majestic,  I  observed  him ; 

And  ever  as  I  gaz/d,  some  nameless  charm, 

A  wondrous  greatness,  not  to  be  concealed. 

Broke  throu^  Ids  form,  and  aw'd  my  soul  before  him." 

In  short  the  copper-miners  of  Dalecarlia,  in  the  tragedy,  distin- 
guish the  monarch  m  his  mining  jacket,  as  nlainly  as  the  lady  in 
the  farce  could  see  the  gentieman  through  tne  coarsest  corderoys. 
In  another  part  of  *;he  tragedy  the  same  sentiment  is  inculcated, 
for  the  herome  of  the  piece  describes  Gustavus,  as  wearing  even 
his  chains  like  coronation  robes. 

"  What  then  was  my  amazement !  he  was  chain'd. 

Was  chuned !  like  the  robes 

Of  coronation,  worn  by  youthful  liings. 

He  drew  his  shackles. ' 

There  are  some  few  spirited  passages  in  this  tragedy ;  but  it  is  too 
deficient  in  dramatic  interest  to  be  effective  on  the  stage,  and  it  is, 
upon  the  whole,  much  too  feeble  a  production  to  justi^  the  alarm, 
or  to  excite  the  hostility  of  a  ffovemment,  except  perhaps  upon 
the  grounds  we  advertjed  to,  wnich  have  ceased  to  exist  with  the 
extinction  of  the  family  of  the  Stuarts.  There  was  no  lack  of 
xeal  at  this  time  on  the  part  of  the  Dramatic  Censor  in  exercising 
his  new  functions,  for  in  the  same  year  Thomson'^s  Edward 
and  Eleanora  was  suppressed,  upon  what  grounds,  Johnson  ob- 
serves, it  would  be  hard  to  discover.  Three  reasons  may  be  as- 
signed for  the  suppression  of  this  play,  however  litde  they  may 
iustify  such  an  exercise  of  authority.  In  the  first  place,  Thomson 
bad  rendered  himself  obnoxious  to  the  ministry  by  his  poem 
odled  Liberty ;  secondly,  the  tr&?edv  was  partiy  written  for  the 
purpose  of  eulogising  the  Prince  of  W  ales,  wno  possessed  no  share 
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in  the  aftections  of  his  royal  father ;  and  thiidfy^  it  contains  many 
such  alarming  passages  as  the  following  :-— 

"  Besides^  who  knows  what  «tU  counsellors 
Are  gather'd  -round  the  throne !  In  times  like  these^ 
Disturh'd  and  low'ring  with  unsettled  freedom^ 
One  steo  to  lawless  powV^  one  bold  attempt 
Renew'o,  the  least  infringement  on  our  charters 
Would  in  the  giddy  nation  raise  a  tempest" 

''  He  who  contends  for  freedom 
Can  ne'er  be  Justly  deemed  his  soYereign*s  foe.*' 

''  A  nobler  office  far !  on  the  firm  base 

Of  well-proportioned  liberiy  to  build 

The  common  quiet,  happiness,  and  glory. 

Of  king  and  people,  England's  rising  crandeur. 

To,  you,  my  prince,  this  ttuk  of  right  Delongs. 

Has  not  the  royal  heir  a  juster  claim 

To  share  his  father's  inmost  heart  and  counsels 

Than  aliens  to  his  interest,  those  who  make 

A  property,  a  market  of  his  honour. ' 

'*  Think  what  cares. 
What  Ti^lance,  what  toils,  what  bright  contention 
In  councils,  camps,  and  well-disputed  senates. 
It  cost  our  generous  ancestors  to  raise 
A  matchless  plan  of  freedom ;  whence  we  shine 
£*en  in  the  jealous  eye  of  hostile  nations 
The  happiest  of  mankind ;  then  see  all  this. 
This  virtue,  wisdom,  toil,  and  blood  of  ages. 
Behold  it  ready  to  be  lost  for  ever." 

The  prohibition  of  Foote'^s  play  of  the  Trip  to  Calaisy  which 
was  obtained  through  the  influence  of  the  Duchess  of  Kingston 
with  the  Lord  Chamberlain,  does  not  immediately  belong  to  the 
part  of  the  question  we  are  now  considering,  namely,  the  effect  of 
the  Dramatic  Censorship,  as  a  political  security,  unless  the  protec- 
tion of  the  character  of  the  aristocracy  per  fas  et  nefas  be  deemed 
a  part  of  the  legitimate  influence  of  the  gpyemment.  We  may 
observe  however,  in  passing,  that  the  prohibition  of  the  Trip  to 
CeUaie  places  in  a  striking  ught  the  arbitrary  nature  of  the  power 
entrusted  to  the  Lord  Chamberlain.  If  the  Duchess  of  Kingston 
could  have  proved  that  her  character  was  libelled  in  this  play,  by 
evidence  of  the  intention  of  the  author  to  ridicule  her  in  the  part 
of  Lady  Kitty  Crocodile^  the  courts  of  law  were  open  to  her  for 
redress ;  but  there  could  have  been  no  foundation  in  -this  case  for 
the  Lord  Chamberlain'*s  arbitrary  invasion  of  the  rights  of  property, 
except  the  private  communication  of  the  Duchesses  belief  that  she 
was  the  person  satirised  by  the  dramatist,  which  belief  might  have 
been  entirely  unfounded,  and  was  not  sustained  by  any  positive 
evidence  on  the  face  of  the  drama. 
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In  the  Year  1823,  the  tragedy  of  Caius  Gracchus  was  finr  some 
time  withneld  firom  the  staoe,  in  consequence,  we  presume,  of  the 
objections  entertained  by  tne  Deputy  Censor  to  the  sulgect  of  the 
play,  for  when  the  piece  was  at  length  suffered  to  be  pmbrmed,  it 
was  eTident  that  there  was  nothing  in  the  author^s  mode  of  dramatis- 
ing the  conspiracy  of  the  Roman  Tribune  which  could  possibly  have 
oronded  the  most  captious  censor,  or  alarmed  the  most  timid  poli- 
tician. .  The  application  of  the  proverb  ex  pede  HerctUem  may 
not  always  lead  to  sound  conclusions ;  the  magnitude  of  a  whole, 
which  is  unknown,  cannot  always  be  inferred  from  the  magnitude 
of  a  ^art  which  is  known,  but  we  may  safely  enough  conclude, 
upon  inspection  a£  a  child^s  foot,  that  the  member  does  not  belong 
to  a  hero  six  feet  high.  To  give  an  instance  from  this  tragedy : 
when  Gracchus  is  informed  that  a  lictor  has  been  slain  by  the 
insurgents,  he  expresses  a  becoming  horror  at  the  crime,  and  puts 
the  fdlowing  searching  questions  to  the  people : — 

"  Why  did  you  this? 
^^hjf  do  you  ever,  what  you  Motdd  not  do?** 

We  have  here  a  whole  sj^stem  of  ethics  compressed  into  a  single 
line,  which  has  this  additional  merit,  that  it  admi^  of  bemg 
scanned  upon  the  fingers.  The  morality  inculcated  in  this  verse, 
is  as  pure  as  that  of  the  Oxonian  doctor,  who  maintained  that 
every  man  who  lives  in  this  round  world  ought  to  be  virtuous ; 
and,  conversely,  that  no  man  who  enjoys  that  privilege,  should 
be  vicious;  omnes  homines  qui  vivunt  in  hoc  rotundo  orbe 
dAent  semper  esse  h(mh  ^^^  unquaim  mali.  We  think  the  evi- 
dence of  this  line,  without  more,  sufficient  to  establish  the  puri^ 
of  the  author^s  intentions,  and  to  prove  that  a  poet,  imbued  witn 
such  unexceptionable  principles,  was  not  likely,  in  any  of  his 
dramatic  eflFusions,  to  endanger  the  stability  of  existing  insti- 
tutions. 

The  next  play  on  which  the  Censor  exercised  his  shears  with  a 
vigour  which  led  to  its  withdrawal  from  representation  was  Mr. 
Sheets  tragedy  of  *^  Alasco.**^  On  this  occasion  Mr.  Shee  addressed 
a  spirited  remonstrance  to  the  Lord  Chamberlain,  on  the  conduct 
of  nis  Deputy,  in  which  he  complained  of  "  the  unsparing  muti- 
lation which  nis  tragedy  had  under^ne,  as  if  every  sentiment  of 
political  liberality,  and  patriotic  virtue,  every  expression  which 
could  be  construed  into  a  disapprobation  of  tyranny,  usurpation, 
and  oppresflipn,— ^ven  the  very  words  *  tyrant,'  *  despot,'  *  slave,' 
^  shackle,'  and  ^  chain,'  however  introduced,  accompanied,  or  recom- 
mended, were  to  be  considered  as  an  inexpiable  offence  against 
dramatic  decorum,  and  to  be  visited  by  the  vengeance  of  theatrical 
exclusion."  To  this  remonstance  the  Lord  Chamberlain  returned 
an  answer,  which  as  it  showed  at  once  the  necessity  and  the  inex« 
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pe4iency  of  delegating  his  literary  functions  to  a  deputy,  famished, 
pro  tantOj  an  argument  for  the  abolition  of  the  censorship.  The 
following  waff  the  letter  addressed  by  the  Lord  Chamberlain  to 
Mr.  Shee,  in  answer  to  his  remonstrance. 

"  GrotTenor  Square^  19th  Feb.  1884. 

"8lB, 

"  Thinking  Mr.  Colman  a  rerj  sufficient  judge  of  his  duty,  and  as  I  agree 
in  his  condunon  (Jrom  the  acanmt  he  ha»  given  me  of  the  tragedy  ciuled 
Alasco),  I  do  conclude^  that  at  this  time^  without  considerable  omissions, 
the  tragedy  should  not  be  acted;  and  whilst  I  am  persuaded  that  your  in- 
tentions are  upright,  I  conceive  that  it  is  precisely  for  this  reason  Tthough 
it  may  not  strike  authors,^  that  it  has  been  the  wisdom  of  the  le^ature 
to  have  an  examiner  appomted,  and  power  given  to  the  Chamberlam  of  the 
Household  to  judge  whether  certain  plays  should  be  acted  at  all,  or  not 
acted  at  particular  times. 

**  I  do  not  mean  to  enter  into  an  argument  with  you,  Sir,  on  the  sulject; 
but  think  that  your  letter,  conceived  in  polite  terms  to  me,  caDs  upon  me  to 
return  an  answer,  shewing  that  your  tragedy  has  been  well  considered. 

I  remain.  Sir,  with  esteem. 

Your  obedient  servant, 

MONTROSE." 

His  Grace  was  entirely  mistaken  in  supposing  that  the  legisla^ 
lure '  had  in  its  wisdom  appointed  two  officers ;  one  to  examine 
plays,  and  another  to  judge,  without  examination,  and  upon  the 
bare  report  of  the  examiner,  whether  the  writers  of  the  plays 
should  be  punished.  The  fact  is,  that  the  legislature  had  com- 
mitted the  folly  of  imposing  duties  upon  an  officer  of  his  Majesty^s 
Household,  wnich  must  in  general  be  incompatible  with  his  more 
exalted  functions  and  pursuits,  and  which,  considering  the  little 
time  so  distinguished  a  person  can  have  to  devote  to  literary 
subjects,  he  must,  for  the  most  part,  be  incapable  of  executing. 
His  Grace^s  notions  of  the  division  of  judicial  labour  were  pecu- 
liar :  in  common  parlance  the  act  of  judging  presupposes  delioera- 
tion,  and  the  same  person,  who  passes  sentence  upon  an  offence, 
is  idso  supposed  to  have  inquired  whether  the  offence  has  been 
committed ;  but,  in  the  case  of  Mr.  Sliee'^s  tragedy,  the  delibera- 
tive functions  of  the  judse  were  executed  by  proxy,  and  his  Grace 
persuaded  himself  tiiat  &e  wisdom  of  the  legislature  had  so  con- 
venientiy  separated  the  deliberative  from  the  executive  duties  of 
the  Dramatic  Censorship,  that  his  part  of  the  labour  consisted, 
not  in  inquiring  whether  the  author  had  or  had  not  committed 
any  offence,  but  in  deciding,  upon  the  report  of  a  third  person, 
whether  the  author  should  or  should  not  be  punished,  ^fothing 
certainly  could  be  less  calculated  to  satisfy  the  feelings  of  a  writer. 
who  dauned  redress  for  an  injury  done  to  his  property  and  reputa- 
tion, than  the  reply  of  the  £x-ChamberIain  to  tne  author  of 
Alasco.     ^^  I  thinK  my  deputy,^    says  his  Grace,  ^'  v^ho  is  ap- 
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pointed  under  the  wige  sanction  of  the  k^^uUture,  a  very  sufficient 
judffe  of  his  duty,  and  as  there  is  nothing  in  the  report  he  has 
made  to  me  on  the  subject  of  your  pky  wmch  justifies  your  com- 

fhunts^my  conclusions  are  the  same  as  the  conduinons  of  my  deputy, 
do  not  mean  to  enter  into  an  ammient  with  you,  but,  as  your  letter 
is  conceived  in  polite  terms,  I  think  it  right  to  diew  that  your  tra- 
gedy has  been  well  considered  !^  ^VV^J  ^^  mode  of  proceeding 
to  any  of  the  ordinary  transactions  of  fife,  to  which  fortunately 
the  law  renders  it  inapplicable,  and  its  injustice  will  become  mam- 
fest.  If  the  agent  of  A,  the  head  of  a  commercial  firm,  defraud 
B,  in  that  capadbr,  of  a  part  of  his  property,  and  B  demand  reft- 
titution  of  A,  what  construction  should  we  put  upon  such  an 
answer  as  the  following  on  the  part  of  A?  ^*  Mr.  C  has  been  ap- 
pointed our  lu^nt,  under  the  articles  of  partnership  agreed  to  by 
the  firm.  We  place  the  utmost  reliance  upon  his  intcffrity,  and 
as  he  makes  no  mention  of  fraud  in  the  statement  he  has  trans- 
mitted to  us  of  the  account  between  you  and  the  firm,  our  conclu- 
sions are  the  same  as  the  conduaons  of  Mr.  C.  It  is  not  our 
practice  to  refrmd,  and  we  do  not  mean  to  go  into  the  items,  but, 
as  your  letter  is  civilly  written,  we  feel  ourselves  bound  to  show 
that  you  have  been  fairly  dealt  with.*"  The  Deputy  Censor,  be  it 
remembered,  is  commonly  selected  from  a  class  of  persons,  the 
genus  irriiabile  vatttnh  not  the  least  likely  to  be  influenced  by 
Bterary  prejudices  and  prepossessions,  or  to  discover  a  want  m 
temper  and  impartiality  m  passing  iudgment  on  the  productions 
of  their  contemporaries.  Tne  hostiuty  shewn  by  this  subordinate 
officer  to  the  tragedy  of  Alasco,  was  probably  exasperated,  if  not 
occasioned,  by  a  passa^  in  the  play  which  he  might  nave  construed 
into  an  attacK  upon  his  official  dignity: — 

''  Why>  if  there  were  some  slanderous  ti>ol  of  State- 
Some  taunting^  dull^  unmanner'd  deputy." 

It  is  hardly  necessary  to  observe,  that  this  is  one  of  the  passages 
expunged  by  the  Deputy  Censor :  we  will  add  a  few  others  which 
underwent  the  same  fate,  that  it  may  be  seen  how  much  the  State  is 
indebted  to  that  officer  for  the  vigilant  discharge  of  his  inquisitorial 
functions  :— 

"  What  little  skill  the  patriot  sword  requires. 
Our  zeal  may  boast  in  midnight  vigils  school'd. 
Those  deeper  tactics  well-contrived  to  work^ 
The  mere  machine  of  mercenary  war 
We  shall  not  need,  whose  hearts  are  in  the  fray — 
Who,  for  ourselves — our  homes— our  county,  fight ; 
And  feel  in  every  blow  we  strike  for  freedom." 


*'  Tyrants,  proud  Lord,  are  never  safe,  nor  should  be ; 
The  ground  is  mined  beneath  them  as  they  tread : 
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**  Haunted  by  piota,  cabaliy  ooiM|nradet» 
Their  lives  are  long  conTulatona^  and  they  shake 
8anro\inded  by  tiidr  guards  and  garrisons." 

''  But  shall  I  rererenoe  pride,  and  lust,  and  rapine? 
No!" 

Mr.  Shee  infers,  #ith  some  show  of  reason,  from  the  erasure  of 
the  negaHve  to  this  question,  that  **  yea^  would  have,  been  more 
palatable  to  the  Deputy  Censor. 

"  To  brook  dishonour  from  a  knave  in  place." 

''  l^en  Roman  crimes  prevail,  methinks  'twere  weU, 
Should  Roman  virtue  still  be  found  to  punish  there. 
May  every  Tarquin  meet  a  Brutus  still. 
And  every  tyrant  feel  one !" 

''  Tis  not  rebellion  to  resist  oppression ; 
'Tis  virtue  to  avenge  our  country's  wrongs. 
And  self-defence  to  strike  at  an  usurper." 


tt 


**  OKI  OodI — he  has  rush'd  unarmed  amidst  his  foes." 

''  Helfs  hot  blUten  on  the  backi 
They  turn  so  basely." 

Oh  /  God  of  Meresf  /    Murder!    Oh!  my  husband!" 


The  three  last  instances  of  erasure  are  curious,  seeing  that 
they  proceed  from  the  pen  of  the  audior  of  Broad  Grinsj  My 
Night-mum  and  SHppers,  and  Poetical  Vagariea.  There  is  no 
class  of  functionaries,  according  to  the  proverb,  so  skilful  in  appre- 
hending delinquents,  as  those  who  have  most  assiduously  cultivated 
the  art  of  makmg  other  men^s  property  their  own ;  and  it  is  upon 
this  principle,  we  presume,  that  the  extreme  fiistidiousness  of  the 
Deputy  Censor  is  to  be  accounted  for :  he  detects  an  exceptionable 
expression,  and  makes  where  he  does  not  find  an  indecent  allusion, 
with  that  excess  of  purity  and  superlative  display  of  delicacy,  which 
could  belong  only  to  a  practised  offender  agamst  the  laws  or  decency 
and  decorum. 

Upon  a  review  of  the  dramatic  productions  which  have  been 
suppressed  upon  political  grounds— and  we  have  given  a  fair  speci- 
men of.  the  most  formidable  passages  in  these  productions — ^what, 
we  would  ask,  can  it  be  reasonably  inferred  that  the  State  has  ever 
gained  by  their  suppression  ?  and,  above  all,  w|iat  is  the  Grovem^ 
ment  likely  to  gain  m  the  present  times,  and  in  the  present  state 
of  the  nublii;  taste  and  feeling  with  regard  to  theatrical  perform- 
ances, Dy  the  continued  exercise  of  the  arbitrary  power  entrusted 
to  the  Dramatic  Censor  ? 

Non  tali  auxilio,  nee  defensoribus  istii 
Tempus  eget — 
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It  must  be  obvious  to  the  frequenters  of  theatres  that,  in  these 
days,  there  is  as  little  disposition,  on  the  part  of  the  people,  to 
approve  of  seditious  sentiments,  as  to  countenance  immorality  or 
profaneness  on  the  sta^.  Patriotic  sentiments  are  indeed 
apj^uded;  but  the  patnodsm  and  the  loyalty  of  an  English 
audienoe  go  hand  in  hand.  Our  Kinff  and  country — the  wooden 
walls  of  old  England — the  equality  (»  a  Briton  to  three  or  more 
foreigners— -these  are  the  allusions  which  are  most  in  unison  with 
the  feelings,  and  which  never  fail  to  extort  the  applause,  of  pur 
play-tfoing  countrymen.  But  we  will  further  ask  those  who  belTeve 
that  tne  Government  derives  some  advantage  from  th^  Dramatic 
.Censorship-— we  confess  our  scepticism  as  to  the  smallest  accession 
of  real  power  being  obtained  by  the  Grovemment  from  this  source— 
whether  that  advantage  bears  any  proportion  to  the  amount  of 
injury  inflicted,  by  the  arbitrary  exercise  of  the  censorial  authority, 
on  individual  riffnts  and  interests  ?  Is  it  a  compensation  for  the 
insecurity  to  woich  the  Censorship  subjects  literary  property,  a 
species  of  proper^  ^t  least  as  much  entitled  to  protection  as  that 
which  is  the  produce  of  labour  chiefly  manual  or  mechanical,  and 
which  it  is  especially  the  interest  of  an  enlightened  government  to 
protect  ?  Is  it  a  compensation  for  the  evil  resulting  from  almost 
the  only  instance,  existing  in  this  country,  of  an  unconstitutional, 
because  an  uncontrolled  and-  irresponsible  authority  ?  Finally,  is 
it  a  compensation  for  the  paralysing  influence  of  the  censorship  on 
an  elegant,  and,  as  it  is  connected  with  the  improvement  of 
the  nationid  taste  and  manners,  an  important  branch  of  otir 
literature?  The  Censorship  injures  dramatic  literature  in  two 
ways :  it  disffusts  the  most  eminent  and  the  most  independent  men 
of  letters,  ^o  have  long  since  ceased  to  write  for  the  stage ;  and 
it  cramps  the  energies,  and  leads  to  unworthy  concessions  on  the 
part  of  those  who  submit  to  its  authority.  Its  eflects,  though 
diflering  in  desree,  have  been  essentially  the  same  as  those  which 
have  resulted  mm  the  censorship  of  the  press  in  other  countries  * 
and  it  is  undoubtedly  to  be  regarded  as  one  of  the  causes  whica 
have  most  powerfully  contributed  to  the  decay  of  the  English 
drama.    *^  Among  the  causes  of  the  decline  of  literature,^  says  (/) 

(,/}  Ego  vero  lUeras  non  parum  suf-  subierint  cum  iu  qui  absque  censurA 

Jlaminari  puio  severi$  librorum  ce/i"  tint  impretti,  et  mdebit  quantum  dis^ 

Auria,  quibut  efficiiur  ut  nil  nisi  moUe  ,  iant  cera  lupinis.     Objiciiur  quidem 

quoddam/iemissum,humile,enervatum,  scriptorum  quorumdam  UcenOa,  qua 

languidum,  ac  senile  sit  expectandum.  hisce  compedtbus  sit  reformanda.    At 

Censorum  enim  out  iimiditaie,  out  ig-  e  duobus  malis  eligenJum  est  minus; 

norantia,  aui  pravo  gustu  supprimi  scepe  at   viUitas    quam   cautio   hoc  parity 

soUnt  optima  nota  libri,  aut  expungi  levis  est  pra  incommodo,  quod  inde 

nobiUsstma  meditationes.     Si  quis  de  Jluit,     Quo  cultior  gens  aliqua  sit,  eo 

ejffectuharumcensurarumdubitet,com~  indulgentior  est  in  scriptores.     HoU 

paret  modo  lihros  qui  camificinam  banc  bergii  Opusc.  torn.  2,  p.  71. 
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a  celebiated  Danish  writer,  who  had  himself  sufFered  severely  from 
the  shears  of  the  Censor,  *^  must  be  taken  into  account  the  censor- 
ship of  books,  the  effect  of  which  is  to  check  the  publication  of  all 
but  dull,  languid,  enervated  productions.  Books  of  the  best 
character  are  constantly  suppressed;  and  in  those  which  are 
tcderated,  the  noblest  thoughts  are  expunged  bjr  the  timidity,  the 

Sorance,  or  the  bad  taste  of  Censors.  If  any  one  should  doubt 
effect  of  this  Censorship,  let  him  compare  the  books  which  have 
undergone  this  torture  with  those  which  have  been  published' 
without  being  subjected  to  any  previous  scrutiny,  and  he  will  see 
how  entirely  they  differ  in  character.  We  are  told  of  the  licen- 
tiousness of  certain  writers,  which  it  is  necessary  to  restrain  by 
these  shackles :  but  of  two  evils  the  least  should  be  chosen ;  and 
the  advantage  arising  from  this  precautionary  measure  is  trifling, 
in  comparison  of  thi  inconvenience  which  results  from  it  The 
more  a  nation  advances  in  civilization,  the  greater  is  the  indulgence 
shown  towards  writers.^  The  Govetnment  of  this  country  standing 
high,  as  it  does  at  the  present  period,  in  the  esteem  and  confidence 
of  the  people ;  and  pursuing,  upon  questions  affecting  the  most 
important  national  interests,  a  hberal  and  enliffhtened  course  of 
poucy,  can  well  afford  its  assent  to  the  repeiu  of  an  obnoxious 
statute,  which  contributes  in  no  essential  degree  to  the  security  of 
the  State,  while  it  inflicts  all  the  evils  to  which  we  have  endeavoured 
to  draw  attention ;  and  we  are  not  without  hope,  that  the  time  is 
fast  approaching,  when  the  abolition  of  the  Dramatic  Censorship 
will  give  the  present  administration'  an  additional  claim  to  the 
gratitude  of  the  nation. 

We  proceed  to  that  section  of  the  10th  Geo.  2,  c.  28,  which 
restricts  the  performance. of  theatrical  entertainments  to  the  citv 
and  liberties  of  Westminster,  and  the  places  of  his  Majesty^ 
residence ;  ^^  Provided,  always,  that  no  person  or  persons  shall  be 
authorised  by  virtue  of  any  letters  patent  from  nis  Majes^,  his 
heirs,  successors,  or  predecessors,  or  by  license  of  the  Lord  Cham- 
berlain for  the  time  being,  to  act  for  hire,  gain,  or  reward,  any 
interlude,  tragedy,  &c.,  in  any  part  of  Great  Britain,  except  in  the 
city  of  Westminster,  and  within  the  liberties  thereof;  and^in  such 
places  where  his  Majesty,  his  heirs,  or  successors,  shall  in  their 
royal  persons  reside,  and  during  such  residence  only."" 

It  follows,  as  a  corollary  from  this  clause,  that  any  person  or 
persons  who  attempted  to  represent  any  theatrical  entertainment 
for  ^in,  hire,  or  reward,  in  any  part  of  Great  Britain,  except 
within  the  city  and  liberties  of  Westminster,  were  liable  to  be 
prosecuted  for  the  penalties  inflicted  by  this  act ;  and  so  the  law 
continued,  eaicepHs  excipiendis^  that  is,  excepting  certain  modifica- 
tions of  the  severity  of  this  act  established  by  the  decisions  of  the 
Court  of  King^s  Bench  ;  and  excepting  cases  in  which  private  acts 
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were  obtained,  for  authoriong  theatricalperfoiniances  in  certain  pro- 
▼incialtownsytill  the  year  I7SB.  Public  diyerdons,  not  comprehended 
under  the  terms  interlude,  tragedy,  ^c.  and  oilier  entertainments 
of  die  stage,  as  enumerated  in  the  16th  of  Geo.  II.,  were  still  left 
to  the  common  law ;  that  is  to  say,  people  were  not  punishable  for 
amusinsr  themselyes  with  music,  dancing,  and  other  entertainments 
of  the  uke  kind,  in  houses,  rooms,  or' gardens  of  public  resort, 
proyided  they  committed  no  breach  of  the  peace.  In  the  Act  of 
the  25th  of  Geo.  II.  (g)^  howeyer,  the  legislature  steps  in  with  a 
parental  solicitude  for  *<  the  lower  sorts  of  people  ;^  and,  **  lest  they 
should  be  tempted  to  spend  their  small  substance  in  riotoua 
.pleasures,^  it  prohibits  eyery  sj^cies  of  public  diyersion  in  the 
cities  of  London  and  Westminster,  and  within  twenty  miles 
thereof,  unless  authorised  by  the  justice^  at  (]^uarter  sessions ;  it 
declares  all  houses,  rooms,  and  ^rdens,  in  which  such  entertain- 
ments shall  be  giyen  without  a  hcense  to  be  disorderly ;  and  giyes 
power  to  constables  and  others  duly  authorised,  to  seise  all  persons 
who  may  be  found  in  such  places,  in  order  that  they  may  be  dealt 
with  according  to  law. .  Public  amusements,  among  which  theatri- 
cal performances  are  entitled  to  the  first  place,  may  be  regarded  as 
essential  Wants  in  populous  and  opulent  districts :  yet,  inconyenient 
and  oppressiye  as  the  proyisions  of  the  10th  of  Geo.  II.  were  found 
to  be,  m  the  restraints  they- imposed  on  the  rational  eiyoyments  of 
the  public,  there  was  of  course  no  lack  of  actiyity  on  tne  part  of 
those  to  whom  the  ezclusiye  right  of  performing  plays  was  granted, 
to  resist  eyery  attempt  at  supplying  the  demand  for  amusement, 
which  was  construed  mto  an  inyasion  of  their  supposed  priyil^es. 
In  the  year  17879  ^^^  Royalty  Theatre  was  opened  by  Mr.  John 
Palmer,  who  supposed  that  the  Lieutenant-Goyemor  of  the  Tower 
was  empowered  by  the  royalty  of  that  fortress  to  license  the  per- 
formance of  plays.  The  patentees  of  Coyent-Garden  Theatre 
immediately  seryed  Mr.  Palmer  with  a  notice,  apprising  him  that 
instructions  were  giyen  to  lodffe  informations  against  him  for  eyery 
appearance  he  should,  make  m  any  play  contrary  to  the  statute. 


(g)  The  ^ammar  of  this  Act  of  the  country,  city,  riding,  liberty  or 
Paniament  is  as  pure  as  the  spirit  of  division,  in  which  such  house,  room, 
benevolence  in  wnich  it  was  enacted,  garden,  or  other  place  is  situate,  {wko 
e.  g. — '  Be  it  enacted  that  any  house,  (i.  e.  the  auarter  sessions)  are  hereby 
room,  garden,  or  other  place  kept  for  authorisea  and  empowered  to  grant 
public  dancing,  music,  or  other  public  such  licenses  as  they,  in  Uieir  discre- 
entertainment  of  the  like  kind,  in  the  tion,  shall  think  proper),  rignified 
dtiet  of  London  and  Westminster,  or  under  the  hands  and  seals  of  four  or 
within  twenty  miles  thereof,  without  more  justices  there  assembled,  shall 
a  license  had  for  that  purpose  from  be  deemed  a  disorderly  houac  or 
the  last  preceding  Michaelmas  quarter*  place,  &c. 
sessions  of  the  peace,  to  be  holden  for 
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Two  magistrates  were  at  this  time  fined  100/.  each,  and  rendered 
incapable  of  acting  in  the  commission  of  the  peace,  for  having  dis- 
dischaiged  Mr.  Bannister,  who  had  been  informed  ag^ainst  as  a  vaga- 
bond; and  when  the  Royalty  Theatre  was  afterwards  opefied  for  mu-  . 
deal  and  pantomimical  penormances,  an  information  was  actually 
laid  against  Delpini  the  clown,  for  crying  out  ^'  roast  beef,^  in  a  pan- 
tomime. Similar  activity  was  displayed  on  a  subsequent  attempt  to 
introduce  the  regular  drama  at  the  Fantheon ;  and,  more  recently, 
a  manager  of  one  of  the  minor  theatres,  who  greatly  improved  the 
character  <^l;he  performances  at  this  place  of  entertainment,  was 
informed  against  bv  the  proprietors  of  a  patent  theatre,  for  having 
incurred  the  penalties  inmcted  by  the  lOth  of  Geo.  II.  Afterwards 
the  same  manager,  having  become  lessee  of  Drury-lane  Theatre, 
with  a  laudable  preference  of  legal  to  moral  considerations,  laid  in- 
formations in  his  turn  against  his  successor  at  the  Minor  Theatre,  for 
continuing  the  same  desc]:iption  of  performances  which'the  informant 
had  hims^  introduced.  At  the  present  time,  the  penalties  inflicted 
by  the  10th  of  Geo.  II.  are  recoverable  agunst  the  proprietors  of  the 
Surrey,  Cobourg,  and  other  theatres,  whose  performances  undoubt- 
edly come  within  the  meaning  of  that  act ;  and  if  informations  are 
not  every  day  laid  against  them,  they  owe  their  tranquillity  not  to 
the  state  oi  the  law  regarding  public  amusements,  but  to  the 
influence  of  public  opinion ;  by  which,  attempts  to  make  the  law 
an  instrument  of  oppression  are  discouraged,  and  the  errors  of 
legislation,  in  this  way,  to  a  certain  extent  corrected.  It  may  be 
useful,  in  this  place,  to  point  out  the  state  of  the  law  respecting 
theatrical  and  other  public  entertunments^  with  as  much  distinct- 
ness as  the  nature  of  the  enactments  on  this  subject,  and  some 
oo|^^  dedsions  as  to  the  meaning  of  the  legidature,  wiU 

In  the  first  place,  there  is  the  10th  of  Geo.  II.  c.  28,  which,  as 
we  have  already  had  occasion  to  notice,  contains  three  distinct 
provisions.  It  explains  and  amends  the  12th  of  Anne, — ^which  act 
subjected  players,  performing  for  gain,  hire,  or  reward,  in  a  place 
where  they  had  no  legal  settlement,  to  the  same  penalties  as  rogues 
and  vi^bonds;— exempting  such  persons  from  all  other  pains  and 
penalties  on  payment  of  the  penalty  of  50/. :  it  n^xt  vests  the 
I)ramatic  Censorship  in  the  Lord  Chamberlain ;  and,  thirdly,  it 
restricts  all  theatrical  performances  to  the  city  and  liberties  of 
Westminster. 

Next  comes  the  25th  of  Geo.  II.,  which  places  all  public  diver- 
sions under  the  control  of  the  magistracy.  There  is  a  clause  in 
this  act  providing,  ^'  that  nothing  in  the  act  shall  be  construed  to 
extend  to  the  Theatres  Royal,  in  DiHry-lane  and  Covent-garden, 
or  the  King^s  Theatre  in  the  Haymarket ;  nor  to  such  performances 
as  are,  or  shall  be,  lawfully  carried  on  by  virtue  of  letters  patent 
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or  license  of  the  Crown,  or  the  license  of  the  Lord  Chambeikfai  of 
his  Majesty^s  households  In  the  case  of  Grallini  v.  Laborie» 
however,  5.  T.  R.  242,  Lord  Kenyon  said  that  this  daiise  was 
inserted  on.  the  supposition,  that  those  duee  theatres  would  be 
licensed  by  the  Lord  ChamberUun  (it  appeared  in  this  case  that 
the  Opera  House  had  no  sudi  license),  md  that  thekgMaUiiwilH 
not  mean  to  except  them  unless  they  were  licensed.  It  was  also 
held,  in  this  case,  that  dancing  was  included  in  the  woids 
'*  other  entertainments  of  the  stage,"*  in  the  10th  of  G#<n  II^  V^ 
in  die  case  of  the  King  v.  Handy,  6.  T.  R.  286»  whM0  thei 
defendant  had  been  convicted  undor  the  10th  of  Geo^  II.  lor 
performing  a  certain  entertainment  of  the  staffe  called  <<  lumMtngt^ 
at  an  amphitheatre  in  Birminffham,  it  was  h^d  that,  as  dus  was  a 
penal  Act  of  Parliament,  and  the  entertainn^ent  of  tumbUiig  dU 
not  exist  at  the  time  the  act  was  made,  being  subseqiieBtly 
introduced  at  Sadler^s  Wells,  it  could  not  be  taken  to  be  wiftMa 
the  meaning  of  the  legislature.  The  court  at  th^  same  tima- 
intimated,  that  it  was  perhaps  desirable  that  the  prohSntioiia 
contained  in  the  25th  Geo.  II.  as  to  London,  Westmuister»  and 
places  within  twenty  miles  thereof,  should  be  extended  to  the  othtt 
parts  of  the  kingdom.  In  Gallini  v.  Laborie,  it  was  ccmtendgd  by 
counsel,  that  **  dancing^  could  not  fall  within  the  meanmg  of  the 
10th  Geo.  II. ;  because  that  act  required  a  copy  of  the  entertam- 
ment  to  be  sent  to  the  Lord  Chamberlain,  ana  no  coot  could  be 
sent  of  the  entertainment  called  dancing ;  but  Lord  Kenyen  said, 
that  the  clause  requiring  a  copy  of  the  entertaimnent  could,  of 
course,  only  apply  to  such  entertainments  as  were  recited  fh>m 
written  compositions.  Afterwards,  hoyrever,  in  the  King  v.  Handy» 
where  Lord  Kenyon  confessed  that  he  was  mistaken  as  to  the 
extent  of  the  operation  of  the  10th  of  Geo.  II.,  that  learned  judse 
adopted,  in  his  judgment,  the  argument  formerly  urged  by  counsd ; 
and  made  it  one  of  the  grounds  of  bis  decision  in  favour  of  ^*  tumb- 
ling,^ that  no  copy  of  such  a  performance  could  be  previously  sent 
to  the  Lord  Chamberlain. 

Private  Acts  of  Parliament  were  obtained,  from  time  to  time,  by 
divers  provincial  cities  and  towns,  for  exempting  them  from  the  pro- 
visions of  the  10th  of  Geo.  It.,  and,  at  lengtn,  the  2^kh  of  Geo.  III., 
after  setting  forth  this  circumstance,  and  further  reciting,  that 
<^  it  might  be  expedient  to  permit  and  suffer,  in  towns  of  considera- 
ble resort,  theatrical  representations  for  a  limited  time,  and  under 
regulations,  in  which,  nevertheless,  it  would  be  hiffhly  impolitic, 
inexpedient  and  unreasonable,  to  permit  the  establishment  of  a 
constant  and  regular  theatre,  empowers  justices  of  the  peace,  at 
ffeneral  or  quarter  sessions,  to  grant  licenses  at  their  discretion  for 
Uie  performance  of  such  trag^cs,  comedies,  8ec.  as  now  are,  or 
hereafter  shall,  be  acted  at  either  of  the  patent  or  licensed  theatres 
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in  the  city  of  Westminster,  or  as  shall,  in  the  manner  prescribed 
by  law,  have  been  submitted  to  the  inspection  of  the  Lord  Cham- 
berlain, at  any  pb^e  wiifain  their  jimsoiction,  for  any  number  of 
days  not  ezceedmg  siz^ ;  so  as  sudb  place  be  not  witlun  twenty 
miles  of  the  cities  of  London,  Westminster,  or  Edinburgh,  or 
eight  mike  of  ainr|Mitent  or  licensed  theatre,  or  ten  nules  of  the 
residence  of  his  Majesty,  or  wirinn  fourteen  iniks  of  the  universr- 
ties  of  Oxford  or  Cambridge,  or  at  any  place  within  the  same 
jurisdiction,  at  which,  witlun  six  months  precedtng,  a  license  shall 
naye  been  sranted  under  this  act. 

Such  is  Uie  substance  of  our  code  of  laws  respecting  public  en- 
tertainments, wherein  it  can  scarcely  be  denied  tnat  the  compound 
wisdom  of  the  legislature  and  of  the  enounders  of  the  law  is 
mixed  up  with  no  inconsiderable  leayen  ot  uncertainty,  absurdity, 
and  confusion.  A  man,  for  example,  may  tumUe  at  Windsor, 
but  not  at  Hounslow ;  and  if  we  take  the  extreme  limit  of  the 
distance  from  the  metropolis  designated  in  the  25th  of  Geo.  II., 
we  may  suppose  a  house  or  theatre  so  situated,  that  tumbling  shall 
be  a  lawful  amusement  on  one  half  of  a  stage  and  a  disorderly 
entertainment  on  the  other,  so  that  one  moiety  of  the  tmnblers 
and  spectators  may  disport  themselves  without  mterruptioi^,  as  at 
common  law,  while  the  other  moiety  may  be  seised  by  constables, 
and  dealt  with  according  to  the  statute.  The  enactments  relating 
to  public  amusements  are  for  the  most  part  either  nugatory,  or  mis- 
chievous in  their  operation,  and  the  only  effectual  remedy,  perhaps, 
for  these  evils  would  be  to  ^nsolidate  this  branch  of  legislation 
into  a  single  Act  of  Parliament,  of  which  the  abolition  of  the 
censorship,  and  the  removal  of  all  restrictions  as  to  the  locality  of 
theatres,  and  the  nature  and  description  of  the  performances  exhi- 
bited in  them,  in  other  words,  the  throwing  open  of  the  trade  in 
theatricals,  might  be  adopted  as  the  basis.  Such  a  proposition 
would  of  course  be  encountered  by  an  appeal  to  supposed  vested 
rights  and  interests,  and  we  are  ready  to  admit,  that,  to  a  certain 
extent,  compensation  to  the  patentees  must  be  one  of  the  conditions 
of  an  amended  system.  Upon  these  terms  the  proprietors  of  the 
patent  theatres  would  be  no  less  gainers  than  the  public  by  a  sur- 
render of  their  exclusive  privileges,  for  there  can  oe  no  doubt  that 
the  effect  of  the  theatrical  monopoly,  like  that  of  all  other  mono- 
polies, has  been  to  injure  the  interests  of  the  monopolists  them- 
selves. It  has  prompted  them  to  increase  their  theatres  to  a  size 
adapted  only  to  the  representation  of  frivolous  and  unintellectual 
dramatic  pieces.  Hence  the  legitimate  drama  has  been  almost 
driven  from  the  stage,  and  our  national  theatres  are  no  longer 
upheld  by  the  talents  of  distinguished  men  of  letters,  or  by  the 
patronage  of  the  higher  classes  of  society.  Managers  of  theatres 
are  mistaken  if  they  suppose  that  dramatic  pieces,  on  which  the 
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greatest  outlay  of  ca^tal  has  been  employed  for  external  decora- 
tions, are  the  most  attractire,  and,  by  consequence,  the  most  pro- 
fitable. The  size  of  theUr  theatres  may  render  such  performances 
necessary ;  but  it  is  the  managers  who  naTe  created  tms  necessity, 
and  not  the  public  who  have  lost  their  taste  for  the  genuine  drama; 
it  is  the  managers  who  have  done  all  they  can  to  vitiate  the  na- 
tional taste,  and  who  would  then,  like  Lord  Peter,  persuade  the 
public  that  the  crust  they  are  compelled  to  set  before  them,  is 
most  excellent  mutton.  In  France,  where  we  take  theatrical  pro- 
perty  to  be  far  more  fiouiishing  than  in  this  country,  and  where, 
with  the  exception  of  the  national  Opera,  which  is  an  aflBur  of  the 
government,  theatricals  are  for  the  most  part  conducted  upon 
sound  and  rational  principles,  the  outlajr  of  capital  with  req[iect  to 
external  decoration  in  the  most  attractive  pieces  would,  in  most 
instances,  be  covered  by  the  profits  of  a  single  night^s  per- 
formance. There  are  many  provisions,  which  in  improving  the 
laws  relating  to  the 'drama,  we  might  advantageously  borrow  from 
the  French  code :  that,  for  instance,  which  secures  to  dramatic 
authors,  and  to  their  heirs  or  awigns  for  a  limited  period,  (A) 
not  only  the  copyright  of  their  works,  but  an  mterest  in 
every  representation  of  them  that  may  take  place,  either  in 
the  capital  or  in  the  provincial  theatres.  Tnis  law  is  not 
only  just  as  regards  the  claims  of  authors,  but  its  adoption 
in  this  countnr  would  tend,  perhaps,  above  any  other  provision 
that  could  be  devised,  to  revive  the  spirit  of  our  dramatic  hterature. 
The  practice  of  levying  door-money,  as  it  is  called,  at  the  theatres, 
a  per  centage  on  each  night^s  recdpts  in  aid  of  paupers,  might  also 
perhaps  be  usefully  introduced  into  this  country :  under  due  re- 
gulations it  would  make  the  burthen  of  the  poor-rate  fiiU  less 
heavily  on  certain  classes,  and  it  seems  reasonable  that  those 
who  aUow  themselves  the  largest  share  of  amusement,  should  con- 
tribute in  the  greatest  proportion  to  the  wants  of  their  destitute 
countrjrmen.  But  we  have  already  extended  this  article  beyond 
the  limits  we  had  prescribed  to  ourselves,  and  we^must  close,  for  the 
present,  our  remarks  on  the  subject  of  theisktrical  jurisprudence-* 
a  subject  which,  though  it  cannot  be  regarded  as  one  or  paramount 
importance,  and  though  the  evils  and  abuses  connected  with  it 
cannot  be  numbered  among  those  which  call  most  immediately  and 
urgently  for  reform,  is  nevertheless  well  deserving  of  the  attention 
of  the  legislature.  

(A)  The  period  is  limited  to  a  term  See  the  report  of  the  French  commis- 

of  10  years  after  the  author's  death,  sion^  recommending  a  farther  ezten« 

with  respect  to  his  collateral  heirs,  or  sion  of  this  term  from  10  to  50  years, 

assigns ;  hut  his  rijrhts  are  continu-  in  the  article  on  the  French  Law  of 

ed  to  his  widow,  if  she  survive  him,  Literary  Property^    p.   117  of  this 

for  life,  and  to  their  children  for  SO  journal, 
years  after  the  death  of  the  survivor. 
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Aet.  VIII.— insolvent  court,  and  rules  of 

THE  KING'S  BENCH. 


1.  ,06Mroa/JofM  on  the  Insolvent  Debtors'"  Act  By  W31iani 
Jo&ies,  Esq.  Marshal  of  the  Kmg's  Bench.    London,  1827- 

S.  J  LM&r  A)  William  Jones,  Esq.  from  Henry  Dance,  Proci- 
sional  Assignee  of  Insolvent  Ddiors.    London,  1897* 

Few  cbcumstances  could  be  more  favorable  to  the  progreBs  of 
Icffal  reform  than  that  the  inferior  officers  of  our  courts  should 
fifi  together  by  the  ears,  quarrelling  for  their  respectiye  fees  and 
emoluments;  out  it  unfortunately  happens  thi^t  these  function- 
aries haye  a  strong  innate  perception  or  the  danser  of  publicity : 
instinct  teUs  them  to  beware  of  tnat  light  which  the  late  Secretary 
of  State,  much  to  his  honor,  threatened  to  let  into  their  holes  and 
comers:  therefore,  though  eieu^h  views  with  exceeding  jealousy 
the  pickings  of  his  brother,  they  seldom  venture  the  nasardous 
jDxperiment  of  a  public  fisht  for  their  crumbs.  Knowing  this 
propensity  to  secrecy,  and  knowing  also,  that  the  most  pryincr  eye 
of  Uie  uninitiated,  unless  assisted  by  King^s  evidence,  would  fail 
to  penetrate  all  the  recesses  of  office,  we  congratulated  ourselves 
ezceedinffly  on  the  appearance  of  Marshal  Joneses  brochure 
apdnst  the  Insolvent  Court ;  flattering  ourselves  that  die  keen 
sight  of  a  rival  officer  would  discover,  and  jalousie  de  metier 
expose,  all  the  deformities  of  that  excrescence  of  judicature.  In 
a  very  great  degree  we  have  been  disappointed :  the  gallant  Marshal 
has  rusned  into  the  combat  only  half  armed ;  and  so  imperfectly 
informed  of  the  enemies^  strength  and  tactics,  that  his  first  charge 
has  utterly  failed.  It  is  true  that  the  Insolvent  Court  called  in  a 
potent  ally :  they  were  not  content  to  rest  their  safety  on  the  valour 
of  their  champion,  Mr.  Dance ;  but  invoked  the  assistance  of 
majesty,  in  tne  shape  of  a  criminal  information.  We  were 
grievously  displeased  at  this :  a  fair  stand-up  fight  between  Mr. 
Jones  and  Mr.  Dance  would  have  afibrded  the  public  much 
amusement ;  but  the  backers,  seconds,  and  bottle-holders,  appear 
to  have  thought  that,  in  the  unskilful  use  of  their  weapons,  the 
combatants  might  possibly  hurt  their  friends  more  than  each  other : 
it  was  therefore  agreed  that  they  should  shake  hands  and  be 
friends.  Mr.  Dance  is  to  respect  the  secrets  of  the  prison-house ; 
and  the  Marshal  is  to  suffer  the  Provisional  Assignee,  and  his 
well-filled  bag,  to  pass  the  gates  of  his  fortress  unquestioned  and 
unexamined. 

Since  we  are  disappointed  in  our  hope  of  detailing  the  fight,  we 
must  content  ourselves  with  stating  the  preparations  for  it.  The 
challenge  came  from  the  Marshal  m  the  shape  of  Observations  on 

X  2 
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the  Insolvent  Debtor'^s  Act,  under  which,  it  is  said,  18,000  persons 
haye  been  liberated — a  dreadful  statement !  which  must  co  to  the 
^ery  heart  of  every  gaoler  in  the  kingdom  !  ^requiring,  nowever, 
the  verification  of  Parliamentary  Returns. 

''It  is  only/'  says  our  author, ''  after  such  a  return,  made  offidaDy,  and 
such  a  motion,  that  the  charges  and  expenses  of  the  Insolvent  I>ebtors' 
Court,  extravagant  as  relates  to  the  country,  and  ruinous  as  affecting  the 
faiterests  of  the  debtor,  can,  with  sufficient  accuracy  to  answer  the  purposes 
of  serioH*  inquiry,  be  ascertained.  When  that  return  shall  have  been  made, 
not  only  the  actual  cost  upon  each  case  may  be  obtained,  ^we  doubt  it,)  but 
a  faithml  comparison  made  between  the  expenses  attenduig  the  discharge 
of  prisoners  for  debt  under  the  existing  act,  and  those  which  the  country 
and  the  debtor  were  subjected  to  under  the  provisions  of  the  occanonal  and 
temporary  acts  which  were  passed  before  toe  constitution  of  the  present 
€^>urt.  *****  In  the  first  olace,  it  is  to  be  noticed  that,  about  thirty  years 
since,  the  late  Sir  Joseph  Mawbey  and  the  writer  of  these  pages,  as  magis- 
trates for  the  county  of  Surrey,  discharged  many  hundred  insolvents.  *  *  •  *  • 
At  that  period,  the  whole  expense  of  the  insolvent,  for  preparing  to  obtun 
his  discharge,  seldom  exceeded  a  guinea  and  a  half,  hardly  ever  two  guineas, 
which,  wiuL  the  Court-fees  and  dl  other  expenses,  seldom  exceeded  three 
guineas,  A  sum  quite  large  enough  for  a  man  to  pay,  who  had  just  givev 
up  his  off  upon  oath." 

We  think  so  too ;  but  we  are  not  equally  satisfied  that  the  cheap 
justice  of  Sir  Joseph  Mawbey,  and  his  learned  coadjutor,  was  of 
the  very  first  quabty :  our  experience  teaches  us  to  distrust  such 
very  sreat  bargains :  we  would  rather  pay  the  fair  market  price  for 
a  good  commcraity  that  will  wear  well  and  look  respectable,  than 
be  fobbed  off  with  a  thin,  sleezey  article,  made  up  for  the  eye,  but 
having  no  substance  in  it.  We  would  rather  pay  Henry  Revel 
Reynolds,  and  handsomely  too,  for  doing  his  business  well,  than 
suffer  a  whole  bench  of  magistrates,  even  in  Surrey !  to  botch  it  by 
their  blundering.  If,  in  the  days  of  Sir  Joseph  Mawbey,  we  haa 
heard  any  thing  of  dividends,  we  might  have  estimated  his  judicial 
administration  of  the  Insolvent  Law  more  highly ;  but  we  do  not 
find  that  the  eulogist  of  those  good  old  times  adverts  to  such 
incidents ;  nay,  the  name  of  creditor  does  not  occur  in  the  para- 
graphs from  which  we  have  extracted  our  quotation — a  pardonable 
onussion  we  admit,  since  a  disregard  to  the  interests  oi  that  class 
is  a  leading  feature,  both  in  the  institution  of  the  Insolvent  Debtor^s 
Court,  and  in  the  prison  of  the  King^s  Bench. 

We  have  now  to  turn  to  the  alleged  expenses  of  the  existing 
system :  these,  we  are  told  by  the  Marshal,  amount  to  25/.  at 
least,  for  each  prisoner'^s  discharge,  exclusive  of  the  sums  annually 
paid  by  the  country  for  the  Insolvent  Court  and  its  officers.  The 
court  fees,  it  is  true,  do  not  appear  exorbitant :  it  is  by  accumula- 
tion that  they  become  so.  Tnus  it  happens,  in  the  creation  of 
many  new  establishments,  that  an  officer  whose  utmost  ambition. 
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whose  utmost  pretention,  would  haye  been  amply  satisfied  with 
three  or  five  hundred  a  year,  finds  himself  in  possession  of  fifteen 
hundred  or  two  thousand.  The  legislature,  or  the  court,  are  of 
opinion,  that  28.  fid.  or  &.  8d.  are  very  moderate  remunerations 
for  a  particular  duty ;  and  so  these  sums'  might  be,  if  the  duties 
were  of  rare  occurrence,  and  to  be  separately  executed  :  but  where 
the  officer  can  pocket  a  hundred  dx  and  ei^ht-pences  in  an  hour, 
without  exertion,  mental  or  bodily,  and  uiat  day  after  day,  it 
becomes  a  public  question  whether  such  an  office  is  not  orerpaid. 
But  of  this,  unfortunately,  the  public  hears  nothing.  If,  indeed, 
the  perquisites  fall  short,  there  is  a  grievous  cry  about  unremuner- 
atea  services :  if  any  unnecessary  branch  of  business  is  lopped  off, 
there  is  a  spirited  remonstrance,  or  a  clause  for  compensation :  but, 
when  the  profits  are  three  times  as  great  as  the  legislature,  the 
patron,  or  the  holder  of  the  office,  ever  intended  or  expected,  not 
a  word  is  said.  The  phenomenon  of  a  conscience-stricken  derk, 
paying  into  the  treasury  the  surplus  of  unmerited  perauisites,  has 
never  yet  occurred — ^perhaps,  it  never  wilL  The  clear  policy, 
therefore,  is,  that  Parliament  should  always  fix  a  maximum  of 
emoluments  (as  is  now  done  in  some  cases),  beyond  which  all 
profits  should  be  paid  into  a  common  purse :  thus,,  there  would 
always  be  a  funa  out  of  which  to  compensate  the  notorious 
inadequacy  of  the  remuneration  in  some  few  departments  from  the 
scandalously  excessive  profits  of  others.  We  do  not  believe,  that 
either  Marshal  Jones  or  Mr.  Dance  would  be  peculiarly  pleased 
with  such  a  regulation :  let  them,  however,  console  themselves  with 
the  assurance  that  we  speak  for  the  future :  we  are  not  advocates 
for  making  bag-foxes  of  some  half-dozen  subalterns,  for  the  security 
of  their  more  voracious  principals.  Having  made  this  concession, 
we  will,  with  the  less  dimculty,  proceed  to  examine  the  charges  of 
Mr.  Jones  and  the  defence  of  Mr.  Dance : — 

"  There  is/'  says  the  Marshal^  '"  an  officer  belonging  to  this  Court,  whose 
profits  are  said  to  be  enormous,  without  being  subject  to  any  risk  whatever, 
and  that  is  the  Clerk  of  the  Court,  who,  if  80,000  prisoners  have  been  dis- 
charged, has  received  no  less  than  10#.  6</.  for  each  of  them,  which  will 
amount  to  9450^  in  five  years  upon  this  fee  alone,  which  is  paid  for  nothing 
on  earth  but  witnessing  the  petitions,  and  swearing  the  Insolvents  to  their 
schedules." 

"  I  (replies  Mr.  Dance)  am  the  officer  to  whom  you  refer,  '*  the  fce  wMch 
is  paid  me  is  not  10«.  6cf.  but  5i.,  not  for  the  duties,  as  stated  by  you." 
•  •  •  •  •  "but  1  receive  it  for  preparing  the  provisional  assignment'— — 
''and  for  attending  at  the  prison,  when  1  witness  his  signature  to  his  petition 
and  estate  papers,  and  afterwards  file  them  in  the  Court.  This  is  the  onlv 
fee  pfdd  by  an  hisolvent  during  the  process  towards  his  discharge,  in  which 
I  have  any  interest,  or  which  comes  into  my  department  of  the  office ;  there 
is  one  and  only  one  other  fee  paid  to  the  office  of  the  Court  by  him  during 
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that  process^  namely^  9s.  6d,  for  preparing  the  warrant  of  attorqjej^"  •  •  •  • 
"  All  other  matters  done  in  the  Court,  In  any  way  concermng  a  priaonei^a 
discharge^  are  done  without  fee." 

Now,  it  certainly  hapDens,  that  the  schedule  of  officer^s  fee, 
annexed  to  Mr.  Warranaa  ecUtion  of  the  Act,  had  induced  ua  to 
draw  a  different  conclusion : — 

To  the  proTisional  asrignee  for  attending  at  the  prisons,  to 
witness  the  signature  of  the  petition,  preparing  prorisional 
assignment,  and  hrihging  to,   and  fihng  the  same  at  the 

office,  each  case 0    5    0 

Office  copies  of  proceedings,  each  folio 0    0    4 

Warrant  of  Attorney  to  authorise  the  entering  -up  ludgment  . .     0    9    6 
For  preparing  the  assignment  from  the  provisional  assignee  to 
Uie  assignees « .«     0    7    6 

Therefore,  as  to  this  latter  charge,  of  which  Mr.  Dance  makes 
no  mention  in  his  letter,  Mr.  Warrand,  in  his  otherwise  accurate 
work,  is  wrong ;  or  else,  Mr.  Joneses  error  consisted,  substantially, 
in  charging  only  10s.  6d.,  when  he  should  haye  rated  the  emolo* 
ments  at  IBs. ;  for  we  conclude  that  the  same  officer  prepares  the 
assignment  and  provisional  assignment ;  and,  as  both  are  on  printed 
forms,  the  execution  of  this  duty  is  not  very  laborious. 

As  to  the  fee  of  1/.  for  inyestigating  the  prisoners^  accounts,  we 
cannot  but  think  that  such  a  du^  ought  not  to  have  been  com- 
mitted to  the  discretion  of  any  inrerior  officer-^the  commissioner^ 
themselves  should  have  been  required  to  execute  it :  but  of  this 
we  may  have  occasion  to  speak  hereafter. 

Viewing  the  Gazette  (a)  as  the  very  worst  mode  of  advertisement, 
we  cannot  omit  noticing  the  ^*  arranffement  made  with  the  Gaaette 
printer  for  charging  only  three  shillings  for  each ;  which  charm 
would  be  very  much  greater,  if  each  insolvent  should  send  for 
himself  to  the  Gazette  his  own  particular  advertisement.'*^  Sect. 
86  of  the  Act  requires  all  printers  and  proprietors  of  newroapers  to 
insert  advertisements,  directed  by  the  Act,  for  three  shillmgs:  but 
the  printer  of  the  Gazette,  who  is  no  doubt  a  great  man,  has 
decided  that  the  Act  does  not  apply  to  him ;  therefore,  he  may 
lump  the  advertisements  at  three  shillings  each,  which  the  Times 
or  Chronicle  must  insert  severally  : — this  job  could  not  have  been 
contemplated,  and  the.practice  ought  to  be  corrected.  There  can 
be  only  one  defence  of  the  practice,  and  then  the  ordinary  papers 
should  have  the  same  privilege ;  and  that  is,  that  separate  adver^ 


(a)  Most  scandalous  charges  are  contest  a  charge  when  the  offices  of 
said  to  he  made  at  the  Gazette  Office  the  three  SecreCaries  of  State  are  in* 
for  expedition  monry,— but  who  can    tereeted  in  defending  it? 
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tisements  would  inconveniently  swell  the  oie  and  price  of  the 
Graiette :— this  we  admit ;  but,  jf  the  reason  is  good,  it  applies  yet 
more  strongly  to  bankruptcy ;  in  which  department  there  bemg 
no  limit  of  three  shillings,  tne  Gasette  printer  takes  upon  himseff 
to  insist  on  separate  insertions  for  advertisements,  (as  dT  audit  and 
dividend),  which  might  conveniently,  and  ought  to  be  united. 

Mr.  Dance  does  not  think  it  necessary  for  Asm  to  justify  the 
dicuit  expenses  of  the  commissioners :  these,  according  to  the 
showing  elf  the  Marshal,  appear  to  be  enormous :— - 

£      s.   tU 
For  advertishig  in  the  Gazette  and  country  Newspapers  no- 
tice of  the  commiflsionen  at  the  several  assize  towns. 
Sec  pursuant  to  sixth  sec.  of  the  5th  George  i,  c.  fl  . . . .     240    0    0 
Sundry  incidental  expenses SO    0    0 

To  the  expenses  of  three  circuits,  three  times  in  the  year 
1896,  viz. 

Ist.  To  the  Commissioners' trarelling  expenses,  on  an  average 
of  800  miles,  for  each  of  such  thiee  cu-cuiU,  at  the  rate  of 
3#.permile.    7800  miles 1080,   0    0 

tSd.  To  the  Commissioners'  subsistance,  lodging,  and  expenses 
of  themselves  and  one  personal  servant  for  each  of  them, 
on  an  average  for  seven  weeks,  for  each  of  such  three 
circuits,  at  the  rate  of  20L  per  week,  for  each  Commis- 
sioner   1260    0    0 

3d.  For  the  travelling  expenses  of  three  derii^s,  viz.  one  at- 
tendant on  each  Commissioner  on  his  circuit,  the  number 
of  miles  as  above,  viz.  7,900  miles,  at  U,  6d.  per  mUe. . . .     540    0    0 

4th.  For  subsistence  and  lodging  of  such  clerks,  for  the  like 
period  at  the  rate  of  1/.  per  diem 441     0    0 

5th.  The  compensation  to  such  clerks,  for  the  like  period,  at 
the  rate  of  1/.  per  diem  each  derk,  in  lieu  of  their  salary, 
and  share  of  fees  at  the  office,  during  these  periods,  appro- 
priated to  pay  extra  clerks  employed  during  their  absence, 
and  also  as  a  remuneration  for  extra  labour 441    0    0 

6th.  For  contingent  expenses  on  the  said  circuits,  at  the  rate  of 
79L  6«.  9(L  for  each  time  of  making  such  three  circuits.  • . .    938    0    0 

£4390    0    0 
For  Exchequer .  and  Treasury  fees  {b)  on  the  whole,  say. . . .     700    0    o 

£5090    0    0 


Adding  together,  therefore,  the  salaries  of  the  commissioners, 
which  Mr.  Jones  underrates,  the  salaries  of  clerks,  &c.,  the  expenses 
of  the  establishment,  the  fees  taken  by  its  officers,  the  travelling 
expenses,  and  the  cha^s  created  by  its  proceedings,  it  will  be 
seen  that  the  Insolvent  Debtor^s  Court  is  no  inconsiderable  burden 


{b)  It  is  scarcely  within  our  pro-    charge  of  more  than  Si.  in  the  pound, 
vince  to  comment  on  this  exorbitant    for  the  expenses  of  paying  4SM. 
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to  the  country :  if  it  shall  hereafter  be  shown  to  us  that  any  benefit 
arises  from  its  jurisdiction  which  can  compensate  its  charge,  and 
what  is  yet  more  important,  its  demoralizing  effect  on  the  country, 
we  shall  be  happy  to  review  our  present  opuiion. 

It  is  quite  clear,  however,  that  the  remedy  which  the  Marshal 
of  the  Song^s  Bench  has  had  the  goodness  to  point  out,  will  not 
cure  the  eviL  An  indiscriminate  imprisonment  of  innocent  and 
guilty  debtors,  for  six  months  instead  of  fourteen  days,  is  not  likely 
to  improve  morality,  stimulate  industry,  or  clear  the  goals :  it  is 
infinitely  more  doubtful  whether  suflering  prisoners  to  reside 
within  me  rules  of  the  King'^s  Bench,  that  is,  to  be  prisoners  bv 
fiction  of  law,  and  to  pay  to  the  Marshal,  for  the  privilege  of  sucn 
fiction,  a  larger  percentage  on  their  debts,  by  way  of  purchase  of 
the  rules,  than  tney  will  .ultimately  divide  among  their  creditors, 
would  tend  to  the  security  of  any  iliterest  or  object  except  that 
which,  from  the  concluding  paragraph  of  his  pamphlet,  appears  to 
have  actuated  the  Marshal. 

Here  we  must  leave  the  belligerent  functionaries,  hoping,  for 
the  sake  of  the  public,  that  they  will  soon  afford  us  another  oppor- 
tunity of  advertmg  to  the  use,  practice,  and  emoluments  of  tneir 
offices. 
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Few  Sessions  of  Parliament  have  ever  opened  with  brighter 
prospects  to  the  legal  reformer  than  that  which  has  recently  oeen 
closed.  The  highest  authorities,  both  in  the  law  and  ministry, 
were  pledged  to  various  measures  of  improvement  or  alteration  in 
the  judicial  system  and  establishment :  the  time  was  supposed  to 
have  arrived,  when  ancient  abuses  could  no  longer  be  defended  on 
the  score  of  their  antiquity,  and  when  a  people,  advancing  more 
quickly  than  their  rulers  m  the  course  of  useml  knowledge,  would 
no  longer  tolerate  the  delays  of  the  ignorant  or  interested  advocates 
of  an  obsolete  farrago,  which  it  were  an  abuse  of  terms  to  miscal 
a  ff^stem.  If  the  uncertainty  of  political  speculations  required 
additional  illustration,  we  shoiild  find  it  here :  even  at  the  moment 
of  promised  sunshine,*  when  a  Secretary  of  State  had  actually 
proposed  "  to  let  day-light^  into  all  our  courts,  a  storm  arose  from 
a  Quarter  least  expected ;  and  when  we  then  anticipated  that  the 
political  breeze  would  clear  away  the  ancient  fog  which  had  shrouded 
our  legal  tabernacles,  a  damp,  dull,  heavy  cloud  has  come  over  us, 
bringing  with  it  a  chilling  blight  of  our  best  formed  expectations. 

We  were,  and  are,  willing  to  make  every  due  allowance  for  the 
peculiar  political  position  of  a  hastily  formed  ministry :  we  agreed 
that  the  new  admmistration  ought  not  to  be  forced  into  premature 
contest  on  any  great  question,  while  its  strength  was  yet  uncon- 
solidated ;  while  its  newly  acquired  friends  were  unaccust^^med  to 
their  colours,  and  when  future  proselytes  had  not  yet  had  time  or 
opportimity  to  attorn  gracefully.     We,  therefore,  coiild  have  borne 

Sostponement  with  necessary  patience ;  but  diat  patience  was 
estmed  to  a  severer  trial.  On  the  main  question — Chancery 
Reform,  then  ripe  for  discussion,  the  bill  on  the  table  of  the  House 
of  Commons,  after  having  been  read  a  first  time,  the  second  reading 
actually  fixed  to  a  day  within  a  week  of  the  first,  by  which  the 
proposer  and  advocates  of  the  measure  must  have  been  deemed  to 
nave  pledged  themselves,  and  in  fact  did  pledge  themselves,  to 
the  maturity  of  their  plan,  on  this  question  so  loim  in  progress,  so 
universally  desired,  so  often  discussed,  so  ripe  for  decision,; — we 
were  destmed  to  hear  not  a  simple  postponement  on  the  ^imd  of 
pressure  of  more  important  business,  not  on  the  suggcsrion  that, 
the  principal  and  open  enemies  of  the  bill  being  then  removed  from 
power,  it  might  be  expedient  to  consider,  whether  the  measure  of 
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refarm  might  not  be  made  yet  more  full  and  perfect— No.  We 
were  told  to  doubt  whether  this  long  desired,  this  eternally  dia- 
cussed,  this  all  but  accomplished  triumph  of  judicial  reform,  was 
now  necessary  or  expedient  After  haymg  deprecated,  as  we  have 
also  deprecated,  the  idea  of  making  the  abuses  and  inefficiency  of 
the  Court  of  Chancery  a  ground  of  personal  objection  to  the  judge 
who  presided  over  it,  we  were  asked,  by  those  who  disavowed 
personality,  to  gulp  down  our  opinion,  that  the  vices  were  of  the 
system,  not  of  the  man ;  and  to  try  whether,  under  a  new  man, 
any^  reform  would  be  necessary  !  This  did,  indeed,  surpass  our 
patience.  With  every  respect  tor  one  of  the  learned  persons  alluded 
to — ^with  every  possible  allowance  for  the  extraoidinary  political 
position  in  which  he  found  himself— we  cannot  reconcile  ourselves 
to  the  course  which  he  has,  in  jthis  instance,  recommended  for 
adoption.  Of  the  Attorney  Greneral^s  love  of  reform,  we  had  formed 
no  very  high  estimate :  his  speeches  have  excited  our  wonder,  but 
have  inflicted  no  disappointment :  we  look  back  to  his  parliamentary 
career  without  being  able  to  trace  a  single  improvement  of  the  law 
to  his  presence  in  the  legislature :  we  remember  his  opposition  to  the 
County  Courts^  Bill,  his  objections  to  increasing  the  salaries  of  the 
Puisne  Judges,  and  his  feelinff  lamentation  on  the  reduction  of  the 
patronage  of  the  Lord  Chief  Justice  of  the  Eing'^s  Bench.  These 
thinffs  considered,  we  did  not  wonder  that  a  Nisi  Prius  advocate 
shoiud  not  be  sensible  to  the  abuses  of  Courts  of  Equity :  we  were 
not  astonished  that  a  partisan  should  abandon  the  general  object  of 
attack,  when  he  had  attained  the  post  best  fitted  for  his  individual 
security :  we  did  not  identify  our  feelings  with  those  of  his  Majesty^s 
Attorney  General,  and  felt  no  mortification  at  the  triumphal  shouts 
which  the  enemy  set  up  on  hiw  defection  from  the  cause  of  legal 
reform.  'From  the  senator  who  could  not  see  how  the  abuse  of 
extortins  fees  from  acquitted  defendants  could  be  remedied,  we 
en)ected  nothing,  and  have  not  been  disappointed :  but  it  was 
otherwise  when  we  thought  ourselves  abandoned  by  one  whom 
we  have  never  viewed  as  a  mere  lawyer;  by  one  on  whose 
wide  range  of  intellect,  on  whose  extensive  and  philosophical 
intelligence,  united  with  a  sufficient  but  not  benumbing  Know- 
ledge of  practice,  we  had  very  mainly  relied  for  the  amendment 
of  our  system.  We  have  the  consolation  to  believe  that,  the  de- 
sertion, for  such  we  must  still  call  it,  is  merely  temporary;  we  Hre 
willing  even  to  believe  that  the  postponement  of  the  Chancery 
Bill  was  rather  intended  to  afford  time  for  reconciliation  to  a  yet 
more  effective  and  liberal  reform,  in  the  minds  of  those  who  might 
have  something  of  the  old  leaven  still  clogging  their  intelligence, 
than  as  a  permanent  abandonment  of  the  measure.  ^*  Let  the  new 
Chancellor  try  his  powers  on  Ae  old  machine,  with  all  its  rusty 
cranks,  its  complicated  counteractions,  its  petty  expedients,  its 
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ooiuumpdoii  of  fuel,  its  waste  of  oil,  its  dirt,  it8  filth,  and  its 
fnction ;  let  him  try  whether,  with  iSL  his  energy  of  character, 
with  all  his  talent,  with  all  his  learning,  he  is  able  to  force  it  into 
efficient  action.  If  having  tried  the  experiment  for  six  months 
he  must  confess  his  failure,  as  we  know  he  must  do,  ^^  he  will  then 
be  more  willing^  and  we  may  add  more  able,  **  to  institute  a  more 
effectiye  meaisure  of  reform  tnan  that  which,  as  Master  of  the  RoUs, 
he  was  officially  required  to  intiroduce.*"  We  should  be  content  to 
adopt  such  an  mterpretation  of  the  abandonment  of  the  Chanceiy 
Bill;  for  we  are  satisfied  of  the  inevitable  result  Yl^t  Lord 
Eldon,  Lord  Lyndhurst,  and  Sir  John  Leach  could  not  efiect. 
Lord  Lyndhurst,  Sir  John  Leach,  and  Sir  Anthony  Hart  will 
never  accomplish.  The  contrary  proposition  might  be  reduced 
into  the  form  of  an  equation,  in  which  Sir  A.  Hart  would  be  made 
equal  to  as  much  more  than  Lord  Eldon,  as  the  powers  of  the  new 
Court  exceeded  those  of  the  old ;  a  deduction  which,  without  the 
slightest  disrespect  to  his  Honor  the  Vice  Chancellor,  we  may 
pronounce  to  be  absurd;  but  its  absurdity  is  yet  more  glaring 
when  we  consider  that  the  power  of  Sir  John  Leach  in  the  first 
equation  is,  in  truth,  somewhat  more  than  double  his  power  in 
the  second.  That  most  efficient  Judge,  by  his  removal  to  the  l^lls, 
has  lost  the  opportunity  of  hastening  the  progress  of  business ;  as 
it  must  be  obvious  to  every  one  conversant  with  the  practice  of 
both  Courts,  that  matters  Hre  brought  before  the  Vice  Chancellor 
for  argument,  on  motions,  petitions,  pleas,  demurrers,  &c.  in 
those  stages  in  which  the  peculiar  quickness  of  Sir  John  Leach 
was  pre-eminendy  useful.  We  do  not  in  the  least  object  to  the 
comparative  ease  which  his  Honor  has  thus  acquired  by  his  change 
of  office ;  his  health  may  have  required,  as  his  services  have  &- 
served  it;  but  as  we  cannot  calculate,  for  obvious  reasons,  the 
increased  power  of  the  Lord  Chancellor  by  change  of  position,  in 
the  same  ratio  as  the  decreased  power  of  the  Master  of  the  RoUs, 
we  must  still  protest  against  the  conclusion  that  these  judges  can 
ever  either  reduce  the  present  arrear,  or  master  the  future  busi- 
ness of  the  Court  of  Chancery.  Three  angels,  to  adopt  Mr. 
Shadwell'^s  metaphor,  could  not  do  it  under  the  existing  system ; 
for  Masters,  Registrars,  Secretaries,  Clerks,  Draftsmen,  Soli- 
citors, would  pluck  their  wings  for  goose  quills  rather  than  allow 
them- the  power  of  velocity. 

The  experiment  is  in  fact  already  decide<}.  Instead  of  having 
cleared  off  the  arrear  of  old  business,  there  is  actually  at  this  mo- 
ment an  accumulation  of  the  new,  and  that  also,  although  the 
number  of  suits  instituted  has  materially  fallen  off.  Those  who 
look  to  the  surface  only  will  congratulate  the  coimtry  on  this 
decrease  of  litigation,  but  those  who  examine  deeper  will  find  that 
the  paucity  of  suits  arises  from  the  despair  of  obtaining  justice. 
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The  delays  and  abuseB  of  the  Court  of  Chancery  have  become  so 
fearful,  that  prudent  men  will  forego  any  right  or  suffer  any  wrong 
radier  than  be  drawn  within  its  vortex.  In  this  state  the  country 
is  destined  to  linger  for  some  two  or  three  y&'irs  longer,  unless 
indeed  the  jpopular  voice  should  force  upon  parliament  the  consi- 
deration of  a  question  which  there  appears  to  be  a  general  dispo- 
sition to  avoid. 

The  question  of  reform  in  the  administration  of  the  Bankrupt 
Laws  is  also  postponed:  it  was  in  truth  Mr.  Michael  Angcdo 
Taylor'^s  unlucKy  motion,  against  which  we  had  previously  pro- 
tested, which  gave  occasion  to  the  speeches  on  the  Chancery  oill 
to  which  we  have  alluded.  The  City  of  London  has  printea  the 
Report  of  their  Committee  on  the  Bankrupt  Laws ;  but  the 
Common  Council,  on  the  grounds  of  expense,  declined  petitioning 
Parliament  for  a  reformation  of  the  system.  We  shall  examine 
hereafter  Mr.  Eden^s  short  bill,  and  give  an  abstract  of  the  fees 
received  by  the  Lord  Chancellor,  the  Patentee,  and  other  o£Boers 
from  this  branch  of  business. 

It  is  pleasing  to  be  able  to  turn  from  these  disappointments  to 
measures  of  a  more  satisfactory  character.  Mr.  reel  retains  on 
the  opposition  side  of  the  house  the  same  inclination  to  improve 
the  laws  of  the  country,  which  gained  him  the  confidence  of  the 
people  while  a  member  of  admimstration. 

The  three  bills  introduced  by  him  for  the  amendment  of 
the  Criminal  Law,  of  which  we  gave  abstracts  in  our  last  num- 
ber, (a)  have,  with  several  important  alterations,  received  the 
royal  assent.  A  fourth  bill,  under  the  auspices  of  the  same 
Right  Honorable  Grendeman,  has  also  passed  into  a  law ;  and  as 
some  of  its  provisions  bear  immediate  reference  to  alterations  made 
in  the  former  three,  we  shall  furnish  our  readers  with  an  abstract 
of  it 

Statutes  passed  in  /the  last  Session  of  Paeliament. 

Cap.  1.  An  Act  for  amlying  a  Sum  of  Money  for  the  Service  of 
the  Year  I827. 

Cap.  2.  An  Act  for  raising  the  Sum  of  10,000,000;.  by  Ex- 
chequer  Bills,  for  the  Service  of  the  Year  1827* 

Cap.  3.  An  Act  to  confirm  an  Order  in  Council,  for  allowing  the 
Importation  of  Foreign  Oats,  Oatmeal,  Rye,  Pease  and 
Beans ;  to  indemnify  all  Persons  who  have  advised  or  acted 
in  the  Execution  of  the  same.;  and  to  permit  the  Importation 
of  such  Articles  until  the  Fifteenth  Day  of  February,  1827* 


{a)  Ante  p.  ISS,  et  seq. 
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Cap.  4.  An  Act  for  punishing  Mutiny  and  Desertion,  and  for 
the  better  Payment  of  the  Army  and  their  Quarters. 

Cap.  5.  An  Act  for  the  regulating  of  His  Majesty^s  Royal 
Marine  Forces  while  on  snore. 

Cap.  6.  An  Act  for  granting  to  His  M^esty  Rates  of  Posti^ 
on  the  Conveyance  of  Letters  and  racKets  to  and  firom  St. 
Domingo  and  Cuba. 

Cap.  7-  An  Act  for  continuing  to  His  Majesty  for  One  Year 
certain  Duties  on  Personal  Estates,  Offices  and  Pensions  in 
England,  and  also  certain  Duties  on  Suffar  imported  into  the 
Umted  Kingdom  for  the  Service  of  the  x  ear  1827. 

Cap.  8.  An  Act  for  more  conveniently  paying  the  Pensions  of 
Widows  of  Officers  of  the  Royal  Marmes. 

Cap.  9.  An  Act  to  repeal  an  Act  of  the  28th  Year  of  His  late 
Majesty,  for  the  better  Regulation  of  the  Manufacture  of 
Ounce  Thread. 

Cap.  10.  An  Act  to  enable  His  Majesty  to  make  further  Provi- 
sion for  their  Royal  Highnesses  the  Duke  and  Duchess  of 
Clarence. 

Cap.  11.  {Scotland A  An  Act  to  continue  until  the  25th  Day  of 
July,  1828,  an  Act  of  the  54th  Year  of  His  late  Majesty, 
for  rendering  the  Payment  of  Creditors  more  equal  aim  ex- 
peditious in  Scodand. 

Cap.  12.  {Ireland.)  An  Act  to  amend  an  Act  of  the  1st  Year 
of  His  present  Majesty,  for  the  Advance  of  Money  for  carry- 
ing on  Public  Works  m  Ireland. 

Cap.  18.  An  Act  to  Indemnify  such  Persons  in  the  United 
Kingdom  as  have  omitted  to  qualify  themselves  for  Offices 
and  Employments,  and  for  extending  the  Time  limited  for 
those  Purposes.     (Fufep.  243). 

Cap.  14.  An  Act  for  fixing,  until  the  25th  day  of  March,  1828, 
the  Rates  of  Subsistence  to  be  paid  to  Inn-keepers  and  others 
on  quartering  Soldiers. 

Cap.  15.  An  Act  for  declaring  the  Law  in  relation  to  Bills  of 
Exchange  and  Promissory  Notes  becoming  payable  on  Good 
Friday  or  Christmas  Day.     {Vide  p..  146.) 

Cap.  16.  An  Act  for  appfying  certain  Monies  for  the  Year 
1827. 

Cap.  17«  An  Act  to  extend  the  Provinons  of  an  Act  made  in  the 
57th  Year  of  King  George  the  Thiid,  for  regulating  the 
Costs  of  certain  Distresses. 

'  By  this  Statute  distresses  for  Taxes,  Rates,  Tithes,  &c.  not 
exceeding  201.  are  subjected  to  the  provisions  of  57 
Geo.  3,  c.  93.     (  Vide  v.  148.) 

Cap.  18.  An  Act  to  prohibit  the  setting  of  Spring-Guns,  Man- 
Traps,  and  other  Engines  calculated  to  destroy  human  Life<> 
or  inffict  grievous  boculy  Harm.     {Vide  p.  147-) 
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Cap.  19.  An  Act  to  xepeal  an  Act  of  the  6tfa  Year  of  His  present 
Majesty,  for  regulating  Veaaek  caixjring  Passengers  to 
Foreign  Ports. 

Cap.  90.  (Scattand.)  An  Act  to  regulate  the  Prosecution  of 
Fradulent  Bankrupts  in  Scotland.    (Vide  p.  148.) 

Cap.  31.  An  Act  to  amend  the  Laws  relating  to  the  Duties  of 
Postage  in  Great  Britain  and  Ireland. 

Cap.  23.  (Ireland.)  An  Act  to  continue  for  one  Year,  and  until 
the  End  of  the  next  Session  of  Parliament,  the  Acts  for  the 
Relief  of  Insolvent  Debtors  in  Ireland. 

Cap.  23.  (Ireland.)  An  Act  to  continue  for  one  Year,  and  until 
the  End  of  the  next  Session  of  Parliament,  an  Act  of  the  6th 
Year  of  His  present  Majesty,  for  providinfffor  the  repairing, 
maintaining,  and  keeping  in  repair,  certain  Roads  and  Bridges 
in  Ireland. 

Cap.  24.  An  Act  to  amend  the  Acts  for  regulating  Turnpike 
Roads  in  England. 

Cap.  25.  An  Act  for  the  Relief  of  certain  Spiritual  Persons,  and 
Patrons  of  Ecclesiastical  Preferments,  from  certain  Penalties ; 
and  rendering  valid  certain  Bonds,  Covenants,  or  other  As- 
surances, for  the  Resignation  of  Ecderiastical  Preferments. 
(If  this  Act  had  contained  no  more  than  its  preamble  expresses 
little  or  no  objection  could  have  been  taken  to  it.  IBut  its 
provision  goes  much  farther  ;hy  a,n  ea  poet  facto  law  it  mate- 
rially deteriorates  the  propertv  of  those,  who  with  -a  view  to 
the  future  provision  of  their  families,  and  on  the  faith  of  the 
case  of  Fitch  and  the  Bishop  of  London,  decided  in  the 
House  of  Lords,  have  invested  money  in  the  purchase  of  ad- 
vowsons :  yet  the  Bill  passed  both  Houses  almost  without  dis- 
cussion, fitch  and  the  Bishop  of  London  was  as  much  law  as 
Fleteher  and  Lord  Sondes  was,  till  confirmed  by  this  Act ;  nor 
have  we  heard  the  least  reason  from  the  advocates  of  the  Bill 
(whose  chosen  motto  is  stare  decisis^)  why  the  former  judg- 
ment is  not  as  much  entitled  to  legislative  protection  as  the 
latter.  The  defect  in  the  law,  tnat  there  was  no  security 
that  the  person  in  whose  favor  the  resignation  is  stipulated 
shall  be  presented,  is  remedied  by  the  last  section  of  the  Act : 
this  protection  being  provided,  why  was  it  necessary  to  declare 
such  future  resi^ation  bonds  as  were  within  the  meaning  of 
Fiteh  and  the  Bishop  of  London  to  be  illegal  ?  We  must 
revert  to  this  su'bject.) 
Sect.  1.    Recites  the  Act  31  Eliz.,  c.  6.;   and  that  it  has 

lately  been  adjudged  and  determined  at  law,  that  such  engage- 
ments as  aforesaid  come  within  the  intent  and  meaning  of  the  said 

recited  Act. 

Sect.  2.    All  resignation  bonds  entered  into  before  9tli  April, 

1827)  valid. 
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Sect.  3.  Engagements  not  bona  fide  made,  not  within  this 
Act;  and  ^* nothing  herein  contained  shall  be  deemed  compuUory 
upon  the  ordinary  to  accept  the  resiffnation ! 

Sect.  4.  If  the  person  so  specially  named  be  not  presented  to 
such  spiritual  office  within  six  months,  the  resignation  shall  be 
yoid. 

Sect.  5.  Nothing  to  extend  to  proceedings  commenced  before 
the  9th  of  April,  18^. 

Cap.  36.     (Ireland.)    Tithes  of  the  Parish  of  YoughaU. 

Cap.  27.    jin  Act  for  repealing  various  Statues  in  England 

rekUive  to  the  Benefit  of  Clergy ,  and  to  Larceny  and  other 

Offences  connected  therewithy  and  to  Malicious  Injuries  to 

Property y  and  to  Remedies  against  the  Hundred,  - 

This  statute,  which  may  be  denominated  the  pioneering  act, 

repeals  138  statutes  wholly  or  in  part 

Cap.  28.  An  Act  for  'further  improving  the  Administration 
cf  Justice  in  Criminal  Cases  in  England^  SfC.  4^.  4rc. 

Amr  statm^  in  the  preamble, — heaven  knows  how  truly !  that 
^'  trials  for  cnminal  onences  in  England  are  attended  with  some 
form^  which  frequently  impede  the  due  administration  of  justice,^ 
it  enacts : — 

Sect.  1.  That  a  plea  of  ^*  Not  guilttfj'^  without  «iy  farther 
form,  shall  put  the  prisoner  on  his  trial  by  jury. 

Sect.  2.  If  the  prisoner  stands  mute  of  malice,  or  does  not 
answer  directly,  a  plea  of  ^^  Not  guilty^  may  be  entered. 

Sect.  3.  Every  challenge  beyond  the  legal  number  shall  be 
void. 

Sect.  4.    Attainder  for  another  crime  not  pleadable  in  bar. 

Sect.  5.  The  jury  shall  not  inquire  of  prisoner's  lands,  &c. 
nor  whether  he  fled. 

Sect.  6.     Benefit  of  clergy  abolishedi 

Sect.  7*     What  felonies  onljr  shall  be  capital. 

Sect.  8.  Felonies  not  capital  punishable  under  the  Acts 
relating  thereto  ;r— otherwise  punishable  under  this  Act  with 
transportation  for  seven  years,  or  two  years^  imprisonment  with 
whipping. 

Sect.  9*  In  case  of  imprisonment  the  court  may  order  hard 
labour,  or  solitary  confinement. 

Sect.  10.  If  a  person  under  sentence  for  another  crime  is 
convicted  of  felony,  the  court  may  pass  a  second  sentence,  to 
commence  at  the  expiration  of  the  nrst. 

Sect.  11.  Upon  a  second  conviction  for  any  felony,  not 
punishable  with  death,  th^  convict  punishable  with  transnortation 
for  life,  or  four  years^  imprison^ient,  &c.  Form  of  indictment. 
Certificate  by  the  officer  of  the  court  sufficient  evidence  of  a 
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former  conyictkm.     Uttering  a  fidse  oertifieate  punishable 
transportation  fixr  seren  years,  &c 

Sect.  12.  Admiralty  oflences  punishable  as  if  committed  on 
land. 

Sect.  13.  A  free  or  conditional  pardon  under  the  sign  manual 
to  have  the  effect  of  a  pardon  under  the  great  seal ; — not  however 
to  affect  a  subsequent  conviction. 

Sect.  14.  Any  statute  relating  to  offences,  in  which  the  singular 
number  or  masculine  gender  alone  is  used,  shall  *^  be  understood 
to  include  several  matters,  as  well  as  one  matter,  and  several 
persons  as  weU  as  one  perton,  and  females  as  well  as  males,  and 
bodies  corporate  as  well  as  individuals,^  unless  otherwise  provided 
or  repugnant  to  the  context ;  and  forfeitures  payable  to  a  party 
shaQ  be  payable  to  a  body  corporate. 

Sect.  15.    Commencement  of  this  Act. 

Sect.  16.     Not  to  extend  to  Scotland  or  Ireland. 

The  above  Act,  which  may  be  considered  as  a  supplement  to 
7  Geo.  4,  c.  64,  is  highly  creditable  to  its  framers,  and  proves 
the  progress  made,  even  in  the  course  of  a  year,  by  sound  princi- 
ples of  legislation.  The  abolition  of  that  stupid  relic  of  barbarism, 
*<  Benefit  of  Clergy,^  and  other  useless  forms,  may  be  regarded  by 
superficial  observers  as  changes  of  little  importance.  Knowing, 
however,  that  in  law  as  well  as  religion,  superstition  clings  with 
greater  tenacity  to  words  and  unmeaning  formalities  than  even  to 
substances,  we  are  disposed  to  view  such  amendments  as  a  strong 
indication  of  the  workings  of  an  improved  and  enlightened  spirit. 
But,  besides  this  triumph  over  mere  absurdity,  tne  number  of 
substantial  refonns  effected  by  the  Act  is  far  from  inconsideraUe. 
The  2d  and  3d  sections  are  much  more  ^*  to  the  honoiur  of  our 
laws,^  than  the  12  Geo.  3,  c.  20,  (re-enacted  as  to  clerOTable 
felonies  by  ^  Geo.  4,  c.  64),  which  substituted  conviction  tor  the 
peine  forte  et  dure.  The  removal,  too,  of  various  technical  obsta- 
cles to  the  administratioiv  of  justice  is  a  solid  improvement.  The 
14th  section,  penned  by  Sir  James  Richardson,  operates  in  this 
manner.  It  may  appear  surprising  that  it  should  have  required 
the  aid  of  an  ex-judge,  in  the  year  1827,  to  draw  up  so  simple 
a  clause  for  the  general  interpretation  of  criminal  statutes ;  but  if 
we  examine  the  interpretation  clause  of  Mr.  PeeFs  Larceny  Bill, 
(&)  as  it  stood  for  the  second  reading,  we  shall  be  forced  to 

{h)  The  following  is  a  specimen  words  '  Person/ '  Party,' '  Offender,' 

of  this  concise  clause,  as  it  stood  ia  *  Owner/ 'Plaintiff/ and 'Defendant,' 

the  Larceny  Bill,  and  in  the  ''  Mali-  '  shall  each  be  deemed  to  include  any 

clous  Injuries"  Bill.  number  of  persons,  parties,  offenders, 

''  And  in  order  to  remove  doubts  owners,  plaintiffs,  or  defendants,  and 

as  to  the  meaning  of  certain  words  of  either  sex;   and  that,  the  word 

in  this  Act,  be  it  enacted,  that  the  *  Master,'  shall  be  deemed  to  include 
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conclude,  that  the  difficoltjr  of  avoiding  an  outpoturing  of  words  in 
legidation  is  by  no  means  imaginary.  In  conclusion,  we  wish  we 
could  sa]^,  that  this  Act  abolidies  aU  the  forms  that  impeded  the 
due  administration  of  justice. 

Cap.  29-  An  Act  for  consolidating  and  amending  the  Laws  in 
Efigland  relative  to  Larceny j  and  other  Offences  connected 
therewith. 

This  Bill  has,  in  the  course  of  its  progress,  undergone 
Considerable  purification.  Some  obscurities,  and  many  redund- 
ancies of  expression,  have  been  removed ;  and,  upon  the  whole, 
the  language  has  been  rendered,  if  not  stricdv  classical,  at  least 
as  perspicuous  as  a  lingering  attachment  to  legislative  prolixity 
would  admit 

Three  new  clauses  have  been  added:— the  first,  (sect  65.) 
prescribing  the  mode  of  compelling  the  appearance  of  persons 
punishable  on  summary  conviction ;  the  second,  (sect.  69.)  em- 
powering the  King  to  pardon  persons  imprisoned  under  the  Act, 
although  for  non-payment  of  money  to  *^  some  party  other  than 
the  Crown  ;^  and  the  third,  (sect  770  extenun^  th6  Act  to 
oflepces  committed  within  the  jurisdiction  of  the  Admiralty.  That 
part  of  sect  3,  which  provided  for  the  punishment  of  persons 
convicted  a  setond  time  under  this  Act,  and  the  whole  of  the 
clause  for  the  interpretation  of  the  Act,  being  rendered  unneces- 
sary by  the  general  provisions  (sect.  11, 14.)  of  7  ftnd  8  Geo.  4, 
c.  28,  are  expuneea.  The  stealing  of  records,  &c.  (sect  21.) 
which,  in  the  draft  of  the  Bill,  was  declared  to  be  felony,  is  now 
made  a  misdemeanor,  punishable  with  transportation  tor  seven  *^ 

years.  Obtaining  goods  by  false  pretences,  with  intent  to  cheat 
or  steal,  (sect  53.)  which  was  made  larceny  in  the  draft  of  the 
Bill,  (sect  55.)  is  pronounced  to  be  a  misdemeanor,  punishable 
with  transportation  for  seven  years ;  and  it  is  provided  that  if,  upon 
an  indictment  for  such  misdemeanor,  it  should  be  proved  that  the 
ofience  amounts  to  larceny,  the  ofiender  shall  not  be  entided  to  an 
acquittal  of  the  misdemeanor ;  nor  shall  he  be  liable  to  be  afterwards 
prosecuted  for  larceny  upon  the  same  facts.  The  whole  of  this 
clause  is  wondrously  improved.  The  anomaly  of  subjecting  a 
receiver  of  goods,  the  taking  of  which  is  a  misdemeanor,  to  a  more 

any  number  of  persons  in  that  rela-  ter,  on  or  with  respect  to  which  any 
tion>  and  of  either  sex;  and  that  the  offence  shall  be  committed,  is  ex- 
word  *  Servant'  shall  be  deemed  to  pressed  or  referred  to,  whether  for 
include  any  clerk,  apprentice,  or  value,  or  for  any  other  purpose  what-  \ 
other  servant,  either  male  or  female,  ever,  in  the  singular  number,  it  shall 
although  the  same  may  be  subse-  be  deemed  to  include  any  number  of 
quently  referred  to  in  the  singular  the  same  matters." — Ohe !  jam  satis 
number  or  masculine  gender  only;  est. 
and  that  whenever  the  subject  mat- 

VOT..  I. JIT. 
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urnominiouB  mmiBlimeiit  than  the  taker,  still  oontinueB  (sect.  5ff). 
The  scale  or  imprisonment,  upon  non-payment  of  die  penalty  m 
cases  of  summary  conviction,  niis  been  altered.  The  tenn  is  now 
limited  to  two  months,  where  the  penalty  does  not  exceed  five 
pounds ;  to  four  months,  where  it  does  not  exceed  ten  pounds ; 
and  to  six  months  for  any  larger  sum. 

In  our  last  number,  (c)  we  pointed  out  the  effect  which  the  Sd 
section,  abolishing  the  cUstinction  between  gnmd  and  petty  laioeny , 
would  have  upon  the  law  <^  evidence.  The  31  Greo. '  3,  c.  Scs 
has  been  suice  expressly  repealed ;  and  we  indulge  a  hope  that, 
as  the  framers  of  the  Larceny  Act  have  had  their  attentbn  thus 
forcibly  drawn  to  the  point,  the  whole  law  of  disqualification  will 
shortly  undergo  a  revision. 

Cap.  30.  An  Act  fbr  conaolidaHng  and  amending  the  Law9  in 
England  rekUive  to  Malicioua  Injwies  to  Property. 
This  nSl  has  likewise  been  pruned  of  many  uffly  excrescences. 
The  three  new  clauses  inserted  m  the  Larceny  BiU,  and  the  altera- 
tion of  the  scale  of  imprisonment  for  non-payment  of  penalties,  axe 
also  introduced  into  that  which  relates  to  malicious  injuries.  The 
other  material  alterations  in  this  latter  arc,  the  making  the  destruc- 
tion of  turnpike  gates,  &c.  a  misdemeanor,  insteadof  felony ;  and 
the  drawing  a  distinction  between  firing  a  stack  of  com,  &c.,  'and 
firing  a  standing  crop  or  plantation.  In  the  draft  of  the  Bill  both 
these  ofiences  were  made  felonies^  punishable  with  death :  in  the 
Bill,  as  it  now  stands,  the  latter  offence  is  declared  to  be  felony, 
punishable  with  seven  years'^  transportation. 

Cap.  31.  An  Act  for  donsolidating  and  amendingthe  Laws  in 
England  relatice  to  Remedies  against  the  Hundred. 
The  only  important  change  effected  in  this  Bill  is,  that  the 
sections  3  and  4  of  the  draft  are  expunged ;  and  that  a  clause  is 
introduced,'  specifying  certain  conditioiis  with  which  persona 
damnified  must  comply  to  entide  them  to  their  remedy.  (Vide 
ante.  p.  139.) 

Cap.  32.  (Ireland,)  An  Act  to  explain  and  amend  an  Act 
passed  in  the  7^h  Year  of  the  Reign  of  His  present  Ma- 
jesty, intitled,  **  An  Act  to  prevent  the  Wilful  and  Malicious 
Destruction  of  Dwelling-Houses.'*^ 

Cap.  33.  An  Act  for  the  further  Regulation  of  the  Gceneral 
Penitentiary  at  Millbank. 

Cap.  34.  (Ireland.)  An  Act  to  amend  the  Acts  relating  to  the 
Provision  of  Ministers  in  Cities  and  Corporate  Towns  in 
Ireland. 


(c)  Ante  p.  137. 
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Cap.  35;    An  Act  for  the  further  ImproTement  of  the  Road  from 
London  to  Holyhead,  and  of  the  Road  firom  London  to 
Liverpool. 
Cap.  36.     {Ireland.)    An  Act  to  continue,  until  the  first  Day  of 
January,  1828,  and  from  thence  until  the  End  of  the  next 
Session  of  Parliament,  an  Act  passed  in  the  6th  Year  of  the 
Rdffn  of  His  present  Majesty,  respecting  deserted  Children 
in  Ireland. 
Cap.  37-    An  Act  to  make  further  Regulations  for  preventing 
corrupt  Practices  at  Elections  of  Members  to  serve  in  Parlia- 
ment, and  for  diminishing  the  Expense  of  such*  Elections. 
Sect.  1.    Persons  employed  by  candidates  to  be  disqualified 
firom  voting. 

Sect.  2.     Cockades  and  ribbons  not  to  be  ffiven  by  candidates. 
'  Sect,  S.     Penalty  of  giving  cockades,  &c.  101.  (d). 
Sect.  4.    Not  to  extend  to  Scotiand. 

Sect.  6.  Voters  exempt  from  serving  as  constables  during 
Sections. 

Caf  .  38.    An  Act  for  discontinuing  certain  Presentments  by 
.    Constables. 

Presentments  by  constables,  respecting  Popish  recusants,  persons 
absentmg  themselves  from  their  parish  church,  or  any  other  place 
of  religious  wophip,  rogues  ana  vi^bonds,  inmates,  retailers  of 
brandy,  imposers,  forestallers,  reffraters,  profane  swearers  and 
cuisers,  servants  out  of  service,  felonies  and  robberies,  unlicensed 
and  disorderly  ale-houses,  false  weights  and  measures,  highways 
and  bridges,  riots,  routs,  and  unlawful  assemblies,  and  whether 
the  poor  are  well  provided  for,  and  the  constables  are  legally  chosen 
and  sworn,  to  be  discontinued. 

Cap.  39.  An  Act  to  repeal  such  Parts  of  two  Acts  of  King 
William  and  Queen  Mary,  and  of  King  Geor^  the  Second, 
>as  relate  to  the  settling  the  Rates  of  the  Carnage  of  Goods. 

Cap.  40.  An  Act  to  continue  until  the  10th  Day  of  October, 
1830,  an  Act  relating  to  Duties  of  Excise  on  Crown,  Flint, 
and  Phial  Gkss ;  and  to  alter  certain  Laws  of  Excise  relating 
to  FUnt  Glass. 

Cap.  41.  An  Act  for  nusing  the  Sum  of  13,800,000,  by  Exchc- 
quer  Bills,  for  the  Service  of  the  Year  1827. 

Cap.  42.  An  Act  for  Ranting  and  applying  certain  Sums  of 
Money  for  the  Service  of  the  Year  1827. 

Cap.  43.  (Ireland.)  An  Act  to  consolidate  and  amend  the  Laws 
in  force,  in  Ireland,  for  Unions  and  Divisions  of  Parishes ; 


(d)  Mr>  Williams,  to  whose  *'  Ac-  remarks  that  this  provision  will  bo  o 
corAte  Abstract"  we  are  indebted  for  little  avail,  as  no  provision  is  mad 
dnich  asstttance  in  this  compilation,    for  Costi, 
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and  for  uniting  or  disappropriating  appropriate  Parishes,  or 
Parts  of  Parishes ;  ana  to  make  further  Provisions  with 
respect  to  the  erecting  of  Chapek  of  Ease,  and  making 
Perpetual  Cures. 

Cap.  44.  {Ireland,)  An  Act  to  provide  for  the  Pai^ent  of  a 
Salary  (in  lieu  of  Fees,)  to  tne  Judge  of  the  Prerogative 
Court  of  Faculties  in  Ireland. 

Cap.  45.  An  Act  to  allow,  until  the  24th  Day  of  October,  1827, 
the  Inrolment  of  certain  Articles  of  Clerkship,  and  Assign- 
ments thereof. 

Cap.  46.  {Scotland,)  'An  Act  for  the  better  enabling  the  Com* 
missioners,  appointed  by  an  Act  passed  in  the  Sd  Year  of 
His  present  Majesty,  to  complete  the  Buildings  of  His  Ma- 
jesW^s  Greneral  Keffister  House  at  Edinburgh. 

Cap.  4y.  An  Act  for  tne  fturther  Extension  of  the  Powers  of  the 
several  Acts  authorising  Advances  for  carrying  on  Public 
Works. 

Cap.  48.  An  Act  to  continue,  imtil  the  Ist  Day  of  June,  185!8, 
and  from  thence  to  the  End  of  the  then  next  Session  of  Par- 
liament, an  Act  of  the  3d  Year  of  His  present  Majes^, 
for  regulating  the  Manner  of  licencing  Ale-houses  in 
En^nd. 
(The  Bill  of  which  we  gave  an  abstract,  p.  149,  was  abandoned.) 

Cap.  49-  An  Act  to  exempt  Persons  who  have  procured  Game 
Certificates  in  Great  Bntain  from  the  Duty  on  Game  Certifi- 
cates in  Ireland,  and  to  authorise  Persons  who  have  paid  Duty 
on  Game  Certificates  in  Ireland  to  kill  Game  in  Great  Britain, 
upon  paying  the  additional  Duty  only. 

Cap.  50.  An  Act  to  defray  the  Charge  of  the  Pay,  Clothing,  and 
contingent  and  other  Expences  of  the  disembodied  Mihtia  in 
Great  Britain  and  Ireland ;  and  to  jgrant  Allowances  in  certain 
Cases,  to  Subaltern  Ofiicers,  Adjutants,  Quarter  Masters, 
Surgeons,  Assistant  Surgeons,  Surgeons^  Mates,  and  Serjeant 
Majors  of  Militia,  until  the  25th  Dav  of  March,  1828. 

Cap.  51.  (Ireland.)  An  Act  for  further  amending  an  Act, 
passed  in  the  4th  Year  of  His  present  Majes^^s  Beifipaf  for 
the  better  Administration  of  Justice  on  the  Equity  Side  of 
the  Excheauer,  in  Ireland. 

Cap.  52.  An  Act  to  consolidate  and  amend  certain  Laws  relating 
to  the  Revenue  of  Excise  on  Malt  made  in  the  United  King- 
dom, and  for  amending  the  Laws  relating  to  Brewers  m 
Ireland,  and  to  the  Allowance  in  respect  of  the  Malt  Duty  on 
Spirits  made  in  Scotland  and  Ireland  from  Malt  only. 
(In  the  course  of  the  discussion  of  this  Bill,  some  observations 
were  made  on  the  hardship  of  the  Excise  Law,  as  preventing 
the  steeping  of  grain  for  food  for  ho^s,  &c. ;   when  the 
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Secretanr  of  the  Treasury,  though  he  refused  to  insert  any 
cUuse  kgaliiing  the  praetice,  promised^  that  instructions 
should  be  given  to  the  officers  to  permit  it  unmolested.) 

Cap.  53.  An  Act  to  consolidate  and  amend  the  Laws  relating  to 
the  Collection  and  Management  of  the  Revenue  of  Excise 
throughout  Great  Britain  and  Ireland. 

Cap.  54.  An  Act  to  cany  into  Eflfect  the  Treaty  with  Sweden 
relative  to  the  Slave  Trade. 

Cap.  55.  An  Act  to  consolidate  the  Board  of  Stamps  in  Great 
Britain  and  Ireland. 

Cap.  56.    An  Act  to  amend  the  Laws  relating  to  the  Customs. 

Cap.  57*  An  Act  to  permit,  until  the  first  Day  of  May,  1828, 
certain  Com,  Meal,  and  Flour  to  be  entered  for*Home  Con- 
sumption. 

Cap.  58  An  Act  to. make  Provision  for  ascertaining  from  Time 
(O  Time  the  Average  Prices  of  British  Com. 

Cap.  59.  {Ireland.)  An  Act  for  the  further  amendmg  the  Laws 
for  the  Recovery  of  Small  Debts,  and  the  Proceedings  for 
that  Purpose  in  the  Manor  Courts  in  Ireland. 

Cap.  60.  {Ireland.)  An  Act  to  amend  the  Acts  for  the  esta- 
blishing of  Compositions  for  Tithes  in  Ireland. 

Cap.  61.  (Ireland.)  An  Act  to  amend  the  Laws  for  the  Regu- 
lation of  the  Butter  Trade  in  Ireland. 

Cap.  62.  {Canada.)  An  Act  to  authorise  the  Sale  of  a  Part  of 
the  Clergy  Reserves  in  the  Provinces  of  Upper  and  Lower 
Canada. 

Cap.  63.  An  Act  to  explain  so  much  of  an  Act  of  the  present 
Session  of  Parliament,  for  punishing  Mutiny  and  Desertion, 
as  relates  to  the  Transportation  of  Offenders. 

Cap.  64.     An  Act  to  establish  a  Taxation  of  Costs  on  Private 
Bills  in  the  House  of  Lords. 
Sect.  1.    On  application  made  to  the  Clerk  of  the  Parliaments, 

as  to  the  costs  and  expenses  of  private  bills,  he  shall  direct  the 

same  to  be  taxed  by  such  persons  as  he  shall  appoint ! 

(He  may  appoint  one  of  the  officers  of  the  House,  most  in- 
terested m  maintaining  the  charges,  and  then  by—) 
Sect.  2.     In  actions  against  persons  liable  to  pay  the  costs,  the 

certificate  [of  such  officer]  shall  have  the  effect  of  a  warrant  to 

confess  judgment. 

Sect.  3.    Taxators  to  have  power  to  administer  oaths,  and  to 

require  vouchers  for  all  monies  charged  by  parliamentary  agents. 
Sect.  4.     Clerk  of  the  Parliaments  to  prepare  a  list  of  cnarges 

to  be  allowed  to  parliamentary  agents. 

(Considering  that  the  Masters  in  Chancery,  who  ought  to  be 
conversant  with  the  Taxation  of  Costs,  are  already  officers 
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of  tbe  HoiiBe,  h  seems  eztraordmary  thafc  the  duty  was  not 
confided  to  diem,  rather  than  to  some  person  unhncwn^ 
to  be  appointed  by  the  Clerk  of  the  Paniaments  or  Clerk 
Assistant) 

Caf.  66.  An  Act  to  explain  and  remove  Doubts  toudnng  the 
Admiralty. 

Cap.  66.  An  Act  to  extend  an  Act  of  the  56th  Year  of  the  Reign 
of  His  late  Majesty,  for  enabling  His  Majesty  to  grant  small 
Portions  of  Land  as  Sites  for  Public  Buildings,  or  to  be  used 
as  Cemetnes. 

Cap.  67-  (Ireland.)  An  Act  for  the  better  Administration  dt 
Justice  at  the  holding  of  Petty  Sessions  by  the  Justices  of 
the  Peace  in  Ireland. 

Cap.  68.  (Ireland.)  An  Act  for  the  Management  and  Improve- 
ment of  the  Land  RevenueiB  of  the  Crown  in  Irelana,  and 
for  other  Purposes  relating  thereto. 

Cap.  69;  (Ireland.)  An  Act  to  provide  for  the  Relief  of  Per<*> 
sons  agrieved  by  unlawftil  or  excessive  Distresses  in  Ireland. 

Cap.  76.  An  Act  for  enabling  His  Majesty  to  raise  500,000/.  by 
Exchequer  Bills,  and  for  appropriating  the  Supplies  granted 
in  this  Session  of  Parliament 

Cap.  7^.    An  Act  to  prevent  Arrests  upon  Mesne  Process  when 
the  Debt  or  Cause  of  Action  is  under  Twenty  Pounds ;  and 
to  regulate  the  Practice  of  Arrests. 
Sect.  1.    No  person  to  be  held  to  special  bail,  or  any  special 

original  to  be  served  on  the  person,^  where  the  cause  of  action  is  less 

than  201. 

Sect.  2.    Defendant  discharged  from  arrest  upon  making  de- 
posit with  the  SheiiiF,  may,  instead  of  perfecting  special  bail,  allow 

deposit  to  be  paid  into  court ;  or  if  he  remains  m  custody,  or  gives 

bail  to  the  Sneriff,  he  may  pay  the  debt  into  court,  with  201.  to 

answer  costs,  and  file  common  bail. 

Sect.  3.     Defendant  may  receive  such  deposits  out  of  court, 

upon  perfecting  special  bail. 
Sect.  4.     Summons  in  the  following  form  to  be  personally 

served  on  defendant. 

C.  D.  [naming  the  defendant,]  You  are  served  with  this  process 
at  the  suit  of  A.  B.  [naming  the  plaintiff  or  plaintiiF8,J  to  the 
intent  that  you  may  appear  by  your  Attorney  m  His  Majesty^s 
Court  of  at  Westminster,  at  the  return  hereof, 

being  the        day  of  in  order  to  your  defence  in 

this  action ;  and  take  notice,  that  in  default  of  your  appear- 
ance, the  said  A.  B.  will  cause  an  appearance  to  be  entered 
for  you,  and  proceed  thereon  as  if  you  had  yourself  appeared 
by  your  Attorney. 
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fiat  if  it  shidl  appear  to  the  court  or  to  a  judge  i|L  vacation  that 
the  defendant  could  not  be  personally  served-  then  a  distringas 
may  issue  :^— 

In  the  court  of  between  A.  B.  plainti£F,  «nd  C.  D. 

defendant,  [naming  the  parties.]  Take  notice  that  I  have 
this  day  distrained  upon  your  goods  and  chattels  for  the 
sum  of  Forty  Shillings,  in  consequence  of  your  not  having 
appeared  by  your  Attorney  in  the  said  court,  at  the  return  of 
a  writ  of  returnable  there  on  the  day  of 

;  and  that  in  default  of  your  appearing  to  the 
present  writ  of  distringas  at  the  return  thereof,  being  the 
day  of  the  said  A.  B.  will  cause  an  appear- 

ance to  be  entered  for  you  and  proceed  thereon,  as  if  you  had 
yourself  appeared  by  your  Attorney. 

E.  F.  [the  name  of  the  SherifiTs  officer.] 
To  C.  D.  the  above  named  defendant 
Upon  affidavit  of  the  execution  of  such  distringas  (to  be  filed 
gratis)  plaintiff  may  enter  a  common  appearance. 

Sect.  6.  From  August  1,  1827,  the  provisions  of  19  Greo.  3, 
c.  70,  extended  to  actions  for  higher  sums,  (to  20/.)  and  in  Chester, 
Lancaster,  and  in  Durham. 

Sect.  7*     No  person  to  be  held  to  special  bail  on  mesne  pro- 
cess, in  actions  under  50/.  issuing  from  the  courts  of  Westminster. 
Sect.  8.     Sheriff  not  to  execute  process,  unless  the  writs  be 
delivered  by  an  Attorney,  &c.,  and  endorsed  with  his  name  and 
place  of  abode. 

Sect.  9.  Warrants,  &c.  contrary  hereto  to  be  void,  but 
nothing  to  extend  (quert/j  why  not  ?)  to  any  writ  or  process  sued 
out  by  any  attorney,  solicitor,  clerk  of  court,  or  other  officer 
of  any  court,  having  authority  to  sue  out  process  in  his  own 
name. 

Sect.  10.    Not  to  extend  to  Scotland  or  Ireland. 
Cap.  ^2.    An  Act  to  amend  the  Acts  for  building  and  promoting 

the  building  of  additional  Churches  in  populous  Parishes. 
Cap.  73.    An  Act  to  continue,  until  the  31st  Day  of  Dec.  1829, 
an  Act  of  the  4th  Year  of  His  present  Majesty,  for  the 
better  Administration  of  Justice  in  New  South  Wales  and 
Van  Dieman^s  Land. 
Cap.  ^4i.    An  Act  to  carry  into  Execution  a  Convention  between 
His  Majesty  and  the  Emperor  of  Brazil,  for  the  Regulation 
and  final  Abolition  of  the  African  Slave  Trade. 
Cap.  75.     An  Act  to  appoint  Commissioners  for  carrying  into 
Execution  several  Acts,  granting  Aid  to  His  Majesty  by  a 
Land  Tax  to  be  raised  in  Great  Britain,  and  continuing  to 
His  Majesty  certain  Duties  on  Personal  Estates,  Offices,  and 
Pensions  in  England. 
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PARLIAMENTARY  PAPERS. 

J  Return  of  the  Sums  receiwd  in  the  Office  of  Lord  T^hurhw 
the  Patentee  for  the  EweafMon  of  the  Bankrupt  Lams. 

QroBB  Sum  receired  in  the  Office.     Net  Sam  receired  by  Lord  Thuriow, 

j£       8.    d>  MS      8.    dm 


1811 
1812 
1813 
1814 
1815 
1816 
1817 
1818 
1819 
1820 
1821 
1822 
1823 
1824 
1825 
1826 


■  • 


«  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


13,424  2 
11,865  14 
10,292    0 

8,762  17 
12,413  4 
14,800  15 
10,512    8 

6,841  0 
11,133    0 

9,153  17 

8,689  18 


9  8,995    6  11 

8  7.95711    H 

4  6,674    &    6 

8  5,828    6    4 

6  8,730    1    0 

9  10,765  15    3 

1 7,067    5    3 

7  4,63714    6 

2 7,951  19  11 

0  6,414    7    9 

2  6,048 


7,773  15  10   5,338 


4    7 
9  11 


6,921    4    8  4,681  10  9 

6,877  17    0  4,678    9  7 

7,797    2    9  6,618    6  4 

16,805  12  11  13,268  19  5 


Totalinl67ew8 164,066  12  11  114,656  11    l\ 

■ 

Average  to  the  Patentee  dtJ^\Q5  a  Year. 

There  is  besides  paid  to  the  Lord  Chancellory's  Purse  Bearer 
£2  on  each  Private  Seal,  which,  in  sixteen  years,  must  have 
amounted  to  j£^298,  exclusive  of  fees  on  supersedeas,  &c. 

An  Account  of  the  Fees  received  in  the  Office  of  the  Lord 
ChancelUyr*8  Secretary  of  BaHkrupts,  from  Aprtl,  1816,  to 
Aprilf  1827,  (12  years.) 

By  tb«  Under 
Total  Hecdrfd.  Br  the  Cbancellor.         By  the  Seeretary.     Seerrtary  and  Cltfks. 

£#.</•  £      1.    d,  £     s.    d.  £      s.    d, 

93^436     4     0        43^470  19     0        S2>678     7  10        87,393     4    O 


Average,  7,786     7    0         3,633  13    6  1,889  17    0         8,374    0    8 

An  Account  of  Fees  received  by  the  Lord  Chancellor'*s  Purse 

Bearer  from  1811  to  1827. 

Total jg*29,298  19    0 

The  Chancellor  out  of  this  receives  2«.  for  each  Docket,  and 
IJs.  6d.  for  each  Private  Seal.     The .  ChefF  Wax  receives  10«., 
the  Sealer  ^8.  6rf.,  and  the  Gentlemen  of  the  Chamber  5*.  out  of 
every  jf  2. 
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Mr.  Hand,  the  late  Lord  Chancellor^a  Pune  Beaier,  condudes 
his  Teturn  as  follows : — 

<*  The  total  average  annual  amount  of  the  emoluments  of  the 
office  of  Chancellor  (including  the  fees  received  in  the  House  of 
Lords)  has  been,  for  the  twelve  years  since  the  payment  of  ^^,500 
per  annum  to  the  account  of  the  Vice  Chancellor,  and  the  allow- 
ance  of  fees  (formerly  accounted  for  to  the  Great  Seal)  for  payment 
of  the  Deputy  Secretary  and  Clerks  in  the  Bankrupt  Office— 

It  appears,  from  the  above  returns,  that  the  system  of  sealing  a 
separate  commission  on  each  failure  costs  the  country,  out  of 
bankrupts^  estates,  very  considerably  more  than  jPll/JW  a  year ; 
for,  to  these  office  charges  are  to  be  added  the  einpenses  of  solici- 
tors attending  in  the  various  stages  through  whicn  a  petitioning 
creditor  is  forced  to  pass  before  he  obtains  his  conunission.  The 
whole  charge  of  the  patentee  and  his  officers,  and  a  very  considera- 
ble portion  of  the  other  enenses,  nught  be  saved  by  giving  to  a 
competent  court  a  funeral  jurisdiction  over  bankrupts  dmilar  to 
that  possessed  by  the  Insolvent  Court 

A  Retwmofthe  Number  ofDAt&ra  committed  tOy  and  discharged 
frcm^  the  Kin^s  Bench^  Fleety  Horsemonger  lAme^  and  WhAte^ 
cross  Street  Prisons^  in  each  Monih  of  the  Year  1826. 


Klag^  Bench.    1 

Heet.            1 

Horaeiqoiiger  Las*.  1 

WhlleenM  Street. 

• 

1 

8 

0 

1 

s 

1 

i 

a 

■ 

1 

a 

1 

i 

St 

B 

1 

1 

1 

as 

§ 

1 

S 

§ 

i 
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January.. 

240 

138 

72 

56 

2 

79 

6S 

282 

193 

February 

179 

217 

"z 

81 

7Q 

8 

78 

82 

272 

292 

March . . 

74 

136 

i 

24 

41 

3 

68 

75 

298 

265 

April   .. 

306 

186 

u 

190 

58 

20 

87 

65 

256 

306 

May. . . . 

157 

185 

ts. 

74 

66 

16 

105 

87 

323 

834 

June  . . . 

129 

226 

Sm  ^ 

73 

98 

6 

87 

101 

272 

333 

July 

82 

177 

6 

97 

1 

92 

109 

259 

355 

August  • . 

48 

81 

n 

14 

39 

1 

101 

74 

282 

251 

Sept. . . . 

46 

72 

"SB 

.a  8 

24 

24 

1 

108 

107 

287 

291 

October.. 

103 

35 

C  ^ 

40 

10 

2 

126 

10^ 

333 

210 

Nov 

526 

217 

s 

264 

40 

16 

— 

— . 

369 

321 

Dec 

58 

138 

^ 

SO 

67 

2 

— 

— 

206 

^48 

Total  in  Prison  on  the  15th  of  November,  1826  -.—King's  Bench,  852. 
Fleet,  360.    Horsemonger  Lane,  1,051.  (a)     Whitecross  Street,  526. 

Number  of  Prisoners  who  have  died  in  the  Year  1826: — King's 
Bench,  25.    Fleet,  7.    Horsemonger  Lane,  L   Whitecross  Street,  II. 


{a)  Aggregate  Number. 
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PROCEEDINGS  BEFORE  MAGISTRATES. 

Jy  our  fint  number  ire  Teported  that  a  rule  had  been  moved  for 
affainst  a  Magistrate  of  the  county  of  Stafford  and  another,  to 
i£ew  cauBe  why  a  criminal  information  should  not  be  filed  affidnst 
them,  for  having  illegally,  corruptly,  and  oppressively  conducted 
themselves ;  the  one  by  causing  to  he  committed,  and  the  other  by 
committing  to  prison  two  children,  a  brother  and  sister,  of  the 
age  of  ten  and  seven  years.  On  the  10th  of  May  last,  cause  ^as 
shown  asainst  the  rule;  when,  after  hearing  counsel  and  affidavits 
on  aQ  ffldes.  Lord  T£i}TK]a)Eii  said, 

''  It  was  the  opinion  of  the  Court  that,  although  there  was  much  to  Uame 
in  tiie  conduet  of  Mr.  Broughton,  yet,  upon  the  whole,  there  was  not 
enough  to  fix  upon  him  the  imputation  of  having  acted  from  corrupt  and 
qoigJicious  motives.  Certainly,  considerinff  the  age  and  the  circumBtances 
under  which  these  children  were  brought  before  mm,  a  discreet  and  a  com- 
monly humane  mai^  might  reasonably  be  induced  to  pause  before  he  oom- 
mittra  such  tender  infants  to  a  common  gaol.  There  was  another  part  of 
the  conduct  of  this  gentleman  which  the  Court  could  not  too  strongly  re- 
probate ;  namely  that  of  having  taken  the  deposition  of  Barlow,  the  prose=- 
cutor,  in  privacy,  behind  the  back  of  the  peisous  accused.  For  Uiis  conduct 
there  could  be  no  excuse,  because  aU  the  parties  might  have  been  brought 
together  in  his  presence.  •  There  was  another  circumstance  also,  wluah 
deserved  anhnadversion ;  namely,  that  the  deposition  of  Barlow  professed 
to  be  taken  in  the  presence  of  the  prisoners,  the  fact  not  being  so.  Corrupt 
motives  were  distinctly  denied  on  the  part  of  Mr.  Broughton  ;  but  although 
the  Court  were  of  opinion  that  the  rule  ought  to  be  dischars^  as  against 
him,  yet,  under  all  the  circumstances,  it  could  only  be  discharged  on  pay- 
ment of-  costs.  It  was  for  the  prosecutor  to  say,  whether  he  wished  to 
press  the  rule  against  the  other  de^dant. 

"  Mr.  Campbell  said>  he  was  certainly  instructed  to  press  for  the  nde 
beioff  made  absolute  against  Bariow. 

'^  Lord  TzNTSRDEK  said,  that  the  rule  must  be  made  absolute  then  against 
Barlow.  There  were  two  material  facts  against  him,  which  had  not  been 
denied,  namely,  one  .with  respect  to  the  goose,  and  the  other  the  attempt 
to  extort  a  confession  from  the  boy. 

"  Rule  abbolnte  against  Barlow,  and  discharged  as  agidnst  Mr.  Broughton, 
upon  payment  of  costs." 


The  readers  will  see  in  the  sequel  how  this  misplaced  lenity, 
as  we  think  it,  of  the  Court  of  King^s  Bench  was  received 
by  the  mi^strate ;  for  we  are  enabled  to  lay  before  them  the 
r^ult  of  an  action  brought  against  Barlow ;  and,  thot^h  the  report 
of  the  trial  may  a  little  interfere  with  our  chronological  arrangement, 
we  now  insert  it,  because  we  consider  the  subject  to  be  one  of 
paramoimt  importance.  Few  cases  have  ever  furnished  a  more 
pregnant  comment  upon  that  doctrine  of  magisterial  irrespoiiai- 
bility  which  the  judges  are  in  the  habit  of  incmcating.  We  copy 
the  report  firom  the  ^'  Morning  Chronicle.'" 


tt 


I8S7.]  Proeeeding»  b^bre  MagUtrate^ 


''  OXFORD  CIRCniT.-4STArF0B9^  Augtui  S. 

Malicious  Pkosbcution.— Ciiid^  «.  Aar&nff.— Thif  was  an  action 
brdught  by  the  next  of  kin  to  Julia  Caddy,  a  child  aged  eight  yean^  t» 
recorer  compensation  in  damages  from  the  defendant,  lor  naying  malieiouslj 
caused  her  to  be  imprisoned  in  the  County  Gaol,  and  brought  to  tria^  on  a 
charge  of  stealing  certain  ducks  belonging  to  him. 

''  Mr.  Campbell  stated  the  case,  and  dwelt  with  great  force  and'eloqnenca 
im  the  cruelty  of  suljecting  so  Toung  a  child  to  the  degradation  and  de* 
hluetnent  of  a  prison,  even  if  she  were  guilty;  but  wnen,  as  he  sllould 
show,  the  commitment  was  from  malice,  and  vnthout  probable  cause,  Ww 
much  greater  would  that  cruelty  q>pear.  The  child,  at  the  time  of  hef 
being  sent  to  gaol  on  a  charge  of  felony,  was  only  seren  years  old,  an  ag9 
at  which,  it  could  scarcely  be  supposed,  in  most  instances,  to  hare  attained 
to  that  degree  of  moral  perception  which  it  was  indispensably  necessary  it 
should  be  possessed  of,  in  order  to  give  to  any  act  of  wliich  it  might  he 
guilty  the  deep  dye  of  felony.  The  Learned  Counsel,  after  some  further 
remarks,  proceeded  to  state  the  case  as  afterwards  proved  by  the  following 
witnesses : — 

**  Mr.  ^eene,  the  Deputy  Clerk  of  the  Peace,  prod^oed  the  informatiou 
iwom  by  tlie  defendant  before  the  Rev.  Mr.  Brou^hton. 

''  John  Caddy,  brother  to  Julia,  the  plaintiff,  said  he  was  11  years  old.  In 
October,  1886,  his  mother  went  out  after  dinner,  leaving  him  and  Julia  at 
home:  thev  inhabit  a  cottage  near  ^e  defenduit*s  farm;  after  dinner  he 
went  with  his  uster  and  opened  the  defendant's  pig-stye,  and  let  out  the  pig 
upon  the  common ;  he  had  J^een  desired  to  do  so  oy  the  defendant ;  his  sister 
and  him  then  went  to  the  pond  on  the  common,  to  catch  a  duck  belonging 
to  their  mother,  which  was  swimming  there;  he  pulled  off  his  clothes,  an4 
his  rister  pulled  off  her  shoes  and  stockings,  and  they  then  went  into  the 
water;  he  caught  two  dudu  and  his  inster  caught  one ;  the  one  his  sister 
caught  was  their  own  one;  they  were  going  to  make  them  fight  when  the 
defendant  came  up,  and  shouted  out ;  Uiere  was  another  man  with  him ; 
the  man  caught  hold  of  his  sbter,  but  the  defendant  called  out,  '*  Let  her 
go  and  catch  the  boy,  and  111  give  you  a  dinner  and  a  jug  of  ale.**  Witness 
was  alarmed,  and,  expecting  to  be  beat,  ran  off  as  fast  as  lie  could,  and  goi 
home  andcreeped  under  the  stairs,  andhid  himself;  the  man  arrived  soon  afEer, 
and  told  witness's  mother  (who  was  then  at  home)  that  he  wanted  witness 
for  catdiing  the  ducks ;  witness's  mother  said  she  would  bring  him  before 
Mr.  Barlow,  and  the  man  went  away ;  his  mother  fetched  his  clothes  and 
took  him  before  Mr.  Barlow ;  Mr.  Barlow  said,  "  weU,  shall  we  beat  him 
or  rooii  him  }**  By  "  roasting"  he  meant  fastening  witness  with  a  cord  to  the 

Sate  ;  he  had  served  him  so  before ;  witness's  mother  said  ''no,  beat  him  ;^ 
r.  Barlow  paused  a  "  biff  while,"  and  then  said  "  no.  111  take  him 
before  a  Magistrate.  He  shiJl  go  before  Mr.  Broughton."  They  then  went 
to  Mr.  Broughton*s,  which  is  a  distance  of  about  two  miles;  Mr.  Barlow 
told  Mr.  Broughton  he  had  caught  witness  and  a  girl  stealing  his  ducks  ; 
Mr.  Broughton  asked  where  the  girl  was  ?  and  betnff  told  she  was  not  there, 
teud  to  Mr.  Barlow,  "  Then  you  must  bring  her  in  the  morning,  and  1*11  then 
examine  into  the  case.*'  Mr.  Barlow  asked  for  a  warrant  to  break  open  the 
house  and  take  witness's  sister,  but  witness's  mother  replied, ''  No,  I  brought 
the  boy  voluntarily,  and  111  bring  the  girl  without  a  warrant"  No  warrant 
was  granted.  They  then  left  the  Justice's,  and  witness  was  taken  by  Mr. 
Barlow  and  put  to  sleep  in  a  bam  along  with  a  man  named  Gregg;  about 
midnight  Mr.  Barlow  came  into  the  bam  with  a  laiithora  and  a  rope,  and 
awoke  witness,  and  threatened  to  hang  him  if  he  did  not  confess  that  his 
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father  let  him  on  to  steal  the  dudis.  He  replied^  ''We  were  not  going  to 
fteal  them;  we  wete  going  to  fight  them."  He  poked  the  cord  in  witness  s 
face,  and  witness  polced  it  back.  He  then  left  Mm.  The  next  momfag, 
witnefi,  his*  sister  and  his  mother,  and  Mr.  Barlow,  went  before  Mr. 
Broughton.  Mr.  Barlow  and  his  witness  went  in  before  the  Magistrate, 
leaving  him  and  his  modier  and  sister  in  the  passace.  After  a  time,  th^ 
were  caUed  in,  and  Mr.  Broughton  asked  witness  what  he  had  to  say?  and 
he  told  Wm  they  were  fighting  the  ducks.  The  Magistrate  would  not  be- 
lieye  him,  but  Mid  he  should  send  him  and  his  sister  to  prison.  Witness's 
mother  cried  reir  much.  They  were  sent  to  prison,  and  renudned  there 
ten  days,  when  they  were  brought  to  trial  and  acquitted. 

<'  Cross-ezamhied :  My  fiitber*s  duck  was  a  dark  one ;  it  was  not  a  white 
duck  my  sister  had  got;  when  I  got  home,  our  duck  was  in  the  garden :  it 
had  time  to  get  home,  because  I  was  obliged  to  go  round  by  the  lane :  I 
Yierer  told  Peake  I  did  not  care  a  curse  what  they  did  to  me. 

''  Mr.  J.  Peake  was  in  the  presence  of  the  Magistrate  when  the  charve  was 
made.  Mr.  Barlow  said  the  boy,  assisted  by  a  girl,  had  been  stealing  his 
ducks,  and  Mr.  Broughton  said  die  case  must  stand  over  till  the  girl  was 
produced.  Mr.  Barlow  asked  for  a  warrant,  but  the  boy's  mother  said  it 
was  not  necessary,  she  had  brought  forward  the  boy  yoluntarily,  and  she 
would  brinff  the  girl. 

"  Mr.  Flmt :  Js  attorney  for  this  prosecution.  After  the  action  was  brought 
he  met  the  defendant,  and  told  him  that  he  had  better  give  the  poor  people 
some  compensation,  and  that  if  he  would  bring  any  respectable  friend  of 
his  down  to  witness's  house,  he  would  undertake  for  the  plaintiff  that  the 
sum  that  friend  should  think  a  fair  compensation  should  be  accepted,  and 
the  action  discontinued.  The  defendant  said  he  would  do  so,  and  the  fol- 
lowing Saturday  was  fixed,  but' the  defendant  did  not  come,  and  in  conse- 
quence witness  wrote  to  him,  but  he  took  no  notice  of  the  letter.  [Witness 
produced  a  copy  of  the  record  of  the  plaintifTs  acquittal.] 

"  Cross-examined:  The  affidavit  produced,  which  states,  that  the  copy  of 
the  record  was  necessary  for  the  setting  forth  the  proceedings  under  a  cri- 
minal information  then  pending  against  Mr.  Broughton  and  Mr.  Barlow,  19 
the  King*s  Bench  was  written  with  his  knowledge  and  consent  The  pro* 
ceedings  upon  that  informatipn  have  been  since  abandoned. 

"  Mary  Caddy,  sister  of  the  plaintiff  deposed,  that  when  the  man  came  to 
take  her  bcother  prisoner  for  catching  their  ducks,  her  mother  said  he  had 
been  sent  to  fetch  the  ducks,  but  that  if  he  had  done  wrong  she  would  bring 
him  down  to  Mr.  Barlow's. 

''  John  Warner  deposed,  that  a  short  time  previously  a  goose,  belonging  to 
the  plainti^  was  killed  by  the  defendant,  because  it  trespassed  in  his  garden, 
and  taken  and  flung  into  the  plaintiff's  back  yard. 

*'  James  Nicholls  proved,  that  another  time  the  plaintiff's  boy  was  charsed 
with  theft,  because  ne  pidLed  up  some  pears  that  fdl  from  a  tree  of  the  de- 
fendant's into  the  road. 

**  Mr.  Talford,  for  the  defendant,  said,  the  proceedings  adopted  in  this 
case  were  intended  to  harass  and  niin  his  unfortunate  client,  who  had  beea 
first  dragged  into  the  King's  Bench  by  a  criminal  informaUon,  and  put  to 
enormous  expense,  and  was  now  brought  here  on  a  civil  action.  His  client 
had  acted  from  a  nncere  belief  that  a  felony  was  intended,  and  not  from 
any  malicious  motive,  as  he  should  prove  by  the  witnesses  he  should  call 
before  them.  If,  however,  he  should  unfortunately  not  succeed  in  making 
out  his  defence  so  clearly  as  he  expected  to  do,  he  trusted  the  Jury  would 
take  into  consideration  the  cruel  manner  in  which  he  had  licen  already 
harassed,  and  give  to  the  plaintiff  one  farthing  only  for  damages. 
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''  Mr.  WttenSf  derk  to  Mr.  Seckenon,  attorney  for  the  defence,  taid,  that 
after  the  order  had  been  obtafaied  firom  the  Magistrates,  permitthig  the 
plidntiff  to  hare  a  copy  of  the  record  of  acquittal  [he  applied  to  have  that 
order  reedndedL  on  the  ground  that  it  was  intended  to  be  used  in  this 
cause,  and  not  for  sustaining  the  criminal  information ;  but  the  Magistrates 
refused,  but  at  the  same  time  said,  tliat  if  it  were  so  used,  they  should 
ooniider  it  as  a  fraud  upon  them. 

*<  John  Barlow,  son  of  the  defendant,  said  he  was  present  at  the  examina- 
tioo  before  the  Magistrate :  the  boy  was  asked  what  he  was  going  to  do 
with  the  ducks,  and  he  was  about  saying  something,  when  his  mother 
checked  him,  and  whispered — "  say  you  were  goin^  to  fight  them  ;''  the 
boy  then  said  so ;  the  Magistrate  threatened  to  commit  the  mother. 

''  Cross-examined :  The  Magistrate  said  he  wished  he  could  commit  both 
the  &ther  and  mother ;  witness's  father  behaved  very  well  to  the  Caddys, 
acconiing  as  they  behaved  to  him. 
. ''  Mr.  Ward  was  also  present  at  the  examination,  andgave  similar  eridence. 

''  The  Rev.  Mr.  Broughton  remembers  the  boy  being  brought  before  hhn  ; 
Mr.  Barlow  said  the  boy  and  girl  had  been  stealing  his  ducks,  and  he 
therefore  desired  the  girl  might  be  brought  before  him  also ;  Mr.  Barlow 
applied  for  a  warrant,  but  the  mother  said  she  would  bring  her  without ;  the 
next  day  they  appeared  before  him ;  the  boy  was  about  to  tell  what  he  was 
going  to  do  with  the  ducks,  but  was  stopped  by  his  mother,  who  said  "  say 
▼ou  were  ffoing  to  fight  them ;"  witness  threatened  to  commit  her,  and  told 
her  she  had  firit  taught  her  duld  to  steal,  and  was  now  teaching  him  to  lie  ; 
he  did  not  Inioiv  the  girl  was  so  young  when  lie  desired  her  to  be  brought 
before  him. 

''  Cross-examined :  Mr.  Barlow  brought  his  charge  against  both,  and  per- 
sisted in  it ;  A«  had  no  icrupU  in  committing  them^  and  should  do  90  again 
imtwithitanding  what  the  Kinfs  Bench  said  about  their  tender  age;  he  never 
had  any  of  die  plaintiff's  family  brought  before  him  previouslv;  he  generally 
takes  the  evidence  fai  the  presence  of  the  accused,  but  in  this  instance  the 
children  were  leti  in  the  passage ;  he  does  not  like  to  haoe  diri^  people  eome 
into  his  roonu 

*'  Mr.  Campbell  replied,  and  animadverted  strongly  on  the  conduct  of  the 
Magistrate. 

"  Mr.  Baron  Vauoham  said  that  great  allowances  were  to  be  made  for 
Magistrates,  as  they  performed  their  very  arduous  aiid  important  duties 
without  any  fee  or  reward.  He  had,  no  doubt  Mr.  Broughton  acted  under 
tl)e  impression  produced  by  Mr.  Barlow's  statement.  The  Learned  Judge 
then  proceeded  to  point  out  the  various  prominent  parts  of  the  evidence, 
and  expressed  an  opinion  favourable  to  the  plaintiff. 

"  Tne  Jury,  after  ten  minutes'  consultation,  found  for  theplaintifi^ 
Damages,  One  Hundred  Pounds." 

This  is  a  highly  satisfactory  verdict,  with  the  exception,  however, 
that  it  does  not  affect  the  right  person:  results,  neyeltheless, 
may  arise  from  the  trial  which  will  be  even  more  beneficial  to 
public  justice,  than  the  hundred  pounds  to  the  poor  cottager. 

The  effect  produced  by  Uie  severe  censure  of  the  Court  of  King^s 
Bench,  in  the  quarter  to  which  it  was  directed,  could  scarcely  have 
been  anticipated  by  that  august  body.  The  Court  said,  that 
*^  certainly,  considering  the  age  and  the  circumstances  under  which 
these  children  were  brought  More  the  Magistrate,  a  discreet  and 
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commonly-  humane  man  might  reasonably  be  induced  to  pause 
before  he  committed  such  tender  infants  to  a  common  goal.^  The 
Rey.  Mmstrate  replies,  that  ^^  he  had  no  scruple  in  committinff 
them,  and  should  do  so  again,  fiotuAthetanding  whai  the  King% 
Bench  said  about  their  tender  ageJ"  The  Court  said,  *^  there 
was  another  part  of  the  conduct  ^  this  gentleman  which  it  could 
not  too  strongly  reprobate;  namely,  that  of  haviiu^  taken  the 
deposition  of  Barlow,  the  prosecutor,  in  privacy,  behina  the  back  of 
die  persons  accused.  For  this  conduct  there  could  be  np  excused . 
The  Magistrate  replies,,  that  *^  he  generally  takes  the  evidence  in 
thepesence  of  the  accused ;  but  in  this  instance  the  children  were 
left  m  the  passage :  he  does  not  like  to  have  dirty  people  oomeinto 
his  room  ; — ^for  what  is  justice  to  a  Brussels^  carpet  ? 

After  this  display,  it  is  edifying  to  find  the  learned  Baron  sum- 
ming up  with  the  customary  homily,  ^^  that  great  allowances 
were  to  be  made  for  Magistrates,  as  they  performed  theb  very 
arduous  and  important  duties  without  any  fee  or  reward  ;^  ihe 
English  of  which  is,  that  injustice  is  to  be  hugged,  because  it  is 
gratuitous. 


NOTE. 

It  if  with  much  eratification  that  we  announce  to  our  readers  the 
speedy  publication  of  a  work  upon  Judicial  Evidenoe  and  Frooedure, 
oomiMuea  from  the  manuncripb  of  Mr.  Bentham.  The  work  it  entitled 
Rahonale  of  Judicial  Evidence  necialbf  applied  to  EngUth  Practice: 
but  the  title  does  no  justide  to  its  contend  It  embraces  the  whcde 
fidd  of  Judicial  Procedure.  All  the  great  questions  connected  with 
Jurisprudence  are  either  directly  or  iiimrectly  discussed.  The  antho/s 
fpeeulations  upon  the  interesting  subject  of  Eyidepoe  are  already  par- 
raUy  known  to  the  public  ftom  the  Traiti  de$  Preuves  Jwdidaires,  nub- 
Hihed  hj  M.  Dumont^  of  Geneva ;  but  the  strictures  on  English  Law 
and  Practice^  which  ibrm  more  thfin  half  of  the  present  work,  were  pur- 
ppsely  omitted  by  Mr.  Bentham's  fore^  editor.  The  present  pubUca- 
tion,  under  the  head  of  Causes  of  the  Exdusion  of  Evidenoe^  contains  a 
treatise  on  the  principal  defects  of  the  English  system  of  Te^nical  Pro- 
oedure,  which  is  not  contained  in  the  Traits  des  Preuves,  but  which,  for 
the  depth  of  its  reasoning  and  the  liveliness  4nd  poignancy  with  which 
it  exposes  established  auurdities,  stands  unrivalled  even  among  the 
works  of  Mr.  Bentham.  It  was  our  intention  to  have  given  an  outline 
of,  the  work  in  our  present  number,  but  it  would  neither  be  doing 
justice  to  the  importance  of  the  subject,  nor  to  the  expanded  and  philo- 
sophic views  of  the  author,  to  attempt  to  do  so  upon  a  hasty  perusal. 
.  We  must  therefore,  however  reluctantly,  postpone  our  observations  to 
the  next  number  of  the  Jurist. 
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Art.  I.— early  PROCEEDINGS  IN  CHANCERY. 

A  Caletidar  of  the  Proceedings  in  Chancery  in  the  Reign  of 
Queen  Elizabeth ;  to  which  are  preJLved  Examples  of  earlier 
Proceedings  in  that  Courts  vix.from  the  Reign  of  Richard  II.. 
it)  that  of  Queen  Elizabeth  incltisive. — From  the  Originals 
in  the  Tower,  Vol.  I.  1827. 

This  is  in  every  respect  one  of  the  most  yaluable  books  '  that 
have  yet  been  printed  under  the  authority  of  the  Commissioners 
of  Public  Records,  and  its  importance  cannot  be  better  appre- 
ciated than  by  an  analysis  of  its  contents,  with  the  help  of  the 
key  furnished  by  Mr.  Bayley  (the  Sub-commissioner  under  whose 
directions  the  volume  lias  been  compiled),  in  his  short  but 
sensible  preface. 

^'  In  carrying  into  effect/'  he  wijs,  "  the  order  of  His  Mijesty's  Commis- 
flionera,  it  has  been  deemed  advisable  to  preface  this  work  with  some 
examples  of  the  bills  or  petitions  addressed  to  the  Chancellors  in  each 
reign,  from  the  earliest  period  that  any  of  them  are  known  to  be  extant^  as 
they  throw  considerable  light  on  the  origin  of  the  Court  of  Chancery^  as  a 
court  of  equitable  jurisdiction ;  and  as  they  point  out  the  variations  that  have 
taken  place  from  tinae  to  tinae  in  the  course  of  proceedings  in  that  court, 
and  shew  under  whose  authority  or  administration  those  alterations  have 
been  introduced;  they  affprd  also  considerable  insight  into  the  manners  and 
customs  of  the  times,  and  the  orthography  and  phraseology  of  the  English 
language,  when  it  first  came  into  frequent  u%  in  Chancery  and  diplomatic 
proceemngs. 

''  Lord  Chancellor  Ellesmere,  in  liis  observations  concerning  the  office  of 
Chancellor,  states  that  there  were  no  petitions  of  the  Chancery  remaininjp^  in 
the  office  of  Record  of  older  time  tnan  the  making  of  the  statute  of  15 
Hen.  0,  which  enacted  that  no  writ  of  subpoena  be  granted  till  security 
should  be  found  to  satisfy  the  defendant  for  nis  damages  and  expences,  if 
the  matter  contained  in  Ihe  bill  could  not  be  made  good ;  and  he  adds  that 
the  most  ancient  to  be  found  were  of  the  80th  year  of  that  king.  '  It  has 
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appeared,  however,  from  discoveries  which  have  been  made  among  the 
records  in  the  Tower  since  the  year  1811,  that  many  hundreds  of  suits,  for 
nearly  fifty  years  antecedent  to  the  period  mentioned  hj^  Lord  EDesmere, 
are  still  extant  They  commence  in  17  Ridu  8.  in  which  year  a  atatiita 
was  made,  enacting  thiat  when  the  suggestions  of  the  plaintiff  were  proved 
to  be  untrue,  the  Chancellor  should  be  entitled  to  award  costs  and  damages 
to  the  defendant  accordtog  to  his  discretion  ;  and  it  is  probable  that  the 
bilN  or  petitions  of  this  year  were  the  first  that  were  regularly  filed. 

''  From  these  proceedings  it  appears  that  the  diief  buriness  of  the  Court 
of  Chancery  in  tnose  early  times  did  not  arise  from  the  introduction  of 
uses  of  land,  according  to  the  opinion  of  most  writers  on  the  subject;  very 
few  instances  of  applications  to  the  Chancellor  on  such  grounds  occurring 
among  the  proceemngs  of  the  Chancery,  during  the  four  or  five  first  rdgns 
after  the  equitable  iurisdiction  of  the  court  seems  to  have  been  fidly  esta- 
l)llshed.  Most  of  these  ancient  petitions  appear  to  have  been  presented  in 
consequence  of  assaults  and  trespasses.,  and  a  variety  of  outrages  which 
were  cognizable  at  common  law,  but  for  which  the  party  complaming  was 
unable  to  obtain  redress,  in  consequence  of  the  maintenance  or  protection 
afforded  to  his  adversary  by  some  powerfiil  baron,  or  by  the  sheriff  or  other 
officer  of  the  county  in  which  they  occurred. 

•  ''  The  petitions  in  the  reign  of  King  Richard  the  Second  are  very  numer* 
ous ;  they  are  all  in  the  French  language,  and  from  some  of  the  few  ex- 
amples which  are  here  introduced,  it  will  be  seen  that,  even  at  that  early 
period,  the  practice  prevailed  for  the  plaintiff  to  find  sureties  to  satbfy  the 
defendant  for  his  costs  and  damages,  m  case  he  failed  to  prove  the  matter 
contained  in  his  bill. 

''  During  the  active  reign  of  King  Henry  the  Fourth,  no  bills  or  petitions 
addressed  to  the  Chancellor  have  yet  been  found,  and  comparatively  few 
appear  to  have  been  filed  during  that  of  his  son  and  successor  King  Henry 
the  Fiftli. 

''From  the  commencement  of  the  reign  of  King  Henry  the  Sixth,  the 
bills  or  petitions  and  other  proceedings  in  the  Court  of  Chancery,  appear  to 
have  been  preserved  with  greater  regularitv ;  and  in  his  time  the  use  of  the 
English  language,  which  had  been  partially  introduced  in  the  time  of  hia 
predecessor,  became  generally  adopted. 

"  For  many  years  the  usage  of  the  court  appears  to  have  been  for  the 
defendant  to  be  brought  before  the  Chancellor  and  examined  viva  voce;  but 
from  the  time  of  King  Henry  the  Sixth,  a  cnurse  more  assimilating  to  the 
present  practice  seems  to  have  been  pursued ;  and,  in  most  cases,  which 
were  not  of  a  mere  personal  nature,  tne  answers  and  other  proceedings  are 
preserved  in  writing,  as  of  record. 

"  But  few  decrees  in  these  early  periods  have  been  discovered,  and  these 
are  generally  found  endorsed  on  the  bill,  a  practice  wliich  continued  from 
the  time  of  Henry  the  Sixth  down  to  that  of  King  Henry  the  Eighth,  if  not 
to  a  later  period." 

Our  legal  readers  will  not  be  displeased  to  see  the  earliest 
extant  specimen  of  a  Bill  in  Chancery,  with  which  we  shall  ac- 
cordingly present  them,  both  in  the  ori^nal  French,  and  in  the 
subjoined  translation.  It  is  without  date,  but  Thomas  of  Arundel, 
Archbishop  of  York,  to  whom  it  is  addressed,  filled  the  office  of 
Chancellor  from  1392  to  the  23d  of  November,  1396 ;  and,  as 
Thomas,  Earl  of  Stafford,  who  is  mentioned  as  then  deceased, 
died  on  the  4th  of  July,  1395,  (on  whose  death  custody  of  hia 
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CMtles  and  lands  was  committed  to  Thomas,  Duke  of  Gloucester, 
the  present  phuntiff,)  it  is  not  fiir  firom  being  ascertamed. 

"  A  treg  lererent  pier  en  Dieu  lercevesque  Def^erwyk,  chaunoeller  d'Eng* 
leterre  monstre  Thomas  Due  de  Glocestr'  que  comme  per  enquest  pris  derant 
Teschetour  ore  8^  le  Rpy  en  le  countee  de  Salop  per  brief  de  diem  clausit 
extremum  apres  le  mort  Thomas  nedgen  Count  de  Stafford,  troyesoit  per 
meme  1  enqueste  que  le  dit  nedgairs  Count  morast  seise  en  son  demesne 
come  de  fee  entre  autres  terres  et  tenz  en  mesme  le  countee  d'une  mees  et 
certeins  autres  tresove  ies  apptenances  en  la  ville  de  Bruggenorth  en  le  dit 
comitee;,  la  garde  de  quelles  tres  et  tenz  entre  autreb  tres  et  tenz  queux  fii- 
tent  a  dit  nadgairs  Comit  feut  comys  a  le  dit  Due,  a  avoir  sur  certein  forme 
come  en  Ies  iettres  patentes  nre  dit  S'.  le  Roy  ent  faites  a  dit  Due  plus 
pienmeot  est  contenuz :  et  ensi  soit  que  Thomas  Othale  oresque  pluneurs 
autres  gentz  soit  entrcz  en  Ies  ditz  mees  tres  et  tenz  en  la  dite  ville  sur  la 
possession  m  dit  S^  le  Roi :  dont  please  a  vre  sage  discrecion  consi- 
derer  la  matire  susdite  et  grantier  brief  directez  a  dit  Thomas  Othale  pur 
estre  devant  jrous  en  la  Chauncellarie  nre  dit  S'.  le  Roi  a  Ies  octaves  de 
la  J  nnite  p  chfen  avemr  sous  peine  de  C  li,  per  respoundre  des  choses 
susdites  faites  en  contempt  nre  dit  8'.  le  Roi." 

"  Indorsed—Cnstmo  Johes  Bapte." 

TViciiii/a/iofi. 
«  ^®  5  «^®fy  reverend  Father  m  God  the  Archbishop  of  York,  Chan- 
ceUor  of  England,  sheweth  Thomas,  Duke  of  Glocester;  That,  whereas 
J5"i  '°^  u*"^  taken  before  the  Escheator  of  our  Lord  the  King  in  the  county 
V  ihiV^?^.  *''?  ^^•^'^  extremum,  after  the  death  of  Thomas,  late 
^arl  of  Stafford,  it  was  found  by  the  same  inquest  that  the  said  late  earl 
died  seised  in  his  demesne  as  of  fee,  among  other  lands  and  tenements  in  the 
said  county,  of  a  messuage  and  certain  other  lands  and  tenements,  with  the 
appurtenances,  m  the  town  of  Bridgenorth  in  the  said  county,  the  custody 
of  whidi  lands  and  tenements,  among  other  lands  and  tenements,  which 
were  of  the  said  late  earl,  was  committed  to  the  said  duke,  to  have  under  a 
ccrtam  form,  as  in  the  letters  patent  of  our  said  Lord  the  King  thereupon 
ma4e  to  the  gaid  duke  is  more  folly  conteined.  And  so  it  is  that  Thomas 
tnnale,  with  divers  other  persons,  hath  entered  into  the  said  lands  and 
tCToneiits  in  the  said  town,  on  the  possession  of  our  said  Lord  the  King. 
Wherefore  may  it  please  your  sage  discretion  to  consider  the  matter  afore- 
said, and  to  grant  a  wnt  directed  to  the  said  Thomas  Othale,  for  to  be 
tS!!^!/'''*  ?  the  Chancery  of  our  said  Lord  the  King  at  the  octaves  of  the 

If^^'^A    *'''""'"*^'  ""^^'^  l^^  P^"*^*y  «^  ^100'  ^  «n»^cr  the  matters 
atoresaid  done  m  contempt  of  our  said  Lord  the  King." 

In  this  very  venerable  record  two  things  are  principally  observ- 
able ;  one,  that  it  contains  no  allegation  of  the  matters  complained 
of  being  "remediless  at  the  common  law;^^  the  other,  that  no 
rebet  i«  prayed,  but  merely  that  a  writ  may  issue  requiring  the 
ddfendant  to  appear  and  answer— that  writ,  however;  beinff  no 
othefr  than  the  famous  "subpoena,'^  the  first  invention  of  wKich, 
by  John  de  Waltham,  bears  date  about  twenty  years  before  this 
penod,  and  which,  at  its  creation,  assumed  the  precise  form,  from 
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which  it  has  never  substantially  yaried,  although  the  late  Chan- 
cery Commissioners,  not  having  the  fear  of  Giimgiibber  be- 
fore their  eyes,  have  had  the  unparalleled  rashness  to  recom- 
mend an  alteration,  by  which  it  may  be  made  more  clearly  to 
express  what  are  the  consequences  expected,  according  to  moaem 
usage,  to  be  attached  to  it. 

It  is  worthy  of  remark  also,  that  the  extraordinary  interference 
of  the  ^^  Chancery^  in  matters  of  this  description  was,  even  at 
this  early  period,  the  subject  of  frequent  remonstrance ;  and  the 
17th  of  Richard  2.  (the  year  in  which  this  Bill  was  probably 
exhibited),  is  the  aera  of  a  very  strong  petition  by  the  Commons, 
the  answer  to  which  was  embodied  in  a  statute  referred  to  by  the 
preface  already  cited.  The  prayer  of  the  petition  went  further^  by 
requiring  that  the  plaintiffs  m  such  ^*  writs  of  subpcena^  might  be 
required  to  find  pledges  to  make  amends  to  the  defendant  in  case 
their  Suggestions  had  been  untrue — a  provision  which,  though 
then  rejected,  was  afterwards  carried  into  effect  by  another  statute, 
(that  of  15  H  6.)  also  above  referred  to.  But,  for  the  detail  of 
these  proceedings^  amidst  a  mass  of  other  curious  matters  con- 
nected with  the  same  subject,  the  reader  may  consult  a  recent 
article  in  the  Quarterly  Review,  (vol.  xxxii.  p.  .92,)  on  the 
*^  Origin  of  Equitable  Jurisdiction,*"  the  author  of  wUch  is  pro- 
bably the  only  writer  of  the  present  age  capable  of  satisfactorily 
illustrating  a  point  so  obscure  and  intricate,  and  at  the  same  time 
of  so  great  historical  importance ;  one,  who,  according  to  the  tes- 
timony of  a  very  puiBcient  judge,  *^has  already  ^ven  evidence  to 
the  world  of  his  singular  competence  for  such  an  undertaking, 
and  who  unites  with  all  the  learning  and  diligence  of  a  Spelman, 
Prynne,  and  Madox,  an  acuteness  and  vivacity  of  intellect  which 
none  of  them  possessed."*" — {HallanCa  Constitutional  History  of 
England,  vol.  i.  p.  56,  note.) 

The  case  made  by  the  Second  Bill  in  this  collection  is,  that 
the  plaintiff*,  one  Gemrey  Downham,  being  rightful  vicar  of  the 
Church  of  Abergelaw.in  North  Wales,  by  collation  of  the  Bishop 
of  St.  Asaph,  ratified  by  the  King'^s  letters  patent,  the  defendant 
(Heylyn  ap  Blethin)  ^^by  active  suggestion,  contrary  to  the 
statute,^^  procured  a  Papal  Bull  to  the  vicarage,  and  atterwards, 
^^  per  cause  qu^il  ne  pouvoit  esploiter  per  cet  title,^  purchased 
letters  of  presentation  from  the  King  to  the  same,  by  colour  of 
which  presentment  he  was  instituted  and  inducted,  and  had.tor- 
tiously  ousted  the  plaintiff,  **  en  destruction  de  son  povre  lestat  et 
vivre.  Whereupon  the  plaintiff  obtained  a  writ  of  scire  facias  to 
repeal  the  said  presentation.  ^^  Et  ensy  il  ad  poursuy  per  meme 
la  cause  de  terme  en  terme  a  Nottyngham,  Everwicz,  Wyncestre, 
et  Londres,  sans  esploit  aver.'"    And  therefore  prays  that  die 
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Chancellor  will  suffer  his  counsel  to  plead  the  said  matter  before 
him  ^*  in  the  Chancery,^  and  moreover  to  do  right  to  the  said 
suppliant  as  law  and  reason  demand,  ^^  per  Dieu  et  en  oevre  de 
charite.'' 

We  shall  offer  no  observation  on  the  merits  of  this  case,  further 
than  that  it  would  be  difficult  to  class  it  under  any  of  the  heads 
of  modem  equitable  jurisdiction.  The  plaintiff  seems  to  have 
been  afflicted  with  a  disease  not  peculiar  to  the  age  in  which  he 
lived,— delay  of  justice, — and  he  very  simply  comes  into  the  Court 
of  Chancery  for  a  remedy,  a  course  of  proceeding  which  the  expe- 
rience of  later  ages  has  justly  exploded.  In  this  instance,  how- 
ever, we  may  remark  that  a  prayer  for  relief  is  to  be  found, 
without  any  tor  the  writ  of  subpoena. 

This  is  followed  by  a  Bill,  setting  forth  the  complamt  of  one 
JohnTregoys,  that  *' whereas  the  saia  suppliant  and  his  ancestors, 
from  time  whereof  memory  runneth  not,  nave  been  freemen  and 
of  free  condition,  residing  in  the  county  of  Cornwall,^  never- 
theless, Thomas  Beauchamp,  Earl  of  Warwick,  upon  a  false  sur- 
mise that  the  plaintiff  was  his  ^'  nief  appurtenant  to  his  mi^nor  ^of 
Camanton,^  imprisoned  and  had  detained  him ;  since  which  he 
was  discharged  on  mainprise  to  try  the  question  of  his  free  estate. 
And  it  prays  the  Chancellor  ^*  to  order  some  remedy  (tiel  remedie) 
to  the  said  suppliant  in  discharge  of  his  mainprise  and  in  salvation 
of  his  estate. 

This,  however  remotely  it  may  appear  to  bear  upon  our  modem 
notions  of  the  principles  of  equitable  interference,  is  a  curious 
document  as  illustrative  of  the  domestic  history  of  the  age,  espe- 
cially when  compared  with  a  petition  still  extant  among  the  Rolls 
of  Parliament  of  the  same  year,  (17  Rich.  2.)  in  which  the  Earl 
of  Warwick  himself  appears  as  the  aggrieved  party,  complaining 
that  David  Tregoys  (the  father  of  tne  before-named  plaintiff), 
beinff  his  villein,  had  sued  out  a  writ  de  homine  replegtando,  to 
which  the  Earl  had  pleaded,  and  the  Question  of  villeinage  being 
about  to  be  tried  upon  the  matter  or  the  said  plea  before  the 
Justices  of  the  King^s  Bench, .  the  trial  had  been  prevented  by 
the  act  of  the  plaintiff,  who,  with  divers  others  assembling  in 
warlike  array,  had  seized  upon  the  jury  impanelled,  as  they  were  on 
their  road  through  the  county  of  Devon,  and  forced  them  to  return 
into  Cornwall ;  after  which  David,  the  father,  procured  the  matter  to 
be  heard  at  Nisi  Pritis  before  the  Justices  of  Assize  at  Saltash  in 
Cornwall,  to  which  place  the  poor  Earl  was  made  .'^  a  son  grand 
disease  ^  to  travel,  and  to  no  purpose,  as  the  refractory  villein 
contrived  by  some  other  means  still  to  delay  the  trial  of  the  cause; 
which,  coming  on  again  to  be  heard  before  the  Court  of  King'^s 
Bench  at  Westminster,  was  again  managed  to  be  postponed,  and 
the  Earl  threatened  with  a  second  Niai  Priiis  adjournment;  to  avoid 
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which,  he  presenta  this  petition,  tHeffoa  that  by  virtue  of  the 
statute  made  by  the  **  noble  /res^iej^  of  tneKuig  tn^i  Teignnig,(a) 
it  is  proyided  that  inquests  <<  que  busoiffnent  grant  ezaminant 
shall  be  had  before  the  Justices  of  the  Bench  where  the  ^ea  is 
pending,  and  therefore  praying  that  the'  Justices  of  the  King's 
Bench  might  take  the  present  inquest  without  any  Nisi  prius^ 
having  regard  to  the  great  maladies  with  w&ich  the  petitioner  was 
afflicted,  and  the  great  inconvenience  {disease)  wnich  it  would 
occasion  him  to  bear,  to  travd  into  parts  so  far  distant     The 

?'ayer  of  which  petition  was  granted  accordingly. — {See  Rot 
arL  tom  iii.  p.  326.) 

The  next  is  a  clear  case  for  an  Injunction,  although  the  Bill 
prays  only  general  relief.  It  states  that  the  plaintiff  (a  very 
famous  merchant  of  Dartmouth,  by  name  John  Hawley)  having 
purchased  certain  manors  and  lands  in  Cornwall,  late  the  pro- 
perty of  Sir  Robert  Tresilian,  and  which  were  forfeited  to  the 
Crown  on  his  attainder,  with  a  clause  of  indemnity  in  case  of 
eviction,  John  Tresilian,  son  of  Sir  Robert,  had,  by  mainte- 
nance of  the  Sheriff,  set  up  a  claim  under  an  annuity  deed,  by 
colour  of  which  the  said  Sheriff  had  distrained ;  charging  dr" 
cumatances  from  which  frati4  is  inferred^  and  praying  **  such 
remedy  as  to  his  Lordship  should  seem  reaspnable,  for  the  love  of 
God,  and  for  the  indemmtr  of  ou^  said  Lord  the  King,  and  in 
salvation  of  the  estate  of  the  suppliant.*" 

The  next  is  a  pase  of  Assault  and  False  Imprisonment — ^the 
prayer  of  the  Bill  being  that  his  Lordship  will  be  pleased  **  to 
examine  the  defendant  on  this  matter,  and  to  investigate  (oonustre) 
his  cause,  and,  moreover,  to  apply  remedy  ana  riffht  to  the 
suppliant,  for  the  love  of  God  ana  in  worK  of  chanty.^  Im- 
meduately  after  which  we  have  a  female  plaintiff,  Joan  Sciddewell 
by  name,  complaining  of  a  violent  outrage  and  robbery  committed 
on  the  person  of  her  husband  by  the  defendant  and  others,  for 
which  they  have  been  indicted,  praying  a  writ  to  remove  the 
indictments  into  the  King^s  Bench,  ^^  and  also  a  writ  td  cause  the 
said  Richard  to  come  bdTore  you  to  give  surety  of  the  peace  to 
•he  said  suppliant  and  her  husband,  and  to  all  their  servants,  for 
the  love  or  God  and  in  work  of  charity.*"  What  is  most  observ- 
able in  this  latter  case,  is  the  circumstance  of  the  good  dame 
suing  alone  without  her  husband,  who  has  been  *^  wounded 
almost  to  death,  whereby  he  is  in  despair  of  his  life,^  as  also  the 
indorsement  on  the  writ  itself,  which  is  annexed  to  the  BiU,  and 
is  as  follows : — 

"  RicarduB  Dei  gra  RexAng^'  e%  Franc',  &c.  lUco'  Stormesworth  saltern 


(a^  The  statute  referred  to  is  Westminster  the  Bnd.  c.  30.  s.  1*  passed 
18  Edw.  1. 
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QmbiMdam  oertis  de  caiuisy  coram  nobis  et  concilio  nostro  propositis,  tibi 
pnBdpimus  firmiter  iijungentes  quod  quacunque  czciisadone  cemnte 
et  omnibus  aliis  pnetermissis  in  propria  persona  tua  sis  coram  nobis  et 
dicto  consUio  nostro  in  CanceUaria  nostra  die  Martis  prox',  post  festum 
8ti.  Martini  Episcopi  prox'  fiitur*;  ubicunque  ttmcfuitadrespondend'  super 
hiis  que  tibi  ex  parte  nostra  pbjiclentur  tunc  ibidem^  et  ad  faciend'  ulterius 
et   recipiend'  quod  curia  nra  cbnsiderayerit  in  hac  parte.    Et  hoc  sub 

Ssriculo  quod  incumbit  nullatenus  omittas,  et  habeas  ibi  hoc  breve.    Teste 
dmundoj  duoe  Ebor'  custpde  An^l'.  Apud  Westm',  10  die  Nov.  A*,  r.  n.  18. 

Jiu/orjtfJ.— Johannc  ux'  JohiSi  Saltewe  (Scaldewell?)  sequitur  hoc  breve." 

The  two  last  cases,  as  well  as  the  two  which  immediately  follow, 
afford  abundant  evidence  of  the  turbulent  and  distracted  spirit  of* 
the  times,  and  recal  a  state  of  society  much  more  nearly  resem- 
bling that  which,  to  the  disffrace  of  tne  British^  Empire  and  of 
the  nineteenth  century,  still  characterises  the  sister  Kingdom, 
than  many  of  our  statesmen  would  like  to  acknowledge.  We 
shall  m^ely,  however,  eive  the  heads  of  the  two  foUowmg — the 
one  between  two  worshipnil  knights,  Sir  Thomas  de  Erdington  and 
Sir  Hugh  de  Shirley ;  the  first  complaining  of  the  second,  for 
that,  having  -presented  against  him  a  writ  of  aeeize  of  novel 
disseisiny  and  also  delivered  him  a  writ  of  estrepementj  he 
(the  defendant)  nevertheless  assaulted  plaintifTs  servants,  and 
committed  waste  on   the  lands  in  dispute, — ^the  other,  a   Bill 

Xone  Thomas  Goddred  (a  tenant  of  Henry,  Earl  of  Derby, 
rwards  King  Henry  the  Fourth)  against  one  Henry  Inge- 
penne,  complaining  of  an  outrage  still  more  barbarous  and  ma- 
licious than  either  of  the  preceding,  but  for  which  it  would 
sorely  perplex  the  most  able  of  our  equity  draftsmen  to  discover 
how  the  Court  of  Chancery  could  affonl  any  relief.  But,  however 
little  instruction  on  the  head  of  eauity  either  of  these  cases  may 
seem  calculated  to  furnish,  they  are  both  worthy  of  remark;  the  first 
for  its  indorsement  of  the  names  of  two  sureties  for  the  plaintiff, 
who  undertake  to  make  satisfaction  to  the  defendant  for  the 
damages  and  expenses  of  the  suit,  ^*  sub  pcena  in  statute  inde 
edito  coutenta,^  m  case  the  plaintiff  should  fail  to  prove  his 
case ;  the  second  for  a  letter,  in  which  the  Bill  itself  is  enclosed, 
addressed  by  the  same  Earl  of  Derby  to  the  Chancellor,  which 
we  will  give  entire,  no  less  as  a  specimen  of  royal  composition,  than 
as  an  example  of  the  sort  of  influence  which  was  in  those  days 
resorted  to  for  the  purpose  of  obtaining  justice  against  the  most 
flagrant  offenders : — 


t€ 


Tres  reverent  piere  en  Dieu^  et  mon  tres  chier  et  tres  entierement  bien 
aime  unde.  Je  vous  salue  de  tout  mon  cuer  89avant  come  je  scey  ou 
pluis  puisse.  Vous  remerceant  do  tout  mop  cuer  dc  touz  les  gentillesses  et 
naturesses  quelles  cnvers  moy  et  les  miens  je  troeve  toutdU  en  vous,  et 
vous  prie  de  votre  bone  contenaunce.  £t  tres  reverent  piere  en  Dieu  et  mon 
tres  chier  et  tres  entierement,  bien  ame  uncle  plese  vous  assavoir  que  je 
vous  envoie  close  deins  cettes  une  bille  addressez  a  vous,  la  quelle  mestoit 
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bailie  par  mon  bien  ame  tenant  et  feiinour  de  mon  manour  de  Henton^ 
Thomai  Godard.  a  cause  des  diyenes  trespasses  a  ltd  faitz  par  un  He^iry 
Ingepenne ;  sicome  par  la  dite  bille  il  tous  punra  pleinement  apparoir.  8i 
yous  prie  tree  referent  piere  en  Dieu  et  mon  tres  chier  et  tres  entierement 
bien  aime  uncle>  de  tout  moncuer,  que  tous  vouliez  envoier  pur  1e  dit  Henry 

par  brief  nre  tres  redoute  Sr.  le  Rni  pur  respondre  a  mon  dit  tenant  des  tres- 
passes ensl  a  lui  faitz  en  cas  que  la  Toy  le  voetaoefirer  et  que  oe  purtv  estre 

fait  sauvant  vre  honour  et  estat  et  sans  despleser  de  tous  sieome  je  maffie 
entierement  de  fous.    Tres  reverent  piere  en  Dieu  et  mon  tres  elder 

et  tres  entierement  bien  ame  uncle,  je  prie  a  nre  Seigneur  tout  puis- 
sant que  vous  doigne  attent  de  honour  et  joie  come  vre  cuer  le  desire 
a  tres  Jong  durer.    Escrit  k  Hertford^  le  10  jour  de  Novembre. 

*'  Henry  de  Lancastre  C.  de  Derby. 

"  Indoritd^ — ^A  tres  reverent  piere  en  Dieu  ec.  Lercesvesque  Deverwyk 
primat  et  Chancellier  Dengleterre." 

We  hare  next  a  case  of  a  difTerent  description,  and  one  which, 
with  the  aid  of  half-a-dozen  counsel  for  either  party,  selected 
from  both  sides  of  Westminster  Hall,  and  supported  by  affidavits 
ad  libitumy  mi^ht  well  occupy  the  Court  or  Chancery  at  the 
present  day  for  the  better  part  of  a  term,  and  leave  the  Chancellor 
at  last  sorely  perplexed  whether  to  grant  an  mjunction  or  leave 
the  plaintins  to  their  common  law  remedy.  The  case  is  that  of 
the  burgesses  and  tenants  of  East  Retfordj  against  Thomas  de 
Henry,  Knight ;  and  the  Bill  sets  forth  that,'  whereas  the  plaintiffs, 
their  ancestors  and  predecessors  of  the  same  town,  have  since 
time  of  memory  used  to  depasture  their  beasts  in  the  fields  of 
West  Retfordj  paying  to  the  Lords  of  that  town  at  a  certain  rate 
for  every  beast  so  depastured ;  now  the  defendant,  one  of  the 
Lords  aforesaid,  has  levied  of  the  said  burgesses  double  the 
accustomed  rate,  ^^  in  defeasance  of  the  right  of  the  King,  and 
to  the  great  impoverishment  of  them  the  said  burgesses;  added 
to  which,  he  hath  moreover  stopped  an  ancient  water-course,  sent 
his  servants  to  fish,  ^  with  force  and  arms,^  in  the  common  water  of 
East  Retford  without  a  shadow  of  right,  broken  up  their  pave- 
ment, and  assaulted  and  impounded  a  certain  Hermit  whom  they 
employed  as  their  paviour,  together  with  his  cart  and  horses,  and 
committed  divers  other  common  law  wrongs  and  injuries;^  in 
respect  of  all  which  matters  they  pray,  "  in  preservation  of  the 
King^s  right,  due  and  speedy  remeay  for  all  the  wrongs  and 
oppressions  aforesaid,  so  tnat  they  may  be  able  to  pay  to  the  King 
their  farm  of  the  said  term,  and  to  live  in  tranouillity  and  peace 
as  the  liege  tenants  of  the  King  and  faithful  ana  loyal  subjects.**^ 

The  nature  of  the  two  following  cases  may  be  collected  from 
the  respective  summaries  prefixed  to  them.  That  of  John  Bi^ 
V.  John  Dyer,  is,  that  plamtiff  being  bound  to  Robert  Goldsmith 
in  an  obligation  for  the  sum  of  sixty  shillings,  defendant  claimed 
payment  from   him  by   means   of  a   forged   power  of  attorney 
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and  acquittance,  whereby  the  plaintiff  was  obliged  to  pay  the 
same  sum  over  again  to  the  obhgee,  and  put  to  great  costs,  and, 
when  he  called  on  defendant  at  his  house,  he  (ddTendant)  locked 
him  in,  and  attempted  to  miuder  him.  Therefore  praying  a  writ, 
directed  to  the  Sheriff  of  Suffolk,  '^  to  cause  to  come  and  to  hare 
the  said  John  Dyer  before  you,  on  a  certain  day,  under  a  good 
penalty  to  answer  the  matter  aforesaid,  ^  et  de  trouver  bone  seurte 
al  dit  suppliant.**  ^ 

Indorsedj — Pledgees  to  prosecute,  &c.  &c. 

The  next  (which  is  the  last  K>f  the  reign  of  Richard  the  Second), 
is  between  John  de  Sessay,  citizen  and  merchant  of  York,  and 
Peter  Bevenek  of  Denmark ;  setting  forth  that  defendant  having 
taken  a  ship  with  its  cargo  at  sea  belonging  to  plaintiff,  the  said 
ship,  togetner  with  its  captor,  had  been  driven  into  die  j^ort  of 
Hull  by  stress  of  weather ;  praying  therefore  a  commission  to 
arrest  tne  defendant,  and  to  cause  him  to  come  before  the  King's 
council,  to  answer  as  to  what  shall  be  there  objected  to  him ;  **  and 
that  the  said  ship  remain  under  arrest,  with  the  goods  which  are 
therein,  until  this  matter  be  determined  by  the  council  aforesaid.^^ 
Indorsed  in  like  manner  with  the  names  of  pledges  to  prosecute. 

There  have  not  yet  been  found  any.bills  addressed  to  the 
Chancellor  during  the  reign  of  Henry  the  Fourth,  and  very  few 
during  that  of  his  successor.  Of  these,  the  earliest  is  also  dis- 
tinguished as  being  the  first  in  the  English  language,  and  like* 
wiBC  as  relating  to  a  matter  of  trust,  of  which  a  Court  of  Equity, 
even  at  this  day,  would  be  clearly  cognizant.     It  is  as  follows : — 

''  To  my  worthy  and  gracious  Lord  Bishop  of  Wynchestfir^  Chanceller  of 

England. 
"  Beseeching  mekely  your  pour  bedeman  William  Dodde  Charyotere 
wbeche  passed  over  the  see  in  service  with  our  liege  lorde>  and  was  oon  of 
his  chanoterys  ia  his  viages ;  and  of  hyze  treste  ffefed  in  my  land  Johan 

Brownyng  and  John of  Chekewefi  with  my  wyfe^  wheche  Johan  and 

John  after  azenste  my  wyU  and  wetynge  put  my  land  to  ferme^  and  dely- 
vered  my  mevable  good  the  valewe  of  zx  marke  where  hem  leste :  and 
thus  they  kepe  my  dede  and  the  'denture  with  my  mevable  good  unto  injiie 
undoyng^  lesse  than  I  have  your  ezcylent  and  gracyous  helpe  andlordshipe ; 
besechyng  yow  at  reverence  of  that  worthy  prince  ys  sowle  your  Fader, 
whose  Ledeman  I  am  ever,  that  ye  woUe  sende  for  John  and  John  afore- 
sayde,  that  the  cause  may  be  knowne  why  they  will  holde  my  good  to 
myne  undoynge :  also  wheche  am  undo  for  brusynge  in  servyce  of  our  liege 
lorde,  and  in  service  of  that  worthy  Princesse  my  lady  of  Clarence,  and  ever 
wolde  yef  my  lemys  myght  serve  worthy  prince  sone.  At  reverence  of 
God,  and  of  that  pereless  Princesse  his  moder,  take  this  matter  at  hert  of 
almes  and  charite. 

The  next  Bill  contains  a  more  distinct  allegation  than  any  we 
have  hitherto  seen  of  the  inability  of  the  plaintiff  to  have  redress 
at  law ;  an  inability  arising,  however,  not  from  apy  defect  of  the 
law  itself,  but  from  the  over-mastering  riches  and  power  of  the 


396  Early  Proceedings  in  Chancery.  [Jan. 

defendant,  who  had  wiongfully  ousted  him  of  a  dn  work  in  the 

county  of  Cornwall,  **  a'perpetuel  amentisement  et  destruccon  de 
le  dit  suppliant  s^Q  ne  soit  pur  toux  tresgradous  S'.  eidez  et 
remedie  en  cest  partie,  pur  ceo  que  le  dit  John  Wyse  est  cy  fort 
et  habundant  des  rechesse  et  graund  maintenour  des  querels  en 
cest  pays  et  le  dit  suppliant  si  poevre  et  n^est  my  hardy  ne  rien 
adi  de  suer  pur  remecue  avoir  al  comen  ley.*^ 

The  next  bill  is  of  a  sort  which  would  now  be  clearly  demur- 
rable, being  a  mere  case  of  ejectment,  but  was  probably  at  that 
time  held  to  be  sufficiently  supported  by  a  similar  allegation,  viz. 
'^  That  the  plaintiffs  (husband  and  wife)  are  so  poor,  and  the 
husband  so  ill,  that  they  cannot  pursue  the  common  law.*" 

This  is  followed  by  a  case  of  wardship  which  deserves  attention, 
as  probably  the  oldest  on  record  involving  this  most  important 
branch  of  the  Chancellor's  jurisdiction  ;  and  it  is  remarkable  that 
it  is  not  by  virtue  of  his  alleged  authority,  as  parens  patrice^  but 
simply  in  respect  of  the  feudal  right  of  the  guardian  to  the  mar- 
riage of  his  ward,  that  the  Chancellor  is  appealed  to  for  the  exer- 
cise of  his  extraordinary  jurisdiction.  The  bill  states  that  certain 
tenements  within  the  City  of  London  were  lately  descended  to 
one  Thomasi  Cosyn,  an  infant,  on  the  death  of  his  father,  a  free- 
man of  the  City  of  London,  which  by  reason  of  non-a^  had  been 
sdied  by  the  Mayor  according  to  the  custom  of  the  said  dty,  who 
had  committed  tne  wardship  to  the  complainant  upon  sufficient 
surety  to  answer  for  the  issues  and  profits  of  the  estate  to  the 
infant  when  of  age,  after  reasonable  allowance  for  the  costs  of  his 
maintenance — ^that  the  infant,  *'  being  at  the  house  and  in  the 
ffovemance  of  the  said  suppliant,  affianced  himself  to  one  Maude, 
his  (the  suppliant's)  daughter,  in  presence  of  many  persons,  to 
have  her  for  his  wife ;  and  since,  the  said  infant  nath  been  led 
away  by  Joan,  mother  of  the  said  infant,  out  of  the  governance  of 
the  saia  suppliant,  and  by  one  John  Fox,  at  Greenwich,  in  the 
county  of  Kent,  is  kept  and  detained  against  his  will,  to  the 
intent  to  marry  the  said  infant  to  another  woman,  at  the  will  of 
the  said  Joan  and  John  Fox,  for  to  have  gain  by  the  same  mar- 
riage, so  that  the  said  infant  cannot  come  or  go  at  lar^  to  per- 
form his  first  affiance,  if  it  be  not  by  your  gracious  aid  ivt  this 
behalf  The  prayer  is  as  follows : — "  Please  your  gracious  Lord- 
ship to  grant  a  writ,  under  a  certain  pain  by  you  to  be  limited, 
to  the  said  John  Fox,  to  be  before  you  the  Monday  next  to  come, 
bringing  with  him  the  said  infant  upon  the  same  pain,  to  be  exa- 
mined before  your  gracious  Lordship  of  the  matter  aforesud,  and 
to  do  and  exercise  tnat  which  according  to  your  very  sa^e  discretion 
right  and  reason  shall  demand.''  It  remains  to  be  added,  in  illus- 
tration of  the  wide  extent  of  domestic  misery  attendant  on  this 
most  odious  incident  to  feudal  t}nranny,  that  the  party  seeking 
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thus  to  withdraw  the  infant  from  the  natural  protection  of  a 
mother,  with  the  most  evidently  interested  motives,  is  of  no  higher 
rank  than  a  vintner. 

This  is  foUowed  by  a  petition  to  the  King  by  the  parson  of 
Street,  in  Somersetshire,  complaining  of  sundry  acts  of  oppression 
committed  by  the  Abbot  and  Convent  of  Glastonbury,  ^against  the 
petitioner,  for  having  ventured  to  sue  them  in  the  Spiritual  Court 
for  tithes.  It  is  in  the  English  language,  and  prays,  **  That  it 
like  to  zoure  graciouse  astate  considere  the  grete  power  and  richesse 
of  the  forsaid  abbot  and  convent,  and  the  mene  power  of  the 
Bud  parson ;  and  comand  to  write  to  zoure  Chanceler  of  Ynge- 
lond,  to  do  clepe  the  parties  for  him  and  examine  hem,  and 
make  an  ende  by  twene  hem  of  all  that  hangyth  bitwene  hem  in 
zoure  courtys,  and  so  that  the  forsaid  parson  have  tizth,  for  the 
mercy  of  Christ.''  To  which  we  have  added  the  king's  letter 
missive  inclosing  the  said  petition. 

'' To  ye  worshipful  Fader  in  God  oure  right  trusty  and  wel  beloved  the 
Bisshop  of  Duresme^  Chanceler  of  England.    By  the  King. 

''Worshipful  Fader  in  God,  right  trusty  and  welbeloved,  we  grete  yow 
wel,  and  we  sende  yow  closed  withynne  theese  our  Ires  a  supplication  of 
grevous  complaynt  put  unto  us  by  Sir  Rogier  Wodehill,  person  of  Strete, 
as  ye  may  see  more  clerely  by  the  same  supplicacion,  wnerefor  we  wol, 
that  the  forsaide  supplicacion  wel  understanden  and  considered  by  yow,  ye 
doo  calle  before  yow  bothe  parties  specified  in  the  same  supplicacion,  and 
theire  causes  herd,  that  ye  doo  unto  hem  both  right  and  equite,  and  in 
especial  that  ye  see  that  the  porer  partye  suffer  no  wrongs  but  that  ye  make 
such  an  ende  in  this  matiere,  that  we  be  no  more  vexed  hereafter  with 
thaire  complaints.  And  God  have  yow  in  his  kepynge.  Geven  under  our 
signe  at  oure  town  of  Vemon>  the  28th  day  of  Avrill."  (1419.) 

The  next  is  also  a  petition  to  the  King  from  the  tenant  of  his 
manor  of  Remson  HoU,  in  Essex,  who  having  for  sixteen  years 
been  possessed  of  a  tenement  as  heir  at  law  to  his  father,  was 
ousted  by  one  John  Wethy  and  others,  by  maintenance  of  John 
Tyrell ;  whereupon  he  sought  protection  of'^the  Couiitess  of  Here- 
ford, who  put  him  again  in  possession,  after ^whose  death  Tyrell 
again  ousted  him ;  and  it  prays  as  follows : — *^  Of  the  whyche 
wrongs  my  ful  gracyouse  lord  the  Kyng  I  besech  zow  of  zour 

special  grace  that  I  may and  that  I  may  have  in 

pees  my  ryghtful  herytage,  as  I  schal  be  yore  trewe  bedeman  all 
the  dayes  of  my  lyve.  And  therto  I  beseche  zow  of  grace  and  sokore 
for  his  love  that  deyde  on  the  Rode-tree  a  Good  Fryday.*"  This 
petition,  which  by  a  letter  missive,  dated  at  Montereau  faut  Yonne, 
4  July,  1420,  was  in  like  manner  referred  to  the  Chancellor, 
relates  several  curious  particulars,  but  is  in  so  mutilated  a  state 
that  it  required  some  ingenuity  on  the  part  of  the  editor  to  furnish 
the  summary  of  its  contents  which  we  have  already  given. 

This  is  the  last  in  the  series  of  proceedings'  (if  they  may  be  so 
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called)  in  Chaneery,  during  the  first  period  of  its  recorded  juris- 
diction,  viz.  from  the  17th  Richard  the  Second  to  the  commence- 
ment of  the  reign  of  Henry  the  Sixth ;  after  which,  as  has  been 
mentioned  in  the  prefiice,  a  much  more  rqpilar  and  systematic 
course  of  proceeding  becomes  gradually  more  and  more  discernible; 
but  in  tracing  the  mstory  of  the  infant  jurisdiction  through  that 
reim  and  those  immediately  following,  we  must  content  ourselres 
with  stating  the  principal  subject  matters,  adverting  only  to  such 
as  seem  deserving  of  particular  notice  when  they  occur. 

Edward  Lord  Hastmgs  complains  of  Thomas  Dacy,  Esq.,  that 
he  has  wrongfully  entered  on  a  certain  messuage  and  lands,  the 
property  of  the  suppliant,  and  prays  that,  in  consideration  of  his 
(the  said  suppliant  s)  imprisonment,  by  reason  of  which  he  is 
unable  to  defend  his  right,  the  Chancellor  will  be  pleased  to  grant 
his  writ  of  subpoena  to  appear,  &c.  '*  so  that  both  parties  may 
shew  their  evidences  and  be  justified  as  right  lawe  and  reason  will, 
or  else  as  it  be  pleasing  unto  your  Lordship."" 

John  Staveme  by  his  Bill  sets  forth  that,  whereas  in  a  certain 
suit  between  the  complainant  and  one  John  Bonington,  the  Chan- 
cellor had  thought  fit  to  order  an  adjournment  until  one  David 
Marrys  should  have  given  evidence  as  to  the  matters  in  issue,  now 
the  said  David  Marrys  is  desirous  of  testifying  accordingly,!*^  but 
he  would  have  a  mandement  fro  yow  for  the  cause  that  he  should 
not  be  heldyn  parciall  in  the  same  matier  ;^  and  prays  a  subpoena 
directed  to  the  said  David  to  appear,  &c.  **  for  to  declare  the 
treweth  in  the  matiers  aforesaid.'*^ 

John  Eymburley  sues  John  Goldsmith  for  refusing  to  deliver 
a  ton  of  woad  which  he  had  sold  plaintiff*,  and  for  which  he  (de- 
fendant) had  been  paid  in  wool,  and  prays  subpcena. 

John  of  Cottvngham,  having  assaulted  and  attempted  to 
murder  William  Midylton  in  a  church,  and  still  lying  in  wait  for 
him,  so  that  he  dares  not  abide  in  the  county,  he  (Midylton)  in 
like  manner  prays  a  subpoena.  The  ground  of  offence  ia  stated  to 
have  been  the  following  words  spoken  by  the  plaintifi*  in  the  same 
church,  **  that  it  were  better  bell  unronge  at  the  sain  ting  (quP) 
tyme  than  the  messe  unsonge.^ 

Nicholas  Parker  files  his  Bill  against  Simpkyn  Ive,  who  is 
charged  with  having  deprived  one  John  Hemington  of  five  marks 
of  annual  rent  by  means  of  a  forged  charter.  It  does  not  appear 
on  the  face  of  the  bill  what  interest  the  plaintiff  had  in  the  pro- 
perty. 

William  Hubberd  seeks  to  recover  against  John  Beasyer,  and 
others,  his  right  under  the  will  of  John  Hubberd,  for  the  due  per- 
formance of  which  the  testator  had  infcofied  the  defendants. 

John  Wcstowe  prays  a  habeas  corpus  cum  causis  for  relief  of 
the  plaintifi^,  unjustly  sued  in  the  SherifTs  Court  by  defendant. 


1828.1  Earfy  Proceedifigs  in  Chdnc  -  j  339 

•      •      ■ 
who  had  endeavouied  to  inveigle  him  (the  plaiiStifF)  into  an  in- 
trigue with  his  wife,  for  the  purpose  of  extorting  money  from  him. 

Joan,  Queen  of  England,  (dowager  of  King  Henry  the  Fourth) 
complains  of  Robert  Bvshop,  and  others,  in  a  case  of  assault  and 
trespass,  for  invadine  tnc  franchises  of  her  manor  of  Gillingham, 
(which  she  held  as  dower)  iiuA  carrying  off  one  Nichol  Neuport, 
**  nief  of  the  Abbess  of  WiltOii,^  against  the  peace,  and  in  con- 
tempt of  our  Lord  the  King,  to  the  damage  of  the  said  Queen 
of  100/. 

Another  royal  personage,  Eatherine,  also  queen-dowager,  files  a 
bill  respecting  the  possession  of  certain  ffoods  to  which  the  royal 
plaintin  claims  to  be  entitled  as  forfeited  by  attainder  of  felony 
of  the  former  owner,  but  which  the  defendant  will  *Mn  no  wyse 
deliver  ^*  by  cause  of  grate  mayntenance  y^  he  hath,  in  so  myche 
y^  he  and  other  of  hys  craft  nave  made  a  comyn  puree  to  wy th- 
stond  us,  and  all  other  to  have  oure  ryght.  Wherefore  we  suyd 
a  writ  9ub  pena  direct  to  the  sayd  John,  to  apere  afor  you  in  tne 
Eynges  Chauncery,  to  be  examynd  of  the  sayd  mater,  the  whiche 
writ  was  delyvered  to  the  forsaid  John  in  the  Monday  next  eftyr 
the  fest  of  Epiphany  last  passed,  by  John  Byngham,  in  the  pre- 
sens  of  the  Alaire  of  Leycestre,  and  of  many  other  worthy  men  of 
the  same  towne,  and  the  sayd  John  Glover  cast  downe  the  said 
writ  dispitefully  in  the  strete,  saying  openly  he  would  not  receyve 
nor  obey  hit  for  no  men  that  was  thereabout ;  so  let  hit  lye  in  the 
way  in  contempt  of  the  Kynge.  Wherefore  lik  it  yowe  to  examyn 
the  sayd  John  Glover  of  these  maters  aforesayd,  and  to  punysh 
him  and  ordayne  dewe  remyde  after  youre  wyse  discrecion. 

Henry  Hoigges,  of  Bodmyn,  in  the  county  of  Comewayll, 
Gent,  prays  the  Chancellor  to  restrain  the  defenaant  by  oath  from 
using  "  the  craftys  of  enchantement  wychecraft  and  sorcerye^ 
whereby  ^^  he  brake  his  legge  and  foul  was  hurt  C"*  and  moreover 
^^  in  opeyn  place  saide  that  he  wd  wyshe  him  his  necke  to 
breake  and  hym  endless  to  destroye  witnout  your  gracyous  lord- 
ship eide  and  support.**^  The  prayer  is,  as  usual,  for  a  siibpcena 
to  appear  to  be  examined,  &c.  '^  And  moreover  hym  to  swere 
to  forsake  his  every  wychecraft  and  sorcerye,  and  also  hym  to 
redresse  and  reforme  to  a  good  lyfe;  and  moreover  hym  topunyshe 
in  amendement  and  correccion  of  hys  soule,  yn  example  to  all 
others  of  hys  secte.'*'*  This  worthy  Comishman,  it  seems,  was  an 
attorney,  whose  offence  against  the  professor  of  the  black  art 
consisted  of  his  having  been  employed  professionally  in  a  suit 
against  the  prior  of  Bodmin,  to  whom  the  defendant  stood  in  the 
relation  of  priest  and  servant.  Whatever  other  encroachments 
the  Court  ot  Chancery  may  since  have  made  in  respect  of  juris- 
diction, it  is  evident  that  it  has  lost  that  which  it  is  here  called 
upon  to  exercise.     The  two  following  cases  relate  in  like  manner 
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to  matters  of  ajHiitual  cogniaance— 4lie  first  a  case  of  saciile^ 
the  other  of  a  more  gingiilar  description,  and  of  considerable  his- 
torical interest;  being  that  of  a  fiill  filed  against  certain  of 
WyclyfTs  followers,  on  account  of  various  outrages  alTeged  to 
have  Seen  committed  by  them  against  the  plaintiff  (a  clergyman)^ 
by  reason  of  his  opposition  to  their  heretical  doctrines.  Two 
schedules  are  annexed  to  this  curious  document — the  first  contain- 
ing a  list  of  the  heresies  imputed  to  the  defendants;  the  second,  a 
catalogue  of  the  various  grievances  which  are  complained  of  as 
having  been  inflicted  on  the  person  and  against  the  reputation  and 
character  of  the  suppliant 

However  anomalous  the  nature  of  these  proceedings,  we  have 
a  clear  case  for  eqtdtable  interference  in  that  of  Stonehouse 
V.  Stanshear,  which  is  a  Bill  to  set  aside  a  bond  and  convey- 
ance of  lands  sold  by  plaintiff  to  the  defendant,  who  had  made 
him  intoxicated,  and  otherwise  taken  advantage  of  his  weakness 
of  intellect,  when  absent  from  his  wife  and  frionds.  This  docu- 
ment is  in  a'  very  mutilated  state,  and  too  long  for  an  extract ; 
but  the  story  is  admirably  told,  in  a  style  of  dramatic  effect  which, 
i£  retained  in  our  present  system  ot  Chancery  pleading,  would 
render  the  Court  as  attractive  as  any  of  our  simimer  theatres.  The 
prayer  is  as  follows : — 

"  Like  hit  to  your  noble  Lordsbip  to  coiisyder  the  gy\e  disceyte  coryn  yma- 
ginacion^  and  the  matures  above  derlared ;  And  that  I  might  havyn  hadde 
and  yet  may  have  an  hundred  pounds  for  the  reversion  of  the  land  of 
Stonbouse  and  Kincr  Stanley^  (that  I)  am  of  grete  age^  that  my  discrecion 
many  tymes  and  for  the  most  part  ys  passed  away  fro  me,  and  that 
bargayn  that  I  was  made  graunte  to  Robt.  Stanshear  was  when  I  was 

oute  of  mysylfT^  and  also  withoute  my  Wyffe,  frends,  or  eny^  &c 

money  ayen  which  is  redy  and  always  hath  be.    And  the  seyd 

Robert  Stanshear  to  dely  ver  me  agen  all  my  charters  and  evidence,  which 
he  and  his  toke  of  myn ;  and  to  anuile  as  well  the  seide  knowliche  (acknow- 
ledgement) before  the  Chitf  fiaron^  &c to  have  and  receive  all 

my  londes  and  rentes  above  seyde,  as  fully  and  as  holy  as  I  hadde  hem 
before  the  seyde  bargeyn^itfade ;  and  that  y  may  make  attorneys 'to  serve 
in  my  name,"  &c. 

We  are  presented,  soon  after,  with  another  case  so  strongly 
resembling,  in  its  leading  features,  those  which  we  have  been  taught 
to  consider  as  of  almost  daily  occurrence  on  thb  other 'side  the 
channel,  that,  if  the  name  of  Connemara  be  substituted  for 
Dartford  in  Kent,  and  the  language  a  little  modernised,  we  might 
even  persuade  ourselves  tliat  we  are  only  reading  an  extract 
from  some  Irish  journal  of  the  present  time^ 

Thomas  Appelton  complains^  that  whereas  William  Aleyn, 
Clerk  of  the  Countinghouse  within  the  Eing^s  Household,  together 
with  Robert  Aleyn,  his  father,  and  one  Thomas  Cotes,  **  ima- 
gining of  great  malice  beforethought  extortiously  to  oppress  and 
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finally  to  destroy  die  said  suppliant  against  conscience  and  law, 
on  St.  Stephen'^s  day,  at  ni^t,  between  eleven  and  twelve  of  the 
clock,  the  7th  year  of  the  King,  with  force  and  arms,  on  horse- 
back in  manner  qf  war,  not,  and  rout,  arrayed  with  bows  and 
arrows,  swords  and  bucklers,  in  manner  of  rebellion  and  insur- 
rection, against  the  dignity  of  our  Sovereign  Lord  the  Kinff  and 
his  Crown,  came  to  the  suppliant^s  house  at  Dartford,  and  took 
away  Anne  the  daughter  and  one  of  the  heirs  of  the  said 
suppliant,  being  toithin  the  age  of  twelve  years  and  in  hia  ward; 
whose  marriage  of  right  to  him  pertained^  and  to  none  other; 
and  that  same  daughter  the  said  William  Alejn  ravished  by 
force  villainously,  and  her  enforced  by  the  supportation  and  help 
of  the  said  confederates,  and  wedded  her  against  the  will  of  her 
said  father  and  all  her  friends,  expressly  against  law,  and  against 
the  form  of  all  manner  of  statutes  in  such  case  made  before  this 
time.*^  The  Bill  then  sets  forth  how  he,  the  said  suppliant,  might 
have  had  two  hundred  marks  for  her  marriage,  ^<  ana  she  to  have 
been  married  to  such  divers  notable  persons  as  might  expend  100/. 
of  inheritance  by  the  year  of  yearly  liveUhood,  whereas  the  said 
William  Aleyn  at  that  time  had  not  nor  yet  hath  no  foot  of  land 
of  his  own  in  England.'" — How  afterwards  the  said  William  Aleyn 
*^  took  an  action  of  waste  in  the  Common  Pleas  unjustlv  without 
conscience  against  the  said  suppliant,  and  with  neat  mamtenance, 
by  colour  of  his  said  office,  broggid^  hyred^  and  embrasid  to  him 
the  jurors,  the  which  jurors  were  kept  four  days  in  London  at 
the  cost  of  the  said  William  Aleyn,  threatening  and  menacing 
the  suppliant  oppressivelv,  so  that  the  said  jurors  were  ready  to 
have  condemned  nim  in  1000^.^ — How  the  confederates  after  this 
compelled  him  to  make  a  feoffment  of  all  his  lands  and  tenements, 
to  the  value  of  eighty  marks  by  the  year,  '*  to  certain  persons  at 
the* denomination  of  the  said  William  Aleyn,*"  paying  him  thereout 
a  certain  annuity,  or  rent,  of  24/,  which  he  had  nevertheless 
neglected  to  do ;  and  had  moreover  cut  down  timber  to  the  value 
of  100/.  and  more  on  the  premises,  and  suffered  the  buildings 
to  go  into  decay.  And  therefore  prays  the  usual  writs  to  appear 
and  answer  in  tne  Chancory,  *^  And  that  the  said  trespassers  be 
punished  for  the  said  riots,  oppressions,  and  offences  after  their 
desert.  And  if  the  said  WiUiam  Alcjrn  appear  to  the  writ,  that 
then  he,  by  your  direction,  restore  the  suppliant  to  the  said  lands, 
if  it  be  found  by  one  examination  that  \he  said  rent  of  24/. 
was  behind  and  unpaid  to  the  said  suppliant.  And  in  case  the 
said  William  Aleyn  appear  not  to  the  said  writ,  that  then  it  like 
you  to  ordain  that  your  said  suppliant  be  restored  to  the  said  lands 
in  form  aforesaid,  with  all  manner  of  damages  that  he  hath  had 
in  tliis  party.  Considering  of  your  righteousness  that  your  said 
suppliant  hath  no  more  livelihood  to  live  upon,  nor  dare  neither 
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go  late  nor  rathe  (earl^)  into  Essex  nor  Middlesex  where  the  said 
lands  lie,  for  to  distrain  nor  for  to  make  entry  in  the  same,  nor 
dare  not,  nor  is  not  of  power,  in  no  manner  ot  wise  to  pursue  by 
law  against  the  said  William  Aleyn  for  his  damages ;  nor  can 
have  none  officer  to  ewecute  no  writ  against  the  said  William 
Aleyn,  whiles  he  standeth  in  his  office  aforesaid.^ 

Wehaye  next  a  Norwich  chandler  complaining  that,  ^^  whereas 
he  truly  used  to  buy  and  sell  such  merchandises  as  longeth  to  his 
craft,  by  the  weights,  according  to  the  standard  of  the  Kings's 
Exchequer;  and  also  at  the  excitation  of  the  poor  people  had 
made  candles  with  wicks  of  flax,  to  serve  them  as  well  and  as 
long  to  endure  as  candles  made  with  wicks  of  cotton ;  selling 
thereof  continually  to  them  that  verily  know  the  said  wicks  made 
of  flax  a  pound,  less  by  a  farthing  than  of  candles  made  witli  wicks 
of  cotton.  Notwithstanding  which  patriotic  dealings  of  this  worthy 
chandler,  the  defendants,  late  sherifls  of  the  same  city,  ^'  for- 
asmuch  as  cotton  was  like  to  be  of  less  price  in  the  said  city  if 
candles  were  usually  made  there  with  wicks  of  flax,^  and  forasmuch 
also  as  the  suppliant  had  refused  to  sell  his  merchandise  by  certain 
weights  ordained  by  the  said  sherifls  not  according  to  the  said 
standard,  did,  by  colour  of  their  office,  break  and  enter  the 
house  of  the  suppliant,  taking  and  carrying  away  therefrom  two 
hundred  and  twenty  pounds  of  candles,  besides  his  brass  weights 
before  mentioned,  and  the  body  of  the  said  suppliant  moreover 
arrested  and  imprisoned,  besides  sundry  other  acts  of  oppression  ; 
in  resj>ect  whereof  they  are  required  to  answer  in  Cnancery — 
'^  considering  the  poverty  of  the  said  suppliant,  and  that  he  in 
this  case  hath  no  remedy  at  common  law.  Which  last  allegation 
we  may  perceive  to  have,  by  this  time,  grown  into  common  use, 
though  not  yet  so  established  as  to  be  considered  indispensable 
for  the  founoation  of  the  Chancellor's  jurisdiction. 

Greatly  to  the  discredit  of  the  city  of  Norwich,  the  very  next 
case  to  that  of  the  chandler  is  one  complaining  of  the  under-- 
sheriff  o{  the  same  city,  "  the  which  is  a  great  office,  and  draweth 
to  it  great  rule  in  the  said  city,''  for  the  unneighbourly  act  of 
pulling  down  a  house,>  which  the  plaintifl*  had  just  flnished  build- 
ing, all  but  the  thatching,  merely  for  *'  evil  will  and  despite,** 
because  this  same  house  was  a  better  one  than  his  own  next 
adjacent.  It  is  difficult  not  to  imagine  that,  in  this  case  as  well 
as  in  the  former,  notwithstanding  the  great  seeming  innocence  of 
the  complaining  parties,  there  was  more  or  less  of  the  suppressio 
verij  if  not  of  the  suggestio  falsi;  or  not  to  see  in  them  siifiicient 
reason  for  believing  that,  even  at  this  early  day,  the  extraordinary 
powers  assumed  by  "  the  King's  Chancery"  nad  become  a  just 
ground  of  offence  to  the  nation. 

The  lovers  of  family  antiquity  will  be  much  edified  by  the  case 
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which  follows,  where  the  Abbot  and  Convent  of  Burton-tt]N>n- 
Txent  compUun  of  Isabel  Stanley,  Prioress  of  St.  Mary  in  Derby, 
for  having  wrongfully  withheld  payment  of  rent  in  respect  of 
certain  premises,  the  property  of  the  plaintifis.  **  And  when  any 
of  your  said  bisechers,  tneir  servantes  or  mynysteres  hath  com 
in  ther  name  to  the  said  prioresse  to  ask  the  said  rent,  or  seyd 
they  would  distreyne  or  sue  agaynst  her  as  the  comon  lawe  wold, 
she  hath  answered  with  grete  malice  and  seid:  *  Wenes  these 
churles  to  overlede  me  or  sue  the  lawe  ageyn  me  ?  they  shall  not  be 
so  hardy,  but  they  shall  abye  upon  their  bodies  and  be  nayled 
with  arrowes ;  for  /  am  a  gentylwoman,  comen  of  the  gretest  of 
Lancasshire  &  Chesshyre;  and  that  shall  they  knowe  right 
weU.""  A  speech  so  characteristic .  of  the  proud  house  of  Derby 
that  we  should  do  wrons  not  to  recommend  it,  toj^^ther  with  the 
rest  of  the  reverend  lady  s  conduct  on  this  occasion,  as  detailed 
in  the  same  document,  to  the  especial  notice  of  the  Author  of 
**  Waverley.'' 

The  next  case  makes  a  nearer  approach  than  any  preceding  one 
to  the  form  and  substance  of  modem  pleading  in  equity.  The 
complainant,  William  Lord  Harrington,  states  that,  ne  oeing  in 
France,  in  the  service  of  the  late  King  Henrv  the  Fifth,  one 
Sir  William  Harrington,  Knight,  *^  late  passed  to  6od,^  was 
.  retained  by  him  in  his  service,  on  condition  of  an  annuity  of 
twenty  marks,  for  payment  of  which  the  complainant,  at  the 
request  of  the  said  Knight,  bound  himself  by  deed,  **  the  which 
deed,  as  it  now  appears,  was  but  only  pro  servido  auo  impenao."^ 
That  Sir  William  remained  in  tjiie  service  of  the  complainant  for 
many  years,  receiving  the  annuity  by  regular  pavments  until  such 
time  as  he  took  part  with  one  John  Brougnton  against  the 
complainant ;  *'  wherefore  the  said  lord  sent  unto  him,  and  saide 
that  he  shold  either  leave  the  said  John  Brouffhton,  or  else  his 
saide  annuitie  and  his  services ;  and  he  sent  him  answer  agayn 
that  he  wold  not  leave  the  said  John  Broughton,  nor  worn  no 
longer  do  him  service,  nor  have  the  said  annuitie.^  That  the 
knight  lived  five  or  six  years  after  this  event,  durii^  which  time 
he  neither  received  nor  claimed  payment  of  the  annuity ;  but  that 
now,  after  his  death,  the  defendants,  his  executors,  sued  the 
plaintiff  in  the  Eing^s  Court  at  Lancaster  for  the  arrears — ^^  the 
which  suit  is  against  all  crude  faith  and  conscience.  Pleas  it, 
your  Lordship,  these  premises  to  concecBr,  apd  howe  your  siche 

besecfaer  in  this  partie  has  no  remedy  by  the  comon  lawe,  to  grant 
hym  divers  writtes  of  subpena  severauy  to  be  direct  to  the  seid 
(defendants)  io  appear  before  the  Kyng  in  his  Chauncery,  at  a 
certayn  day,  and  upon  a  certayn  payn  by  you  to  be  Icmy tt ;  there 
to  be  examynd  of  these  premyscs,  and  thereupon  ye  to  sett  s  che 
rewell  as  gude  faith  and  conscyence  in  that  partye  requireth."' 

VOL.  I. — JU.  2  A 
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Th6  next  is  a  case  of  ^^t  susipicioii;  The  ii^arden  and 
brethren  of  the  Convent  of  Friars  Minors  in  London  represent 
that  one  John  Oliver,  late  a  friar  professed  cS  the  same  orde^, 
having  twice  left  it,~  fell  sick  when  on  his  Way  to  Rome/  and  on 
his  deafli4)ed  besought  to  be  re-admitted,  which  coidd  ndt  tm^ 
mediatdy  be  complied  with,  by  reason  that  the  Qiieen  was  theli 
in  occiroatibn  of  the  convent ;  that  he  shortly  after  died,  where- 
upon the  defendant,  pretending  to  be  his  exedutor,  possessed 
himself  of  his  body  and  goods,  which  the  plaintiffs  now  seek  W 
recover  through  the  intervention  of  Chancery. 

In  the  case  which  ensues  we  may  remark  some  further  progress. 
WiUiam  Arundell,  Esquire,  by  his  fiiU  states  that  John,  some- 
time Lord  of  Arundel,  plaintifTs  late  father,  enfeoffed  Robert 
Lord  Poynings  and  another  in  certain  manors,  to  tbe  use  of  his 
will ;  and,  suosequently,  by  deed  declared  the  same  to  be  to  the 

{laintifF  and  the  heirs  of  nis  body.  Afler  whose  death,  the  new 
iord  of  Arundel  (the  plaintifTs  brother)  entered  into  possession,' 
notwithstanding  the  feoffment,  as  heir,  and  enfeoffed  the  de- 
fendants to  the  use  of  hia  will,  which,  by  a  letter  addressed  to 
his  mother  (Eleanor  Countess  of  Arundel)  firom  Rouen,  he 
declared  to  be  ^^  that  a  state  should  be  made  to  the  said  beseecher, 
his  brother,  in  all  the  said  manors,  &c.  according  to  the  will  of  his 
said  father,^  which  letter  notwithstanding,  the  defendants  refused 
compliance.  The  prayer  is  that  it  may  like  his  lordship  *^  to 
sende,  by  a  serjeant  at  armes,  for  the  derendants  to  appear  oefore 
you  in  the  Eing^s  ChanceiT)  at  a  day  by  you  to  be  limited,  and 
then  there  to  be  examynd  of  all  the  matters  forsayd,  and  thereupon 
to  compelle  them  to  make  a  sufRcient  and  suer  estat  of  all  the 
said  manors,  &c.  to  the  said  beseecher,  and  to  the  heirs  of  his 
body  comyng.*" 

The  next  is  by  the  Vicar  of  Wolforcheston  (Wolverton)  in 
Warwickshire,  for  witholding  tithes  due  to  the  plaintiff,  and  taking 
his  sheep,  charing  that  the  plaintiff  can  have  no  remedy  by  the 
law  because  the  defendants  are  supported  by  the  sheriff  and  others 
of  their  affinity,  the  principal  defendant  being,  moreover,  himself 
under-sheriff.  To  which  Bill,  we  have  the  answer  of  the  last- 
named  defendant  stating,  that  as  to  the  matter  of  tithe,  the  same 
"  is  merely  spiritual,  and  the  knowledge  thereof  longyth  to  the 
ordinary,  and  not  to  the  Kyng,  wherefore  he  askes  judgement  if 
the  Kyng''8  Courte  of  his  Chancery  in  this  case  will  have 
knowlege,"" — setting  forth,  nevertheless,  as  a  ground  of  defence 
that  the  tithes  are  of  right  payi^ble  to  another.  *^  And  as  to  all 
the  remanent  of  the  matters  contained  in  the  said  bill,  that 
same  is  matter  determinable  at  the  coihon  law.  Wherefore  he 
understands  not  that  the  Kyng's  Court  of  his  Chancery  in  this 
case  will   have  knowlege ;    nevertheless,   for  declaracion  of  the 
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matter  to  you,  my  Lord  Chancellor,  the  same  Edmunde  saith, 
that  he  never  tooke  ne  drofe  away  any  shepe  of  ye  said  vicery.'** 
A  peculiar,  and  yet  in  principle  a  very  unobjectionable  mode  of 
pleading,  viz.  by  denying  the  facts  to  be  true,  and  nevertheless 
submitting,  by  way  of  demurrer,  that,  even  if  true,  the  Court 
ajmlied  to  haa  no  jurisdiction. 

Of  the  case  of  *'  Katherine  Bell  v.  Harry  Rawo^^  we  can  only 
afford  space  to  state  in  the  language  of  the  prefixed  summary, 
that  it  is  a  burious  ^^  Record  of  various  proceedings  in  Chancery, 
before  the  Council,  and  in  the  Common  Pleas,  ror  the  recovery 
of  two  houses  in  Rochester.'" 

The  Admiralty  and  Ecclesiastical  Jurisdictions  are  ininnged  in 
the  two  next  instances,  no  less  than  the  common  law  by  so  many 
of  the  preceding  ones.  In  the  first,  the  plaintiffs,  as  attomies 
for  certain  merchants  of  Britanny,  complain  that  a  ship  belonging 
to  them,  having  the  safe  conduct  of  the  Earl  of  Huntingdon, 
Lieutenant  of  Guyenne,  was  taken,  with  the  money  and  goods 
on  board,  by  three  *^  ballingers,^ 'belonging  to  the  defendants 
(two  Cornish  Knights,  Sir  Ramfray  Arundel  and  Sir  John 
Treryse),  and  pray  restitution.  In  the  second.  Sir  Walter 
Hungerford  and  Sir  John  Stourton,  Knights,  as  guardians  of  the 
Prior  of  Ivechurch,  complain  of  the  Mayor  of  Wilton,  and  others, 
for  compelling  the  prior  of  that  convent  to  serve  the  office  of 
bailiff  and  portreve  of  their  borough,  ^^  whereas  the  lawe  and  the 
custome  of  the  roialme  of  England  is,  that  no  man  religious  shall 
be  chosen  bailly,  bedell  ne  none  other  officer  temporell.'* 

The  next  is  a  specimen  of  a  Bill  for  discovery  in  aide  of  an 
action  at  law.  One  Roger  Polgrenn  complains  of  the  defendant, 
his  father^s  executor,  for  refusing  to  deliver  up  to  him,  as  his  heir, 
the  principal  goods  of  the  deceased,  according  to  the  custom  of 
the  county  of  Cornwall ;  and  the  bill  prays  a  subpoena  to  appear, 
&c.  and  he  examined  what  goods  of  the  plaintifi^s  said  late  father 
have  come  to  the  possession  of  the  defendant,  so  that  upon  ^'  soche 
examinacon  dewely  hadde  your  saide^  besechcr  maye  have  yn 
knowelich  off  what  godys  he  maye  conceiv  hys  accon  att  the 

t common]  lawe,  consideryng  that  wythoutc  soche  examinacon 
ladde  your  saide  besecher  ys  wy thoute  remedy.*" 
The  next  is  a  case  of  historical  interest,  as  well  as  involving  a 
clear  point  of  equitable  doctrine.  We  have  here  the  famous 
Talbot  (John,  Earl  of  Shrewsbury)  complaining  that  the  defen- 
dant had  purchased  part  of  a  carso  of  salt,  taken  at  sea,  tvith 
notice  that  it  belonged  to  the  plaintiff;  *'  the  which  salt  was 
gyven  to  the  said  Erie  by  the  Duke  of  Brytan,  to  have  ben  led 
unto  Roone  (Rouen)  in  nolpinge  of  his  raunsom.^ — Talbot  was 
made  prisoner  in  the  sixth  year  of  Henry  the  Sixth,  and  exchanged 
four  years  afterwards,  at  a  very  considerable  ransom,  of  which,  it 

2a  2 
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appears^  by  this  btU,  that  part  lemamed  unpaid  for  several  years 
after,  since  he  sues  as  Earl  of  Shrewsbury,  an  honour  which 
he  did  not  attain  until  the  20th  of  the  same  King.  The  trans- 
action to  which  the  biU  has  reference  is  stated  to  have  taken  place, 
anno  17  Hen.  VI.  ^ 

This  is  followed  by  a  case  of  assault  and  false  imprisonment, 
of  which  no  more  need  be  said.    After  which  we  have  a  buxom 
widow,  Margaret  Appilgarth,  of  York,  compkining  that,  *«  where 
Thomas  Sergeantson,  of  the  same,  at  dyvrse  tjrmesspak  to  your 
said  besecher  ful  sadly  and  hertily  in  her  conceit,  and  sought  upon 
ller  to  hare  her  to  wyfe,  desiring  to  have  of  her  oertaine  golde  to 
the  some^  of  36/.  for  costes  to  be  made  of  their  marriage  and  to 
employ    in  merchandyse  to   hys  increase    and   profit    as    her 
husbande;^  wherewith  she  having  fondly  complied,   he,  a  gay 
deceiver,  had  ^<  taken  to  wyfe  another  woman,  in  grete  deceit, 
hurt,  and  utter  undoyng  of  her,  without  your  gradeux  help  and 
socour.'**    Therefore  praying  his  <*  good  Grace  to  conrider  the  pre- 
misses, and  that  your  said  besechere  no  remedy  haih  by  the 
conume  lawe  to  get  againe  the  said  somme  ;'**  and  therefore  to 
graunt  a  writ,  &c. 

We  pass  over  the  two  following  as  of  little  moment,  and  come 
to  an  examination  before  the  Bishop  of  Bath  and  Wells,  Chan- 
cellor, of  two  persons  to  iirhom  one  Robert  Crody  had  made  a 
feofiment  by  parol  on  his  death-bed — a  donatio  mortis  causar--^ 
**  saying  to  them  in  this  manner : — ^  Sires,  ye  be  the  men  in 
whome  I  have  grete  tniste  afore  moche  other  persones,    and 
in  especial  that  suche  will  as  I  shall  declare  you  at  this  tyme,  for 
my  full  and  last  will,  shall,  throgh  your  gude  help,  bv  oure  Lordes 
mercy  be  performed;  wherefore  I  lete  you  have  niU  knowllcb, 
that  this  house,  the  which  I  ly  in,  and  all  myn  other  landes  and 
tenements  in  this  toune,  I  geve  an4  graunte  to  you,  to  holde  to 
you,   your  heires,  and  assignes,   to  this  entent,  that  after  myn 
decese,  ye  shall  make  estate  of  the'  same  house,    landes,    and 
tenements  to  Alice,  my  wyfe,  for  terme  of  her  life,  so  that  after 
her  death  they  remajrne  to  Margaret,  my  doghter,  and  to  the 
heires  of  her  body  lawfully  becomyng,  and  if  sche  die  withoute 
heir  of  her  body  comyng,  that  then  they  remayne  to  my  right 
heirs  for  evermore.    And  to  thcntent  that  this  my  last  wiu  mowe 
be  performed  by  you,  as  my  trust  is  tbat  it  shall  be,  here  at  this 
tyme  I  delyver  you  possession  of  this  house,  in  the  name  of  all 
my  landes  atfd  tenements,  afore  especified,  as  holy  and  entirely 
as  they  were   ever  myn  atte  any  tyme  T  by  force  whereof  the 
forsaide  John  and  Thomas  were  possessed  of  the  house,  lands,  and 
t^ements  aforesayde,  in  their  desmesne  as  of  fee,*^  &c. 

This  simple  mode  of  conveyance  may  be  recommended  to  the 
consideration  of  Mr.  Humphreys. 
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We  have  then  a  Bil|  by  a  dtisen  of  London  for  the  delivery 
up  of  a  bond,  alleged  to  have  been  obtained  firom  the  plaintiff  by 
the  defendant,  common  derk  of  the  said  dty,  by  process  of 
imprisonment;  to  which  it  is  answered  diat  there  is  such  an 
instrument  remaining  in  the  Guildhall  among  the  records  of  the 
dty,  which  defendant  hs^  no  power  to  remove  without  an  order 
of  die  Major  and  Aldermen ;  praying  therefore  to  be  discharged 
and  bOl  dismissed,  &c. 

The  next  case  furnishes  the  first  instance  of  an  application,  of 
which  we  find  frequent  examples  among  the  proceeoing^  of*  the 
following  reign,  viz.  for  a  writ  of  habeas  corpus  cum  causis ;  the 
ground  of  which,  in  the  present  case  is,  that  the  plaintiff  has  been 
sued  and  arrested  by  the  defendant,  on  account  ai  a  bond  alleged 
to  have  been  fraudulently  obtained :  and  what  is  singular  in  the 
form  of  the  proceeding  is,  that  to  the  bill  is  annexed  a  schedule  of 
the  causes  for  which  the  writ  is  stated  to  be  demandable. 

The  memorable  historical  event  of  Jack  Cadets  Rebellion  forms 
a  prindpal  ingredient  in  more  than  one  of  the  ensuing  cases.  The 
first  of  these  is  a  Bill  to  set  aside  a  release  of  lands  made  by  pro- 
cess of  imprisonment  to  the  Lord  Say,  who  afterwards  *'  knowyng 
himself  to  be  putte  to  deth  by  that  horrible  and  crewell  tratour 
Jakke  Cade,  openly  knowlechid  among  other  extordons  this 
mater,  requir}mg  and  charging  a  chapelyn,  called  Sir  Thomas 
OldheU,  then  beyng  his  coniessour,  that  he  should  do  liis  faithfull 
labour  to  the  wife  of  the  said  Lord  Say,  that  your  beseecher 
myght  have  restitucion,^  &c. 

This  is,  to  be  sure,  a  little  inconsistent  with  the  language  whidi 
OUT  great  poet  puts  into  the  mouth  of  this  unhappy  nobleman — 

**  Have  I  afTected  wealth  or  honour  ?  speak. 
Are  my  chests  fill'd  up  with  extorted  gold  ? 
Whom  have  I  iojur'd^  that  ye  seek  my  death  }" 

Henry  FI,  Pari  2,  Act  4,  Sc.  7. 

But,  if  the  tale  here  told  have  more  truth  in  it  than  is  usually 
to  be  met  with  in  a  Chancery  Bill,  it  affords  an  instance  at  least 
of  exemplary  penitence  and  desire  of  making  amends  in  articulo 
mortis. 

The  other  case  referred  to  is  of  a  similar  cast  The  plaintiff, 
Grodfrey  Hylton,  Knight,  states,  that  whereas  of  the  confidence 
and  trust  he  had  to  one  John  Heck,  late  his  servant,  since  de- 
ceased, at  the  time  of  the  insurrection  of  *^  the  grate  tratour, 
John  Cade,^  he  deposited  with  him  certain  jewels,  upon  which  he 
advanced  fVom  time  to  time  several  sums  of  money  for  the  use  of 
the  plaintiff,  and  afterward  being  on  his  death-bed,  sent  for  the 

n*  intiff,  having  made  the  defendants  his  executors,  and  there 
[>re  the  plaintiff  and  defendants,  *^  confessed  all  the  said  juclx 
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by  name  that  he  had  in  kepynge  of  your  aayd  supplyant,  lequir- 
ing  and  charchying  his  sayd  executors,  that  whensoever  your  sayd 
oratour  would  content  them  of  the  said  xx  marks,  they  should 
holy  delyyer  him  his  said  juelx  C^  yet  now  the  said  executors 
<'  utterly  refiise  against  fayth  and  conscience  ^  to  deliver  the  same, 
shewing  further  ^^  how  that  your  said  oratour  is  withoute  remedye 
at  the  comyn  lawe  in  this  cas,^  and  praying  accordingly. 

At  .this  period,  the  jurisdiction  in  matters  of  trust  seems  to  have 
been  fully  established,  and  the  greater  number  of  bills  filed  seem 
to  have  been  in  cases  of  that  description,  as  may  appear  by  the 
following  siunmaries. 

Roland  Groos  v.  Thomas  Depeham. 

*<  Bill  setting  forth  that  plaintiff ^s  father  bavins  enfeoffed  de- 
fendant and  another,  in  trust  to  refeoff  him  or  nis  heir ;  and 
plaintiff  after  his  father^s  death  having  continued  them  his  feoffees, 
and  having  commenced  an  action  against  one  William  Styward 
for  trespasses  on  the  lands,  defendant  released  to  said  William 
Styward  all  actions,  &c.  whereby  plaintiff  ^s  suit  is  abated.^ 

Thomas  Fitz  Harry  and  Wife  v,  John  Lyngen. 

Bill  complaining  that  plaintiff,  the  wife,  and  her  son  the  de- 
fendant, having  been  left  joint  executors  of  her  former  husband, 
it  was  agreed  between  them  that  she  should  have  a  certain  portion 
of  the  goods  of  the  testator,  and  pay  his  debts ;  wherefore  she  took 
possession  of  them,  and  had  paid  a  part  of  the  debts,  when  de- 
fendant forcibly  seized  and  carried  away  the  remainder,  and  had 
also  forcibly  taken  possession  of  two  manors  in  which  plaintiff  had 
an  estate  for  life.  Therefore  praying  ^^  that  a  privy  seall  upon 
payne  of  his  allegeaunce  mav^e  directe  to  the  said  John,  com- 
maundyng  him  to  appere  before  you,  &c.  to  answere  of  his 
notes  misrule,  ungoodely  and  unlawfull  demenyng,  and  then  there- 
upon to  precede  as  lawe  faith  and  conscience  requiren.*" 

The  answer  of  the  defendant  to  this  bill  is,  that  it  was  agreed 
between  him  and  plaintiff,  that  she  (plaintiff)  should  have  the 
goods  mentioned  in  the  bill,  on  condition  that  before  a  certain  day 
she  should  find  surety  to  indemnify  defendant,  and  there  deliver 
up  to  him  all  evidences  concerning  nis  inheritance,  which  she  had 
neglected  to  do ;  and  that  he  therefore  took  the  goods  for  the 
purpose  of  administration,  but  which  the  plaintiffs  had  since  re- 
taken and  converted  to  their  own  use.  As  to  the  other  matters 
contained  in  the  bill,  he  answers,  seriatimj  ^^  by  protestacion,  not 
knowyn^  no  thyng  conteyned  in  that  article  to  be  trewe,  that 
the  matier  conteyned  in  that  article  is  matier  determynable  at  the 

cSomon  lawe.*^  The  decree  indorsed  is,  **  Infrascr^  Johes  Lyngen 
dimissus  est  de  cur^  quietus  sine  die  ex  assensu  partis  quer\ 
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The  case  miide  b^  John  Cobbethorn,  and  others,  executors  of 
Edmund  Lacy,  Bishop  of  Exeter,  deceased,  by  their  Bill 
against  one  Hugh  Williams,  a  priest,  is,  that  defendant  having 
been  bound  to  the  late  bishop  in  an  obligation  for  40/.  after- 
wards by  firaud  and  concealment  obtained  a  general  release  firom- 
one  of  the  executors,  whose  servant  he  beoame,  which  release  he 
pleaded  in  bar  of  an  action  on  the  bond,  praying  subpoena,  &c. 
To  this  bill  the  defendant  puts  in  an  answer  denying  the  fraud 
and  concealment;  whereupon  the  plaintiffs  reply,  and  a  writ  of 
dedimfM  potestcUem  is  granted  to  certain  commissioners  to  examine 
the  parties^  and  such  other  witnesses  as  they  may  see  fit,  concern- 
ing the  truth  of  the  matter.  The  return  to  this  writ,  together 
with  the.  several  depositions,  is  also  preserved,  and  the  whole  forms 
a  very  complete  specimen  of  a  Chancery  suit  in  the  fifteenth  cen- 
tury except  that  we  are  left  in  ignorance  of  its  termination. 

Alice,  widow  of  Lord  Lovell,  claims  by  her  bill  to  be  entitled 
to  certain  lands  as  last  in  remainder,  under  an  entail  created  by 
fine,  alleging  that  defendant  pretends  title  to  the  same  under  a 
feoffment,  which  plaintiff  charges  to  have  been  made  in  trust  for 
the  uses  of  the  same  fine.  To  this  bill  we  have  also  an  answer 
setting  up  a  different  title  from  that  charged  by  the  bill,  and 

E raying  that  he  may  be  dismissed  ^^  with  his  resonable  costs  for 
is  wrongfull  vexation.^^    This  answer  is  very  circumstantial,  but 
the  case  seems  to  be  not  a  little  obscure. 

William  Babington  v.  William  Gall,  clerk. 

The  Bill  states  that  plaintifTs  mother,  the  widow  of  Sir  William 
Babington,  Knight,  had  placed  six  hundred  marks  in  defendant's 
hands- for  the  purpose  of  founding  a  certain  charity,  which  he  had 
neglected  to  do.  The  defendant  by  his  answer  admits  the  receipt 
of  the  money  for  the  purpose  in  tne  bill  stated,  but  adds  that  it 
was  the  will  of  the  donor,  in  case  the  endowment  of  the  charity 
was  not  completed  within  four  years,  not  then  expired,  that  the 
money  should  be  applied  to  certain  other  charitable  purposes, 
concluding  thus : — ^*  And  the  said  William  Gall  sayeth  that  he 
is,  hath  been,  and  shall  be  redy  at  alle  tymcs  to  paye  the  said 
money  according  to  the  said  wylle  and  entent  of  the  said  Dame 
Mayery,  in  syche  maner  and  fourme  as  this  court  wole  reule  hym.** 

John  Wackeryng  u.  Nicholas  Bayle. 

'  A  Bill  to  compel  the  defendant,  a  feoffee  to  the  use  of  the  will 
of  one  Robert  Scarborough,  to  mak<e  an  estate  of  certain  lands  in 
Tottenham  and  Hornsey,  to  St.  Bartholomew's  Hospital,  praying 
as  follows : — 

■'  **  WherefbrrpkaM  Mtyoure  pacious  Lordshlpp^  consideryng  the  premises 
of  the  flprett  devout  enteot,  wiB^  and  fundacion^  for  a  perpetuel  memoriall 
there  of  the  said  Robt  Qcarburgh^  Richd.  Stargeon^  and  other ;  and  how  that 
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the  said  chapdl  was  founded  and  halowed  under  the  coDditlon  that  it  shuld 
be  sufficienUi  endowed;  and  as  the  said  Richd.  prondsed  and  ensured  the 
sidd  Bobt  that  with  the  said  landes  the  said  chapell  shuld  be  endowed; 
and  how  that  the  saide  chapell  was  pryncipali  of  derodou  made  for  a 
notable  memoriall  of  all  Ciisten  soules,  because  grett  multitude  of  Cristen 
peple  of  all  partes  of  England  and  other  nacions,  for  sekensse,  porerte, 
and  miserie^  contyniualy  of  custom  ret orten  to  the  saide  hotpitall,  and  there 
be  relieved^  and  finalfi  have  then  here  Cristen  sepultuie  rounde  aboute 
the  sdid  chapell;  to  munte  unto  your  sidd  besecner  a  wrytt  sub  pens 
directed  unto  the  sud  Nicholas^''  &c 

We  have  now  completed  a  minute,  but  we  think  not  a  tedious 
analysis  of  the  contents  of  this  curious  volume  to  the  end  of  the 
reiffn  of  Henry  the  Sixth,  omitting  only  a  few  cases  of  mere  assault 
and  trespass,  or  of  the  like  nature,  (6)  which  every  now  and  then, 
even  to  a  much  later  period,  occur  to  remind  us  how  far  our  ances- 
tors still  were  from  the  attainment  of  that  which  some  of  our  jurists 
appeu  to  consider  as  among  the  greatest  of  constitutional  luxuries, 
a  cuBtinct  equitable  jurisdiction. 

From  Henry  the  Six^  to  Elisabeth,  with  whose  reign  the 
Calendar  of  Proceedings  regularly  commences,  we  discover  among 
the  selected  specimens  a  gradually  increasing  tendency  towards  a 
separate  system.  Considerably  the  larger  number  relates  to  matters 
of^trust  and  confidence,  the  most  extensive  field  of  modem  equit- 
able jurisdiction,  and  perhaps  the  only  one  (with  reference  at  least 
to  first  principles)  on  which  it  is  or  can  be  beneficially  exercised. 
Many  of  these  arise  out  of  feoflinents  to  uses,  but  not  by  any 
means  in  a  sufficient  proportion  to  justify  the  notion  derived  by 
Blackstone  from  Spelman,  and  too  hastily  adopted  by  an  excellent 
living  historian,  that  the  Chancellor'^s  peculiar  restraining  jurisdic- 
tion originated  in  the  practice  of  such  feofl^ents.(e) 

It  is,  we  think,  estabUshed  to  demonstration  that  the  general 
jurisdiction  of  the  Court  was  derived  ^*  from  that  extensive  judicial 
{X)wer  which,  in  early  times,  the  king^s  ordinary  council  had  exer- 
cised ;^  but  that  it  arose  gradually  and  insensibly,  as  circumstances 
occurred,  and  occasions  seemed  to  demand  it ;  and  that,  having  so 
arisen,  it  afterwards  settled  down,  by  equally  slow  degrees,  ana  in 
consequence  of  the  occasional  resistance  excited  to  its  encit»aching 
and  despotic  spirit,  appears  to  us  to  be  as  clearly  demonstrable. 
In  short,  nothing  seems  more  clear  dian  that  tne  consummate 


(&)  E.  g.  A  Bill>  addrefsed  to 
the  Master  of  the  RoUs^  complain- 
ing that  defendant  had  ravished  his 
servant  maid. 

(c)  See  ''  Hallam's  Constitutional 
History,"  Vol.  i.  p.  370,  &c.  The 
^hole  passage  u  deserviug  of  great 
Attention,  and  appears  to  illustrate 


very^sensibly  the  state  of  the  ques- 
tions*between  the  CourU  of  Chancery 
and  common  law  in  the  time  of  Bacon 
and  Coke,  but  embodying  some  er- 
roneous, or  at  least  doubtful,  notions 
as  to  the  origin  of  the  English'  system 
of  equity. 
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wisdom  and  foresight  which  certain  eulocists  of  the  syfetem  have 
pretended,  and,  perhaps,  believed  themsdves  to  discover  in  the 
institution  of  a  distinct  equitable  jurisdiction,  never  existed  but  in 
the  imagination  of  later  ages;  that  the  fiibric  itself  was  the  work  of 
time  and  chance,  although  fiishioned  by  the  skill  of  some  able 
successive  architects  into  a  structure  of  apparent  convenience  and 
symmetry ;  but  that,  having  sdbsequently  oeen  augmented  to  an 
extent  wholly  unproportioned  to*  the  views  of  the  early  builders, 
and  requiring  an  expence  equallv  disproportionate  to  keep  it  in 
repair,  and  provide  ror  the  still  nirther  extension  which  even  its 
past  unnatursd  increase  seems  to  render  every  day  necessary,  it 
nas  at  length  become  a  measure  of  e;xpedience  to  examine  its  roun- 
dations,  and  ascertain  whether  the  reconstruction  of  some  of  its 
parts,  and  the  total  removal  of  others,  would  not  be  practicable, 
and  if  so,  whether  not  far  more  serviceable  than  the  continual 
waste  and  expenditure  occasioned  by  new  erecdons. 

It  is  with  a  view  to  the  ^adual  attainment  of  this  very  important 
object,  that  we  have  occupied  so  much  time  and  space  in  tne  exa- 
nunation  of  what  may  otherwise  appear  to  be  matters  rather  of 
antiquarian  curiosity  than  of  politiod  utility.  But  the  subject 
does  not  admit  of  further  extension  at  present ;  and,  with  reference 
to  the  remaining  contents  of  this  volume,  we  shall  content  our- 
selves with  adverting  to  the  principal  heads  of  equitable  jurisdic- 
tion which  we  find  gradually  developing  themselves  in  the  pro- 
ceedings to  the  time  of  Elixaoeth. 

The  first  case  of  mortgage  occurs  in  the  fourth  jear  of  Edward 
the  Fourth,  and  the  Bill  prays  in  effect,  although  not  in  terms,  a 
redemption,  but  the  decree  indorsed  is  a  dismissal  for  want  of 
sufficient  proof  of  the  allegations  made  by  the  plaintiff.  No  other 
case  of  mortgage  occurs  within  the  period  we  mentioned,  that  is 
among  the  proceedings  now  published  ;  but  in  the  40th  and  41st 
of  Elizabeth  we  find  the  record  of  a  Bill,  answer,  and  replication, 
in  .a  cause  of  ^*  John  Shakespeare,  of  Stratford-upon-Avon  and 
Mary  his  wife  v.  John  Lambert,^  which  have  not  escaped  the 
industry  of  the  poef  s  commentators,  being  also  printed  in  the 
appendix  to  the  second  volume  of  MsJone^s  last  edition. 

The  earliest  instance  in  which  we  find  an  injunction  to  stay 
proceedings  at  law  specifically  prayed,  is  that  of  Henry  Astel  v. 
John  Causton,  in  2:f  Edward  4>. ;  but  it  do^s  not  appear  upon 
the  proceedings  whether  an  injunction  was  actually  applied  for, 
and  the  decree  is  to  discharge  the  plaintiff  absolutely  from  the 
debt  in  respect  of  which  he  had  been  sued.  Shortly  afterwards  in 
1  Richara  3,  we  find  an  injunction  actually  decreed,  in  the 
following  terms  :— 

<'  Mem.  qd  term*.  Paschs,  viz.  etc.  injunctum  fuit  infrascripts  T.  H. 
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per  Snum  Cancdlaritun  Aogl'  et  ]per  auctoritfttem  Cui^  Csiic'i  qd'ipae 

sub  peoa  fbriafiustune  mille  libr'  ad  opus  dm  Regis  Edward'  per  se  aut  per 
^ium  seu  per  alios  nullo  modo  ulterius  peraequatur  in  loqueia  que  pendet 

eorapi  justic'  doi  ^gis  ad  olcta  coram  ipso  Refe  tenend'  etc.  quousque 
materia  lii^us  petitionis  plenarie  fuerit  determmat*  rel  alias  "lioentiatus 
Aierk  per  cur.'' 

Amonff  the  proceedings  in  the  Teien  of  Henry  tne  Seventh,  we 
find  a  BQl  to  perpetuate  testimony  wnich  deserves  more  particular 
notice.  In  it  the  plaintifF  Jphn,  Earl  of  Oxford,  states  that  his 
mother,  the  late  CTountess  of  Oxford*  deceased,  having  been  im- 
prisoned for  her  allegiance  to  Kinff  Henry  the  Sixth,  and.  ^^  com- 
pelled by  coercion  to  depart  with  her  livelihood  to  Richard,  late 
cidlhig  himself  King  Richard  the  Third,  then  Duke  of  Glouces- 
ter,^ of  which  facts  there  were  *^  divers  worsHlpfull  and  credible 
persons  privy  and  had  perfect  knowledge  thereof,  of  them  diverse 
be  of  great  age,  and  if  they  should  decease,  their  witness  in  that 
behalf  not  hiui  nor  entered  of  record,  the  knowledge  of  the  said 
imprisonment  and  coercion  might  run  out  of  mind,  and  thereof 
might  ensue  great  vexation  and  trouble  to  the  said  Earl  and  his 
heirs  of  and  for  the  inheritance  of  his  said  mother,^  he  therefore 
prays  writs  of  subpcena  to  be  directed  to  the  several  persons  therein 
named  ae  defenaanta^  *^  the  which  were  privy  and  had  perfect 
knowledge  of  the  manner  of  the  departing  of  the  said  Countess 
i&om  the  said  livelihood,  commanding  them  to  appear  before  the 
King  in  his  Chancerie  at  a  certiiin  day,  there  to  aepose  and  wit*, 
nesse  all  that  they  knowe^  touching  the  same,  '^  and  that  their 
depositions  and  witness  may  be  then  entered  and  remayne  of 
record  and  knowlege  aforesaid.^  It  is  observable  that  the  parties 
named  as  defendants  in  this  record  are  inere  witnesses ;  those, 
namely,  whose  evidence  is  sought  to  be  perpetuated ;  and  that 
those  claiming,  or  who  might  daim,  under  the  alleged  grant  to 
the  usurper,  are  not  even  mentioned.  What  proceedings  were  had 
upon  it  Qoes  not  appear. 

Of  the  date  of  Edward  the  Sixth  we  find  a  precedent  of  a  Inll 
to  auiet  possession,  and,  under  that  of  Elisabeth,  of  a  bill  to 
distmguisn  boundaries.  Having  thus  noticed  the  principal  points 
which  occur  of  proper  equitable  cognizance,  we  shall  only  add, 
that  those  of  mere  arbitrary  jurisdiction,  though  graduaUy  be- 
coming less  frequent,  are  by  no  means  of  rare  occurrence  through- 
out the  period  which  these  proceedings  occupy.  Nothing  like  a 
distinction  appears  to  have  bcten  yet  estabhshed  between  the 
provinces  of  common  law  and  equity,  as  to  the  possession  of  lands, 
and  we  find  perpetually  recumng  instances  of  other  matters  of 
mere  legal  demand  being  removed  by  certiorari  into  the  Court  of 
Chancery. 

This  confusion  of  jurisdictions  has  long  ceased ;  notwithstanding 
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which,  there  seems  to  be  no  limit,  at  least  of  necessity,  to  the 
ekcroachments  which  have  been,  and  may  yet  be,  maite,  in  the 
name  of  the  controlling  and  dispensing  powers  of  equity,  properly 
so  called.  It  is  not  enough  that  there  may  have  been,  tor  some 
time  past,  a  disinclination  on  the  part  of  the  Judges  to  encourage 
or  to  extend  these  encroachments.  By  means  of  wose  which  have 
become  already  establidied,  acting  on  the  jast  increase  of  the  popu- 
lation, wealth,'  and  commerce  of  the  country,  the  business  of  our 
Courts.of  Equity  has  long  very  far  exceeded  their  present  means 
of  disposing  of  it  Whatever  may,  for  party  purposes,  have 
been  urged  to  the  contrary,  this  truth  seems  to  be  now  at 
least  pretty  generally  acknowledged,  and  few,  we  believe,  will  be 
found  to  contend  that^  if  unnecessarjr  delavs  have  at  any  time 
been  occasioned  by  over  caution  or  timidity  m  one  quarter  of  the 
judicial  establishment,  they  have  not  been  met  in  some  other  by  a 
counterpoise  of  equidly  injurious  tendency,  or  to  dispute  the  co- 
rollary that  the  system,  when  administered  by  judges  of  average 
industry  ajid  promptitude,  is  far  too  burthensome  for  the  courts  as 
at  present  constituted^  To  meet  this  palpable  deficiency  in  the 
means  of  judtice,  either  additional  judges  must  toties  quotiea  (ef) 
be  appointed,  or  the  system  itself  must  be  materially  and  funda- 
mentally altered;  for  the  result  of  the  late  laborious  Chancery 
Commission,  although  hot  yet  acted  upon,  must,  we  believe, 
with  univeral  assent,  be  taken  to  have  demonstrated  that  the  end 
dannot  be  answered  by  mere  alterations  in  the  forms  and  minutite 
of  practice.  Of  the  two  modes  pointed  out,  the  former  seems  the 
most  expensive,  the  latter  the  most  difficult  and  hazardous,  and 
perhaps  the  most  prudent  course  would  be  to  proceed  gradually 
with  bo^h ;  and  thus  the  first  step  to  be  taken  would  be  to  place 
the  Courts  of  Equity  already  existing  on  a  footing  of  the  greatest 
possible  efficacy ;  the  next,  to  inquire  what  parts  of  their  present 
lurisdiction  might  be  safely  ana  beneficially  retrenched;  and 
lastly,  to  adopt  such  measures  as  may  be  requisite  for  the  full 
and  permanent  relief  of  the  suitors. 

But  whatever  is  to  be  done  with  reference  to  all  or  either  of  these 
most  essential  objects,  it  is  absolutely  necessary  that  those  whose 
office  it  is  to  carry  reform  into  effect,  should  begin  by  evincing 
a  resolution  to  disregard  the  objections  of  interested  opponents— 
a  species  of  difficulty  which  has  hitherto  been  suffiered  to  have  far 
too  much  influence  m  retarding  the  progress  of  improvement  in 
evexy  department,  whether  of  church  or  state.  The  government 
of  tne  country  must  look  steadily  at  die  great  interests  of  the 


(d)  We  are  aware  that  this  ex-    and  are,    nevertbeless^  content  to 
pressioQ  has  been  used  in  certam    adopt  it  in  sober  earnest, 
quarters  for  the  purpose  of  ridicule^ 
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public — ^the  sacred  trost  which  it  is  the  dat^  of  that  gOTemment 
to  discharae  without  favour  or  affection.  And,  though  fiir  from 
denying  that  the  membera  of  the  legal  profeanon  constitute  a 
very  Important  branch  of  the  public,  we  must  yet  remember 
that  thqr  constitute  but  a  branch,  and  must  not  be  allowed  to 
flourish  to  the  detriment  of  the  root  and  stem  throueh  which 
they  derive  their  nourishment  It  b  not  unfrequenSy  uised 
that,  without  the  stimulus  of  those  great  prises  which  the  profes- 
sion holds  forth  to  the  ambition  and  cupidity  of  adventurers 
in  its  lotteiT,  the  spirit  of  emulation  and  mdustry  which  now  so 
pe-eminentiy  distinguishes  the  Endish  Bar  would  droop  and 
languish,  and  the  public  interest  suffer  materially  from  the  loss  of 
dignity  and  importance  sustained  in  so  vital  a  part.  All  this  we 
are  firee  to  admit,  and  yet  cannot  bring  ourselves  to  consider  that 
the  delay — ^in  many  cases  the  deniiu-— of  justice  to  eo  many 
thousand  suitors  is  an  evil  at  all  adequately  compensated  by  the' 
increased  opportunity  to  half-ar^ozen  barristers  of  accumulatii^ 
rapid  fortunes,  often  at  the  sacrifice  of  health,  and  even  of  life 
itself,  by  means  of  the  unnatural  exertions  which  are  rendered 
xompulsoiy  by  the  present  system. 

Tne  improvement  of  the  law  itself  must  not,  however,  be  lost 
si^ht  of  in  the  more  immediate  and  urgent  consideradon  of  pro- 
viding the  means  for  the  due  administration  of  it ;  and  to  the 
subject  of  that  improvement,  so  far  as  regards  the  system  of  a 
distinct  equitable  jurisdiction,  it  is  our  design  that  the  present 
article  may  be  regiurded  as  only  preliminary. 


AkT.  II.— THE  OBJECT  OF  PUNISHMENT. 

1.  Oeuvrea  ComplitesdePlaionytnzduiteaduGrec  en  Francois, 
Par  V.  Cousin,  torn.  4.  (Argument  de  Gorgias.)    Paris  1827. 

2.  Die Befugnissedes  Stoats  in  Hinsicht  aufRechtsverletzungen. 
Skizzirt  von  H.  A.  Vezin.  {The  Powers  of  the  State  with 
respect  to  Violations  of  the  Law.  Sketched  by  H,  A,  Vezin.) 
Osnabruck,  1801,  12mo.  pp.  40. 

3.  Gallus  Aloys  Kleinschrod*s  systen^tische  Enttoickelung  SfC, 
despeinlichen  Rechts.  (G.  A.  KleinschrocCs  Systematic  Deve- 
lopment ^c.    of  Penal  Law.)     Eriangen,  1806.  3d  ed. 

4.  Lehrbuch  des  gemeinen  in  Deutschland  giiltigen  peinluAen 
Rechts.  {Compendium  of  Penal  Law^  as  generally  practised 
in  Germany.)  Von  P.  J.  A.  Rittcr  von  Feuerbach.  8vo. 
Giessen,  1823.  8th  ed. 

UocTOK  Franklin,  in  one  of  his  essays,  relates  a  story  of  a 
"  Cruel  Turk  in  Barbary,""  who,  whenever  he  purchased  a  Chris- 
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tian  slave,  ordered  him  immediately  to  be  bung  up  by  the  legs, 
and  to  receive  a  hundred  blows  of  a  cudgel  on  the  soles  of  his  feet, 
that  this  foretaste  of  punishment,  and  the  dread  of  incurring  so 
severe  a  visitation  in  niture,  might  prevent  the  faults  that  would 
deserve  it     Something  akin  to  this,  but  unquestionably  an  im- 

J>rovement  upon  it,  is  the  system  of  prevention  which  has  lately 
bund  favour  with  certain  eminent  persons,  whose  wisdom  we  can- 
not presume  to  doubt  It  must  be  jBresh  in  the  recollection  of  our 
readers  that  one  of  the  hereditary  legislators  and  judges  of  the 
land  declared,  *^  that  the  object  of  setting  spring  guns  was  to 
deter  from  the  commission  of  theft,  and  that  object  was  as  com- 
pletely attained  by  hitting  an  innocent  man  as  a  guilty  one.""  The 
same  idea,  under  a  somewhat  different  form,  is  to  be  found  in  the 
writings  of  the  distinguished  scholar  and  Platonist,  Victor  Cousin. 
The  latter  does  not,  indeed,  go  so  far  as  to  recommend  the  indis- 
criminate application  of  the  bastinado  or  the  spring  gun,  either  by 
way  ofchantablc  admonition  or  politic  precaution ;  but  he  main- 
tains, in  his  argument  to  the  Gorgiaa  of  Plato,  that  the  punish- 
ment of  innocence  would  create  a  much  more  terrible  impression 
than  the  punishment  of  guilt,  and  would  be  full  as  efficacious  in 
preventing  crime. 

**  Lea  publicistes/'  he  observes^  "  cherchent  encore  le  fondement  de  la 
pdnalit^.  Ceux  qui  se  eroient  de  grands  politiques,  le  trouvent  dans  Futility 
de  la  peine  pour  ceux  qui  en  sont  les  t^moins,  et  qu*el1e  d^tourne  du  crime 
par  la  terreur  de  sa  menace  et  sa  vertu  preventive ;  et  c'est  bieu  Ik,  11  est 
vraiy  un  des  effets  de  la  p^nalit^^  mais  ce  n'est  pas  1^  son  fondement ;  car 
la  peine,  enfrappani  Finnocent,  produirait  aviani  et  plus  de  terreur  encore,  et 
serait  tout  aussi  preventive,** 

As  the  other  speculations  of  the  learned  Platonist  upon  the 
subject  of  punishment  are  ec)ually  striking,  and  deserve,  for  many 
reasons,  the  utmost  degree  of  notoriety,  and  as  we  are  apprehensive 
of  mailing  their  beauty  by  translation,  wc  shall  lay  them  Dcforc  our 
readers  in  the  author^s  own  language. 

"Ceux^,"  he  continues^  "dans  leurs prHeniions  d  thumanitS,  ne  veulent 
voir  la  l^gitimit^  de  la  peine  que  dans  son  utility  pour  celui  qui  la  subit, 
dans  sa  vertu  corrective ;  et  c'est  encore  Ifi,  il  est  vrai>  un  des  efTets  pos- 
sibles de  la  peine>  m«ds  non  pas  son  fondement ;  car^  pour  que  la  pieinc 
corrige,  il  faut  qu'elle  noil  accept^  com  me  juste ;  il  faut  done  tonjours  en 
revenir  d  la  justice.  La  justice,  voild  le  Jondement  veritable  de  la  peine : 
ruiililS  personnelle  et  socitue  nen  est  me  la  consequence, 

Cette  throne  de  la  p^alit^^  en  d^montrant  la  fausset^,  le  caract^re  in- 
complet  et  ezdusif  des  deux  theories  qui  partagent  les  publicistes,  les 
ach^ve  et  les  explique,  et  leur  donne  ik  toutes  deux  un  centre  et  une  base 
l^gitbne.  EUe  n*est  sans  doute  quindiqu^e  dans  Platon,  mats  elle  s\  rencontre 
en  pbuieurs  endroits,  brihfement,  mats  positivemeni  exprimie ,  etc  est  ptr  elle 
que  repose  la  thSorie  sublime  de  Fexpiatton.  Puisque  c'est  une  Ibi  de  I'ordrc 
que  toute  injustice  ait  son  chutiment,  aprcs  s'etre  ^cart^  de  Tordre  en  com- 
metlant  une  ii^usticc,  cc  serait  8*en  ecarter  plus  encore  que  dc  ne  pas  subir 
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la  punitionqull  nous  impose  ;  ce  serait  aggraver  le  dterdre,  et  par  cona^ 
quent  la  misere ;  tout  d^rdre  ^tant  mis^re,  oomme  tout  ordre  est  bonheur. 
£n  inaintenant  done  la  justice  distributive;^  la  loi  qui  attache  la  peine  i^ 
toute  infraction  a  Tordre,  l*homme  d'^at  donne  au  peuple  une  le^on  salu- 
taire>  et  travaille  au  bonheur  mtoie  de  celui  qui  est  |mni>  puisqu'il  le  re- 
concilie  avec  lui-mtoe^  avec  la  sodtt^  et  la  raison  uniTerselle.  H  est  jo» 
ami,  son  bienfaiteur,  saprwidence,  et  il  est  celle  de  TEtat^  puisoull  y  fait 
r^gner  I'ordre  legal  et  moral,  qui  repr^sente  I'ordre  essentiel  aes  cnoses. 

Une  gtomttrie  sMime  prinde  d  rharmonie  dee  itres ;  I'^gaHt^  g^om^ 
triquc,  pour  parler  comme  Platon,  est  la  bi  de  Pexistence  uniTerscfie^  de 
la  socilt^  humaine  comme  de  la  nature.  Dans  les  soci^t^  humaines, 
r/gaHie'  geomStrique  est  lajtutiee. 

If  the  theory  of  punishment  thus  ascrihed  to  Plato  were  really 
indicated  in  his  writings,  all  our  affectionate  veneration  for  that 
great  name  would  not  prevent  us  from  pronouncing  it  to  be  a  most 
barren  and  unprofitable  theory,  equally  at  variance  with  the  dic- 
tates of  reason  and  experience ;  and  we  should  feel  inclined  to 
exclaim  with  Hudibras, — 

Alas!  what  is't  t'us 
Whether  'twas  said  by  Trismegistus, 
If  it  be  nonsense,  false,  or  mystic. 
Or  not  intelligible,  or  sophistic  ? 

— an  exclamation  which,  we  candidly  confess,  is  often  ready  t6 
burst  from  our  lips,  upon  perusing  the  day-dreams  of  modem 
Platonists.  We  siiall  presently,  however,  have  an  opportunity  of 
shewing  that  a  widely  different  theory,  and  one  whicn,  from  the 
assertions  of  M.  Cousin,  we  should  be  least  likely  to  expect,  is  not 
merely  indicated,  but  broadly  propounded  by  Plato.  True  it  is,  that 
the  doctrine  of  expiation,  the  tranquillizing  and  healing  influence 
of  punishment,  and  the  necessity  of  its  infliction  in  order  to  recon- 
cile the  wrongdoer  to  himself,  are  expressly  inculcated  in  the 
Gorgiasr  But  that  these  views  may  be  rightly  tmderstood,  and 
that  we  may  be  enabled  to  judge  how  far  they  are  applicable,  or 
were  intended  to  be  applied,  to  practical  purposes,  how  useful  to 
the  statesman  and  the  legislator  in  the  consideration  of  punishment, 
it  will  be  advisable  to  follow  the  philosopher  a  few  steps  in  the 
development  of  his  argument. 

Injustice,  he  remarks,  is  a  disease  of  the  mind — ^punishment  the 
ciure  for  that-  disease. 

'^  When,  therefore,  a  man  has  perpetrated  a  wrong,  he  ought  to  hasten, 
of  his  own  accord,  before  the  judge,  as  his  physician,  lest  the  disease  be* 
come  inveterate  and  incurable.  Far  from  attempting  to  palliate  the  iniquities 
of  himself,  his  parents,  his  friends,  his  children,  or  his  country,  he  will  be 
tlie  first  to  denounce  them ;  not  shunning  detection,  but  laying  bare  the 
crime ;  compelling  himself  and  others  boldly  aud  intrepidly  to  court  the 
punishment  due  to  their  misdeeds,  whether  it  be  the  scourge,  or  fetters^ 
or  mulct,  Gif' imni^meiit,  j)r  d^Alh; — himself  his  own  accuser  and  the 
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accuser  of  his  dearest  friends,  (a)  But  if  his  enemy  should  commit  a 
wrongful  act>  he  will  strire  to  the  utmost  and  exhaust  his  ingenuity  to 
the  end  that  his  enemy  may  not  appear  before  the  judfe^  and^  if  he  doe? 
appear^  that  he  may  not  be  punishea ;  that  he  may  not  disgorge  his  plunder 
when  he  has  robbed^  but  enjoy  unmolested  the  fndts  of  his  ii\}ustice ; — 
that  he  may  not  suffer  death  when  his  crime  has  merited  it,  but  rather  lire 
tile  longest  of  lives,  and,  if  possible,  be  immortal."  {b) 

Such  is  the  train  of  reflection  from  which  M.  Cousin  has  extracted 
his  ^  Tbeorie.  de  la  Fenalit^.'*^  A  pleasing  ancl  rAther  unusual 
social  schen^e,  it  must  be  confessed,  is  shadowed  out  by  the  philo- 
sopher. How  moving  a  scene,  how  heart-refireshing  it  would  be^ 
to  view  the  courts  of  justice  thronged  with  self-accusing  criminals, 
painting  their  own  aeeds  in  the  blackest  colours,  invoking  the 
vengeance  of  the  laws  upon  their  own  heads,  and  conjuring  the 
magistrates,  for  the  love  of  God,  to  send  them  to  the  treamnill, 
the  hulks,  or  the  gallows! 

"  Thou  rascal  beadle,  hold  thy  bloody  hand  ; 

Why  dost  thou  lash  that  whore  ?    Strip  thine  own  back — " 

So,  no  doubt,  he  would  in  this  Utopia ;  and  whore  and  beadle 
would  emulously  woo  the  lash  in  amiable  conflict,  and  generous 
self-devotion.  Let  us  imagine  also  the  kind  solicitude  ii  anxious 
friends  persuasively  urging,  or,  perchance,  benevolently  dragging, 
their  nearest  and  dearest  kindred  to  the  gaol  or  the  gibbet,  out  of 
pure  disinterested  love. 

''  Clown.  Master  Bamardine !  you  must  rise '  and  be  hanged.  Master 
Bamardine. 


(a)  'Bay  hi  ye  dSuciiey  ij  avrocy  ^  fiff.  viroXoyi^o/icvov  ro  aXytivoy,  idv 

aXXocri^  «2v  av  KijJijrai,  avrov  ixovra  fiiv  yt  irXtiytSv  dha  fj^uc^ctilc  i,  rvwm 

tSval  hiTot    owov   mc    rdx^va    Staou  rtiv  iraplxovra'  idv   if  ^co/iov,  S§itf 

^Icjfv,  irapd  rov  iuectriiv,  (Strirtp  vapd  idv   H   ?i|/iiac,    dTrorlvovra*     idv   it 

Tov  larpQVy  ffxtvdovra*  8irmQ  /iij  ^y-  ^vyifC>    ^fvyovTw    idv     Si    Bavdrov, 

XpoPitr^ivTO  vofftifiarvcdiueiaCfVTTOv^  dtro^v^^hu^ra*   at/ro;*    rrp^^rov    icariif 

Xbvr^v^lrtfXfivfrotiifrgKaidviaTov/Eiri  yopov  ovra  xal  avrov  sal  nSv  aXXttl^ 

fiiv    dpa  TO  dirokoyii^cu    virfp  rrig  oiKi'uav. 

ddutUicr^CavTOv,  riyovitiVffi  iraipiitv,  (^)  'Eo.'   H  dWov  d^ixt]  6  c'x^poc, 

if   waiiioVy  q   warpiioQ  diiKovvfic,  ov  iravrirpoTrtairapaoKiva^iov,  Kai  irpaT" 

X^if<ri/i0C   ovdiv    ij    priropiKri  ij/itv,    <J  TOvraKaiKtyovTafOirvQfitiiiduiciKtiv, 

niiXv  it  fAijilrt^  v'jroXdpeii'trl  rovvav"  fifiii  iX^ti  irapd  rov  iiKa^rtjv  idv  ii 

rioPf     Karfiyoptlv    Siiv,    ftdXira    fiiv  iX^iy,   f(ijxai/f|reov   oiru>i   dv    iia^vyfi 

iavT&^f  iwura  H  leal  rdv  oUeiuVf  xal  xal  /<«r  itf  iixtiv  6  'ix^poc  a\X'  idv  re 

Tuv    oKXMVf    oc    av    dil   rtSv  ftkntv  xpvviov  tipiccuctiic  4  iroXv^  firj  diroiidiS 

TvyxdvydSuaSv  kalfiiidvoKpvirrte^ai,  rovro,  dXk*  ix**'^  dvaXiffxtiTai  ical  tig 

aXX'  tic  ro  ^avipov  dytiv  ro  dSiKiifiaf  tavrov  kuI  tic  rove  iavrov,  ddUtac  ical 

Xva     Stf    diKiiVf    Kai    vyiqc     yivtirav  a!^i*itQ    idv  rt  ^avdrov  d^ia  ijhKijkiJg 

dvayKdZiiv  ii  jcai  avrov  Kai  rovg  dWug  17,  oirii»c  fifj  dvo^aviirai'  fidXirm  /ics*- 

fiff  dwoieiXidVf  dXXd  irapixu-v  fiv<ravra  fiijUirorf,  aXX'  d^dvaroc  ctoi^  irovti- 

Kai  dviptwQ,  iSeirtp  rifivttv  Kai  Kdtiv  pog  Qv   ci   ^f   /iff,   ovi^    cJc  irXurov 

iarpmy  ro  dya^ov  xai  xaXov  iuiKOvra,  XP^^^^  pmetrai  roiovro^i  tSv- 
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**  Barnard.  Whoareyou? 

"  Chum.  Your  friends.  Sir,  the  hangmtti;  you  must  be  eo  good,  flir, 
aa  riae  and  be  put  to  death.** 

,  Thus  far  the  scene  is  Platonic.  The  sequel,  mdeed,  is  not 
in  exact  Iceepinff ;  for  Master  Bamardine,  instead  of  hastening 
forth  to  greet  his  friend  and  benefactor,— ^a  ftanidence^  aa 
M.  Cousin  would  term  him — ^in  plainer  language,  the  hangman^ 
allies  the  frivolous  excuse  that  he  is  sleepy,  and  finally  forma 
that  most  unreasonable  and  perverse  of  resolutions :— >**  I  wiP  not 
consent  to  die  this  day,  that  is  certain.  I  swear  I  inll  not  die 
to-day  for  any  man^s  persuasion.^ 

Our  readers  will  scarcely  misapprehend  our  meanmg,  or'  suppose 
that  we  are  endeavouring  to  cast  ridicule  on  the  pince  of  ancient 
philosophers ;  whose  moral  and  political  visions,  wnen  not  obscured 
oy  the  cabalistical  conceits  of  the  Pythagorean  school,  are  of  the 
purest  and  brightest  order,  pregnant  witii  me  most  sublime  and  vital 
truths,  at  once  instructive  to  the  reason  and  captivating  to  the  imagi- 
nation. What  we  would  combat — and  ridicule  is  the  fittest  weapon 
for  tiie  purpose— is  a  perverted  and  spurious  Platonism,  that  naa 
lately  sprung  up  among  our  continental  neighbours,— an  inept  mis- 
application or  exaggeration  of  the  doctrines  of  Plato,— a  morbid 
mysticism, — an  attempt  to  substitute  certain  fanciful  monsters  of  the 
mmd,  certain  cobweb  theories,  for  tiie  stem  realities  of  life, — to 
measure  social  institutions  and  social  relations  by  a  standard  of 
ideal  excellence, — ^to  divert  legislation  from  the  pursuit  of  obvious 
good  by  the  directest  road,  and  bewilder  it  in  a  labyrinth  of  meta- 
physical and  psycholopcal  subdeties. 

Without  pausing  to  examine  whether  the  philosopher  may  not 
have  been  hurried,  in  his  reflections  upon  the  healing  eflicacy  of 
expiation,  somewhat  beyond  the  limits  of  discretion,  it  may  safdy 
be  asserted  that  upon  tnis  part  of  the  Gorgiaa  he  never  could  have 
intencled  to  found  any  theory  of  punishment.  But  there  is  a 
passage  towards  the  conclusion  of  that  dialogue,  which  might  have 
suggested  such  a  theory  to  his  admirers.  It  runs  thus : — ^*  Who- 
ever is  rightly  punished,  is  punished  dther  with  a  regard  to  his 
own  amendment  and  benefit  j  or  that  he  may  serve  as  an  examj^e 
to  others^  that  they,  witnessing  his  sufferings,  may  be  struck  with 
terror,  and  become  better  men.  The  persons  benefited  by  punish- 
ment arc  those  whose  crimes  are  not  or  an  inveterate  cast;  but  such 
as  have  reached  the  extreme  of  crime,  and  whose  depravity  is 
incurable,  of  these  examples  are  made.  They  themselves  derive 
no  benefit  from  the  punishment,  for  they  are  incorrigible ;  but 
others  are  benefited  tc;/io  behold  them  undergoing  the  most  severe 
and  fearful  inJUntiona  on  account  of  their  crimes.'^''  (c)     This 

(c)  Ttpotniiui  it  wavri  rtf  iP  rifuapia    j  /3f Xriovc  yiyviv^cu  leal  oidyatr^at^  i 
uvn,  vw'  dXkav   op^iSg    rifimpovfuvVf    iropa^ctyfia  re  roic  aXXocc  ylyvte^av 
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ifl  no  Mditaiy  indicatioii  of  the  aentnnents  of  Pkto  upon  the  sub- 
ject of  puniuiinent ;  in  the  Proi€^0Ta9  he  ezpiemes  himadf  to 
the  same  eflfect  *<  No  one,*^  he  says,  '^  in  punifloiiig  a  wrong-doer, 
fixes  hif  attention  ezduaively  upon  the  cnme  perpetrated,  except 
audi  as  wieak  thdr  vengeance  like  the  brute  that  lacks  reason. 
But  be  who  punishes  wisely,  punishes  not  with  a  view  to  the 
pasi  Car  that  which  is  done  he  cannot  recal— 6ti^  aui  of  regard 
to  thefuiurej  thai  neither  the  crkmnal  himeelfmay  again  f^end 
mat  those  who  witness  his  punishment.  He  puni^hesy  therefore^ 
in  order  to  deterfirom  crimeJ^  {d)  Afsia  in  the  ninth  book  of 
The  Laws:'^**  For  no  punishment  is  imposed  by  the  law  for  the 
nke  of  inflicting  eyil ;  but  one  of  two  thin^  it  generally  accom- 
plishes; it  ren£brs  the  person  suffering  it  either  a  better  man,  or 
less  actively  ladous.  But,^  continues  the  philosopher,  **  where 
the  crime  is  of  such  deep  mali^ty  that  no  hopes'  can  be  enter- 
tained of  the  oflfonder's  reformation,  an  infamous  death  must  be  his 
nishment,  that  his  example  may  "benefit  others.*"  (e)  Agam,  in 
e  eleventh  book  of  The  Laws: — <^  He  is  not  to  be  punished  with 
a  view  to  the.  crime  committed,  for  what  is  done  cannot  be  undone, 
but  for  the  sake  of  the  future,  that  both  he  himself  and  those 
that  behdd  his  punishment  mav  either  utterly  abhor  crime,  or  that 
the  evil  may  at  least  be  of  less  mauent  recurrence.'"  (/)  There  is 
yet  another  passage  in  die  ninth  oook  of  The  Lawsy  wherein  the 
same  principles  are  stated  with  some  slight  variation  in  point  (^ 
fonn.  '  The  author,  having  taken  a  distinction  between  damage 
and  wrongs  proceeds  to  say : — 

''  Whoever  shaU  be  guilty  of  a  wrong,  gr^at  or  small,  him  the  law  shal' 
teach  and  compel,  bendet  making  reparation  for  the  damage,  either  absO" 


£ 


•ya  tOXotofdmc  wd^xoyra  a  av  wdo^  a^Xa  m  fuXXioyroc  x^^»  **^  ^9  avOcc 

XOt,    fo/Soviicvoi,  Pt\rio9c  yiyyiyrai,  aiun|9^  fifiru  avroc  ovrog,  ft^ri  aXXoc 

§M  9i  ol  fJv  dftXoiSiuvol  ri  xal  SUiiv  6  thtop  tiwv  KoKaoSwra.  ■  awom 

iMvrt^,  o^roc  ot  dy  Idot/ta  dfMprfi^  rpowm  *fy  ivtiea  coXo^it.  Protag.  SS4. 
futra  d^d^uoiy  ot  ¥  dy  rd  c^ara         (f)  Ov  yap  iwi  Kogf  8Uni  yiyyirai 

diuaf 9motf  Kal  did  roui^ra  diuniftara  oi»it/iiayiyyo/iiy^  Karayofioy,  iiftiy  9t 

dyiarot  yivtivrM,  lit  rovrtty  rd  wapa"  ^drtpoy  dwipydZirtu   vxMv^   ij  yap 

Itiyfiara    yiyvtrtu,  Kai  oSroi,    avrd  fitXrioya  y  flOJ(B^pcnpov  frroy  Uttp- 

fdy  oi^K^ri  MyayrM  oviiv,  dn  dviann  ydoaro  toy  r^v  ^ici|y  irap«uryoyra.— - 

JyrfcaXXoA  U  oylyayrai,  ol  rovrovc  curq  ^9  roi^r^ji  ^araroc,— rat;  oc  aXXii( 

dpMBTf c  did  rac  dfuipria£  rd  fuyivra  wapadayfia  dy^oti,  ytyofuyoQ  aieXf ^c, 

mU  69vytip6raTa  Koi  fofitpmrara  wd^^  xal  virtp  rove  rfc  x^pae  Spovc  d^yw^ 

wdexoyrae,  9tlc»  vofi,  9.  p.  854. 

(d)  Otfduc  yap  koXalti  rn^  oHgrnyrac,         (f)  Ovx  ivi%arS  taMovpyfjcai  diSovt 

wpoc  rmrm  rov  Vftv  ^xWy  Kai  rmrm  iVt ca,  rify  iim^  (oif  yap  to  ytyoyoc  dyiyiiroy 

on  fiiucii^iy,   ong  ftti   laowtp  O^ptov  ivai  irori)  rod  0*  ihq  roy  a^t£  tytxa 

dkoyirinQ  Ti/itiptirdv   6  St  fura  Xoyn  XP^^^^   9   ^®   wapairay  ptoijirai  niy 

f  ircxtipMv  KoXaCciv,  ov  m   iropcXifXv-  ddiKiay  avrov  rt  tai  rove  t^oyrae  avroy 

Boroc  ivtta  adue^fAaro^  rifK^pfcrac  (ov  iiKOiOVfifVoy^   if  Xi^f  if<rai  fiipfi  voXXa 

yap  ay  royt  wpaxOiv  aytyfiroy  ^tifi)  riff  roiavriieCvfifopac.  vo/i.  11.  p.  934 

VOL    I. — JU.  2  B 


a60  The  Object  of  Puniahme^a.  [Jan. 

lutely  to  te^tdn  for  the  future  from  ilio  Tolantey  cemnitstion  of  the  fike 
act>  ortodoitmuclilenfreoueiitly.  And  whaterer  be  the  mem^  iriietlier 
it  be  by  actions  or  words,  measures  or  palns»  honour  or  dlahonour^  mulct 
or  reward*  that  men  can  be  induced  to  hate  i^justioej  or  to  lore,  or  at  least 
not  hate  die  nature  of  justice ;  this  is  the  businsM  of  perfect  laws.  But 
wliere  the  legislator  shall  peroeiTe  the  offender  to  be  mcurahle,  diere  he 
shall  ordain  the  utmost  extremity  of  punldiment,  conrinoed  that  to  such 
persons  life  can  be  no  longer  adyantageousj  and  that  their  dealh  will 
doubly  benefit  sodety,  inasmuch  as  they  will  serve  as  an  example  to  othoa 
not  to  actui\iiistly»  and  will  also  rettere  the  state  of  its  noxlois  megibers ; 
lie  will  therefore,  in  the  case  of  diese  incurable)  offences;,  but  in  no  oAer 
case,  appoint  death  as  the  punishment,   {g) 


Thus,  then,  it  would  appear  that  Plato  himself  is  eiqpoaed  to 
the  double  edge  of  M.  Cousm'^B  sarcasm.  He  ia  not  mmly  one 
of  those  infatuated  persons,  ^fui  ee  croient  de  grands  foUHMtegf 
who  imagine  that  the  legitmiate  aim^of  punishment  is  to  oeter 
ftom  the  commission  of  crime ;  but  he  belongs  also  to  the  number 
of  those  who,  dans  leurs  pretentions  i  FhumaniUy  think  that 
resard  should  be  had  to  the  reformation  of  the  criminal.  The  repe- 
tidpn  of  the  same  sentiment  in  so  many  passages,  and  the  earnest 
tone  and  language  of  those  passa^,  prove  sufficiently  that  ivwaa 
no  teanrient  or  hastily-formed  notion  tnat  floated  in  the  mind  of  the 
philosopher,  but  the  result  of  serious  conviction.  Prone  as  he  ia 
on  ordinary  occasions  to  yield  to  the  seductions  of  a  warm  and  discur- 
sive imagination,  and  to  wander  from  argument  ihto  metaphor,  heia 
here  as  plain,  as  little  figurative,  as  the  severest  criticism  couUhrt^- 

Juire.    We  have  no  allusion  to  Uie  sublime  geometry  mentioned  by 
I.  Cousin,  no  metaphysical  paraUelograms,  no  charge  to  the  magis- 
trate to  restore,  by  the  infliction  of  punishment,  the  social  piopor- 

(g)  "O  n  TIC  av  aSunifffi  fity'^  n  oy*^  merous  subsequent  writers  upon  the 

cpovy  o  vofAoc  avrov  dtiaXu  koi  avay  subject.  In  the  first  place^  it  aUudea 

taou  TO  wdpawav  ittavSt/Q  ro  rowvrov  to  reparaium  fir  damage  received  / 

n  fi^iiwort  tKovra  roX/f^(rat  irouZy,  i|  and/ ti^  the  next>  it  would  seem  to 

otafipovT^  nrrov  iroXv,  irpoc  rif  r^c  distinguish  between  punishment  pro-* 

pkafitic  fcrcffci*   ravra  an  tpyoiQ  q  perly  so  called^   and  discipline,  or 

XoyoAc> •    'Ov  t^op  amar^Q  C4c  the  correction  of  the  offender.    Mr. 

ravra    cyoyra    aiaS^rat     vofioBirtit,  Taylor^    following   the  example  of 

iuitiv   Tovrotai  cm    vo/uv  {davarov)  Ficinus^  renders  the  words  wpot  m 

^e^fi  riva*    yiyyt'ttTK'^  wov  roic  roi-  r^^  /3Xaj9i}c  ccrtffft,    "  through  the 

ovroic  waff IV  *»*,-  ''vr*  avrotc  tri  Cifv  dread  of  the  consequent  punishment,'* 

afuivov,    Tovq   ri  oXXovc   av  ^cirX^  -altogether   unmindful    of  the   dis* 

«^c\o(fv   airaXXarrotfcvoft     rov   /3mv,  tinction  just  talien  by  the  philosopher 

irtipaiSiiyfAa  luv   rov  fiii  aiucuv   rote  between  pkafiff,  damage,  BodaSunm, 

oXXoic  yivofuvoif  wf^^nvrtt  9t  av^p^v  wrong.    It  may  here  be  observed, 

cocMv  fpn/iov  niv  iroXcv,  &c.  vofi,  9.  that  the  total  want  of  critical  accih- 

p.  868.  racy  in  Mr.  Taylor's  translatioa  (the 

This  passa^  is  peculiarly  remarks^  only  entire  translation  that  exists  in 

ble,  because  it  slightly  touches  upon  English)  renders  it  wholly  unayailable 

two  points  which  have  engaged  the  for  the  purpose  of  quotation, 
attention  of  very  few  among  the  nu- 
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tkms,  to  fenew  the  iBoial  eqailibrium,  or  to  attune  the  harmony  of 
beuigs  (rharmonie  dea  iires.)  The  princmlei  iaaisted  upon  at« 
atiicdy  pracdcal  :--*4hat  punishments  should  be  prosfiecti^,  ttid 
not  retxoimctive ;  that  they  are  not  intended  as  a  satisfiiction  for 
the  pasty  out  as  a  securitjf  for  the  future;  not  vindictive,  but  pre- 
▼enttve;  thatthepieventionof  crimeis  to  be  eflected  by  correcting 
the  oflfender  himself,  and  by  deterrii^  others  from  the  commissbn 
of  shnihff  effenoes;  that  wnere  the  nnt  object  is  wholly  unattain^ 
able,  and  the  offender  is  not  to  be  reclaimed,  he  should  oe  removed 
from  society,  and  thus  incapacitated  from  violating  its  rights}  and 
that  by  these  means  the  second  object  may  at  least  be  compassed, 
and  the  severity  of  the  punishment  operate  as  a  salutary  examf^. 
It  clearly  never  occunred  to  Plato,  that  the  punishment  of  inno- 
cence would  be  altogether  as  efficacious  in  pteventing  crime  as  the 
chastisement  of  guilt :  this  notable  £scovery  was  reserved  for  modem 
times.  We  comess  that  we  felt  disposed  to  leave  the  cruel  Turk 
of  Barbary,  the  hereditary  legislator,  and  M.  Cousin  in  the  undia* 
turbed  enjoyment  of  their  respective  theories  of  prevention ;  but 
since  the  present  article  was  commenced,  a  work  has  fallen  into 
our  hands,  which  induces  us  to  offer  a  few  words  upon  this  point. 
T^e  work  we  allude  to  is  an  Essay  upon  the  Penal  System  in 
general,  and  the  Punishment  of  Death  in  |Nurticular,  Ir^  M.  Lucas, 
which  has  gained  the  prise  both  at  Paris  and  at  ueneva,  and 
has  excited  considerable  attention  abroad.  In  it  M.  Lucas  quotes 
the  words  of  M.  Cousin,  and  advocates  the  doctrine  therein  con- 
tained with  considerable  triumph,  and  no  small  affectation  of 
logic.  **  On  tue  le  meurtrier,*"  ne  observes,  ^^  non  pas  parce  qu^ 
k  tnij  ce  qui  ne  serait  que  de  la  vengeance,  mais  afin  qiron  ne  tue 


plus.    Avec  ce  systeme  il.  n^  a  pas  de  raison  pour  qu''on  ne  frappe 
)ien  rinnocent  que  le  coupable ;.  car  puisque  rexemple 


but,  et  la  terreur  le  moyen,  la  peine,  comme  Fobserve  M.  Cousin 
(Aigument  de  Gor^as)  en  frappant  Finnocent  produirait  autant 


et  plus  de  terreur,  et  serait  tout  aussi  preventive,   (k) 

Let  us  see  how  the  matter  stands.  That  the  punishment  of 
the  innocent  would  produce  a  greater  degree  of  terror  than  the 
punishment  of  the  guilty  is  not  to  be  disputed ;  inasmuch  as  it 
would  necessarily  create  universal  dismay  and  consternation, 
shaking  the  very  foundations  of  society,  and  destroying  that  sense 
of  personal  security,  the  .maintenance  of  which  should  be  the  chief 
business  of  government.  But  would  it  produce  a  wholesome  terror, 
a  terror  i^hich  would  scare  the  weak  and  the  profligate  from  the 
commission  of  offences  P  Would  it  operate  upon  the  fears  of  the 
calculating  villain,  and  counteract  the  attractions  of  crime,  and  the 


{fc)  Du  Systeme  P^nal  et  clu  Sys-    de   Mort  en  particulier.     Ouvrage 
thnelUpressif  en  general^  dela  Peine    couronn^  &  Gen^e  et  k  Paris,  p.  81S« 
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hopes  of  impunity  ?  Certainly  not  The  tenon  of  ffuilt  would 
diminidi  in  exact  proportion  to  the  increased  apprenennons  of 
society  at  huge.  Ilow  then  would  such  punishment  be  preren- 
tiveP  Let  us  suppose  that  M.  Lucas  witnessed  the  execution  of  a 
man  for  a  murder  of  which  he  was  innocent'  Putting  all  moral 
repugnance  out  of  the  question,  what  would  be  the  train  of  reflec- 
tions suggested  by  such  a  spectacle?  *'  This  hangine,^  he  would 
say,  **  must  be  extremely  disagreeable.  By  heayens,  1  fbel  a  crick 
in  my  neck  at  the  bare  thoughts  of  it  But  how  am  I  to  shun  the 
halter?  1  will  keep  my  lunds  from  blood.  No;  there  is  no 
safety  in  that  The  man  who  has  just  sufiered  was  (piltless  of 
blood ;  he  is  not  suspended  between  heayen  and  earth,  because, 
as  a  great  lawyer  expresses  it,  he  is  unfit  for  either,  but  because  a 
murcbr  has  been  committed,  and  some  person  must  be  hanged  fSnr 
it  WeQ  then,  as  such  is  the  case,  and  as  the  yictim  is  indirorent, 
I  may  hope,  and  indeed  not  unreasonably  expect  that,  if  I 
should  chance  to  commit  a  murder,  some  one  dse  may  be  hanged 
forit'' 

Seriously  speaking,  the  necessity  which  exists,  that  the  crimen 
the  criminal,  and  the  punishment  snould  be  inseparably  associated 
in  the  public  mind,  in  order  to  produce  upon  it  a  salutary  impres- 
sion, and  thus  to  deter  from  the  yiolation  of  the  laws,  is  so  strik- 
ingly obyious,  that  we  feel  almost  ashamed  to  insbt  upon  what 
may  sound  like  a  mere  truism.  And  it  is  surely  to  be  renetted 
that,  through  an  oyerstraining  at  originality,  throuffh  the  nsdna- 
tipns  of  paradox,  or  that  heedless  impetuority  widi  which  warm 
and  enthusiastic  minds  will  sometimes  pursue  a  fiiyourite  doctrine, 
the  distinguished  writers  abovementioned  should  haye  been 
tempted  to  risk,  their  well-earned  reputation  by  arraying  them- 
selves against  a  truth  so  self-eyident 

Haying  rescued  Plato  from  the  misdirected  admiration  of  M. 
Cousin,  we  shall  now  turn  our  attention  to  the  theory  of  punish- 
ment, propounded  by  the  philosopher,  of  which,  as  far  as  we  haye 
the  means  of  judjpng,  he  may  be  considered  the  original  author. 
It  will  be  interesting  to  examine  the  yarious  modifications  which 
this  theory  has  undeijgone  in  the  hands  of  subsequent  writers.  We 
learn  from  AulusGrellius,(/)  that  Taurus,  in  a  Commentary  upon 
the  Gorgia8y  enumerates,  as  if  upon  the  authority  of  Plato,  three 
distinct  motiyes  for  the  infliction  of  punishment:  namely,  admoni- 
tion or  correction  (vovWio,  x^Kewlfy  or  vo^Wk),  example  {vofi^ 
3fi7pi),  and  a  third  (n^^/a),  which  is  interpreted  a  satislbction  to 
the  dignity  and  authority  of  the  person  outraged,  where  it  ia  essen- 
tial that  that  authority  should  be  maintaiiied,  and  where  impunity 
would  beget  contempt.      This  signification  of  the  latter  word 

(0  Noct  Att  6. 14. 
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which  Anlus  Gellius  attributes  to  those  <<  qui  Tocabuk  ista  curio- 
sius  divis^runt,^  was  a  refinement  unknown  to  Plato,  for,  as  it 
appears  by  the  passages  abeady  quoted,  he  uses  xiXans  and  numpiei 
as  ahnost  equivalent  terms  for  punishment  geneially.  Aristotle, 
indeed,  draws  a  distinction  between  the  two  words,  expkining  the 
former  as  having  for  ito  object  the  advantage  of  the  person  punished, 
the  ktter,  the  gratification  of  vindictive  feeling  on  die  part  of  the 
Ijerson  punishi^  (m)  But  this  exposition  involves  no  oonsidera- 
tion  of  the  digmty  of  the  person  injured ;  and  as  to  vengeance, 
it  is  expressly  excluded  by  Flato  from  the  view  of  the  legiXttov  in 
the  denunciation  of  punishment  With  respect  to  the  doctrine 
itself,  wluch  Aulus  Gellius  ascribes  to  Taurus  and  other  philo- 
sophers, it  is  dear  that  what  is  merely  one  of  the  many  atMecie 
of  crime  has  been  here  mistaken  for  a  main  obfeci  of  puniahmeni. 
The  dignitv  and  authority  of  certain  members  of  tne  state  aie  no 
doubt  entitled  to  the  protection  of  the  laws ;  but  so  also  is  the 
life,  the  liberty,  the  property  of  every  individual,  so  is  the  public 
peace,  the  public  health,  &c. ;  and  jet  no  one  will  mniiitftiji  that  the 
preservation  of  the  public  health  is  the  immediate  end  of  punish- 
ment generally. 

The  only  other  writers  ot  antiquity,  with  whose  works  we  are 
acquainted,  who  have  treated  of  punishment  with  a  view  to  its 
object,  are  Seneca  and  Lactantius ;  and  these  have  adopted  un- 
reservedly the  sentiments  and  language  of  Pkto.  Seneca,  indeed, 
dius  far  differs  from  his  prototype,  that  he  stetes,  as  a  third  dis^ 
tinct  object  of  punishment,  what  Plato  rather  regarded  as  a  ne- 
cessary consequence  of  extreme  exemplaiy  inflictions ;  the  security, 
namely,  accruing  to  society  from  the  removal  of  its  noxious 
members,  (n)  It  is  to  be  observed  also'  that  both  Seneca  and 
Lactantius,  in  rendering  the  celebrated  passage  from  the  /Vo- 
tagorasj  have  failed,  {pace  tantorum  vivorum  be  it  said)  to 
give  the  full  and  precise  meaning  of  the  Athenian  philosopher. 
"  Nam,  ut  Plato  ait,**  says  Seneca,  (o)  "  nemo  prudens  punit 
quia  peccatum  estj  sed  ne  peccetur.^  The  same  version  is  given 
by  Lactantius.  (p)    Now  it  must  be  obvious  to  any  onc'who  duects 

(m)  Rhetor.   1. 10.  4.  Autflpu  ii  rias :  in  quibus  yindicandis  hcc  tria 

nfutpla  Kol  coXaffir  <!  fMv  yap  Kokatrt^  lex  secuta  est^  que  princeps  quoque 

TiS  iFaax9VT9Q  ivata  f tiv  9  ii  rifutpia,  aequi  debet :  aut  ut  eum^  quem  punit^ 

rS  wotSrrot,  Iva  airoirX^fNuOy.     It  is  emendet ;  aut  ut  poena  ejus  ccteros 

scarcely  necessary  to  observe  that  meliores  reddat ;  aut  ut>  sublatis  ma- 

Ariitotie  is  not  here  discuising  tlie  lis^securioresccterivivant. — DeCle^ 

pro^   and   justifiable    object    of  mewiia,  Ub.  i,  c*9Si,    See  also  De  Ira^ 

punishment;  but  describing  the  dif-  iib.  i,  c.  6^  and  c.  16. 

lerent  motives  by  wliich  men  are  (0)  De  Irft^  lib.  i,  c.  16. 

actuated.  (p)  De  Ira  Dei^  s.  18. 

(»)  Transeamus  ad  alienas  inju- 
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his  attentian  to  the  subject,  that  the  words  quia  peccaium  est 
convey  a  very  inadequate  and  unsatisfactory,  nay,  more,  an  er- 
roneous impressicm  of  the  meaning  of  the  phrase  ir^;  rtfTM  rov  yirv 
fXPfy,  uea  r«T(f  hma  ori  ijSonjo'fy.  This  is  no  idle  or  captious  criti- 
cism ;  for  to  the  interpretation  in  question  may  be  traced  a  grand 
sophism,  which  has  excited  much  controversy  and  confusion  of 
ideas  among  the  modems,  which  has  been  extravagantly  lauded 
by  some,  and  mercilessly  ridiculed  by  others ;  and,  to  escape  the 
abswrdi^  of  which  Messrs.  Cousin  ana  Lucas  have  hurried  headlong 
into  the  opposite  extreme.  We  allude  to  the  doctrine  which  was 
embodied  and  applied  in  the  famous  speech  of  the  English  Judge  to 
the  horse-stealer: — ^<  Man,  thou  art  not  to  be  hanged  foar  stealing 
a  horse,  but  that  horses  may  not  be  stolen  i^-  a  speech  about  as 
rational  as  if  a  surgeon  were  to  address  his  patient,  whose  leg 
had  been  shot  off, — ^^  Sir,  I  do  not  apply  a  dressing  to  your 
stump,  because  you  have  lost  your  leg,  but  that  you  may  not 
bleed  to  death."" 

It  is  not  surprising  that  Selden  should  express  himself  dissa- 
tisfied with  the  doetrine  of  Plato  thus  expounded.  The  opinions 
of  this  acute  writer  upon  the  subject  of  punishment  are  the  more 
entitled  to  attention,  because  he  unravels  the  mystery  of  the  above 
fallacy,  and  places  the  question  upon  its  right  footing.  He 
argues  that  it  is  of  the  very  essence  of  punishment,  properly  so  called, 
that  it  should  have  a  reference  to  the  past  and  be  inflicted,^ 
some  crime  or  fault ;  that,  in  all  cases,  it  is  partly  at  least  retri- 
butive, although  it  be  at  the  same  time  medicinal,  or  directed  to 
the  amendment  of  the  offender  himself  an4  others;  and  that  every 
penal  infliction,  as  far  as  it  partakes  of  the  common  nature  and  cha- 
racter of  punishment,  is  imposed,  not  only  to  guard  against  future 
crime,  but  because  crime  has  been  already  committed.  "  For,*  h** 
continues,  ^^  the  formal  catise  of  punisnment  certainly  consists 
principally  in  this,  that  it  be  avenging  (rifuopia  sen  mnaicta)  and 
saiienictoryy  or  purgatory ^  or  ewpiatory^  or  in  some  other  way 
bearing  relation  to  the  crime  or  offence  committed ;  and  hence 
punishments  are  sometimes  rightly  termed  expiations  ordained  by 
law  (Xv(rei;  ysvo/xio'ftfvott) ;  which  name  evidently  refers  to  the  act 
committed,  and  not  to  future  amendment,  which  is  only  one  of 
the  Jinal  causes  of  punishment.'*"  (p)     Here  then  we  have  a 


(p)  Formalis   enim   pcens  causa  lege  prasHixdce,   quod  nomen  plan^ 

certoinhocmaximeconsiatitquodsit  ia^uod  commiBSuin  est,  non  emen- 

ri^wpca  seu  vindicta,  atque  satisfac-  dahonem  futuram,  quu;  in  finalibus 

toria,  seu  purgatoria,  seu  ezpiatoria,  tautum  poene  causis  habetur,  res- 

aliterve  scelus  seu  peccatiim  com-  picit. — Seld.  de  Jure  Nai.  ei  Gentium 

missum  respiciat;    unde   et   pcene  juxta  DiidpUnam   Ebrteorum,  lihJu 

recih  dicuiftur  interdum  Xvcuc  vcvo-  c.  4. 
liutfiivai,  expioHones  seu  liberationes  a 
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tmctaon  dntirn^  ad  that  Teiy  propeily,  between  ihefafmal  and 
the  Aiof  onue  ofpimlshment,  0r^  in  wnex  woxds,  between  its- cause 
$M  its  object  FlatO)  it  is  manifest,  rsfers  solely  to  the  latter; 
which  is,  m  truth,  the  only  consideration  that  falls  within  the 
bgitimate  scope  of  the  leginalor,  or  can  lead  to  any  beneficial 
lesidt.  Whether  eyery  punishment  be,  from  its  nature,  and  em 
9i  termini,  reMbtUive,  eaipUUoryi  or  purgatory,  can  be  a  matter 
of  Terr  little  importance,  in  an  examination  iit  the  end  to  which 
it  IB  directed.  The  point  is,  not  what  may  be  the  preliminary 
condition  under  which  all  punishment  is  inflicted,  but  what  the 
Iqpshrtor  is  to  lum  at,  what  is  the  object  upon  which  he  is  to  fix 
Us  attention  in  ordaining  pimishments.  Few  persons  will  be  dis- 
posed to  deny,  that  every  punishment  necessanly  pre-supposes  an 
nfraetiou  of  some  law,  and  is  thus  far  retributive, — that  the  law, 
or  the  power  cstablislung  the  law,  is  satisfied  by  its  infliction, 
and  that  thus  far  it  is  satisfactory, — that  the  oflender,  by  sufiering 
the  punishment,  wipes  away  the  offence,  and  frees  himself  from 
any  farther  imputation  on  the  same  account,  and  that  it  is  thus 
fSur  a  purgation,  or  eapiation  ordained  by  law  {kucn^  vfvoftiO'fMMe). 
At  the  same  time,  it  is  clear  that  Selden,  in  laying  so  much  stress 
upon  these  terms,  had  peculiarly  in  contemplation  divine  punish- 
ment, and  punishment  under  the  Mosaic  dispensation. 

The  opinion  of  Grotius  evidently  coincides  upon  the  whole 
with  that  of  Plato ;  but  his  definition  of  the  ends  of  punishment 
is  singularly  defective  and  inconsistent,  and  calculated  rather  to 
perplex  than  to  elucidate  the  question.  He  states  that  the  object  o£ 
vmushment  is  either  the  advantage  of  the  offender  himself  or  of 
mm  whose  interest  it  was  that  the  offence  should  not  have  been 
committed,  or  of  any  persons  indifferently ;  (q)  and  he  proceeds 
to  explain  each  of  the  branches  of  this  definition  in  detail.  To 
the  tmt  of  these  ends,  he  observes,  is  directed  all  punishment 
diat  is  corrective  and  admonitory,  or  that  tends  to  the  reformation 
i>f  the  oflender.  With  respect  to  the  second,  he  says : — "  The 
advantage  of  him  whose  interest  it  was  that  the  offence  should 
not  have  been  committed  consists  in  this,  that  he  shall  not  be 
liable  to  sustain  a  similar  injury  in  future,  either  at  the  hands  of 
the  same  person  or  of  others.  There  arc  three  modes  of  securing 
him  from  mjury  at  the  hands  of  the  same  person ;  the  first  is  to 
remove  the  dehnquent  from  society :  the  second,  to  deprive  him  of 
the  power  of  doing  mischief:  the  third,  to  teach  him  by  suffering 
not  to  transgress  .again,  which  is  connected  with  his  reformation. 
In  order  to  shield  the  person  wronged  from  future  outrage  at  the 


(9)  Dicemus  ergo  in  poenis  respici  esse,  aut  indistinctc  quonimlibet — 
aut  utilitatcm  ejus  qui  peccavit,  aut  De  Jure  Belli  ac  Pacts,  lib.  ii.  c.  SO^ 
ejus  cujus  intererat  non  peccatum    s.  6,  2. 
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hands  of  others,  it  is  necessary  that  the  punishment  should  be 
public,  conspicuous,"  and  exempbury.^  Tne  third  end,  or  the 
advantage  of  any  pfrsons  tfuK^imn%,  he  describes  to  be  at- 
tainable by  Uie  same  ineans  as  the  second. 

A  Tery  short  examination  of  the  above  definition  will  suffice  to 
demonstrate  its  imperfecdon.  We  are  told  that  there  are  three 
objects-of  punishment;  the  natural  inference  is,  that  these  three 
objects  are  distinct:  that  one  is  not  a  mere  corollary  from  the 
other,  but  that  they  are  to  be  effected  by  means,  if  not  diflering 
in  themselyes,  at  least  operating  in  a  different  manner.  Now,  by 
the  author^s  own  exposition  of  the  clauses  of  his  definition, 
it  appears  that  the  second  and  third  oljjects  are,  to  a  certain 
extent,  necessary  consequences  of  the  first ;  or,  in  other  words, 
that  the  security  of  the  person  wronged,  and  of  all  other  members 
of  society,  as  far  as  regards  the  first  offender,  must  be  the 
necessary  result  of  the  omrader^s  reformation.  This  produces  a 
degpree  of  confusion  which  is  highly  prejudicial,  as  tending  to 
mislead  the  mind  in  the  choice  and  apportionment  of  punishments, 
for  which  alone,  be  it  observed,  can  any  inquiry  into  the  ends  of 
punishment  be  valuable.  It  appears,  moreover,  that  the  second 
and  third  objects  are  stated  to  be  attainable  by  the  same  means 
operating  in  precisely  the  same  manner.  One  course,  in  short,  is 
to  be  taken  in  the  pursuit  of  both ;  so  that  the  distinction  between 
them  is  superfluous ;  nor  indeed  does  any  such  distinction  exist 
in  fact^  It  is  to  the  advantage  of  the  state  that  crime  should  be 
prevented  generally,  and  that  the  persi  is  and  uroperty  of  all  its 
members  mdiscriminately  should  rem  m  inviolate.  It  has  no 
separate  interest  in  the  security  of  the  mdividual  who  has  already 
recdved  an  injury,  nor  has  thkt  individual  a  greater  daim  upon 
its  protection  than  any  other  member  of  society.  It  inflictspuniah- 
ment  upon  the  aggressor,  not  for  the  purpose  of  preventmg  him 
from  injuring  the  person  whom^he  has  before  outn^ged,  but  fiom 
injuring  any  person  whatever.  The  two  latter  objects,  therefore, 
constitute  in  the  contemplation  of  the  law  one  and  the  same  end; 
namely,  the  future  security  of  all  the  members  of  the  state  from 
the  aggressions  of  th^ir  fello w-citisens ;  and  if  we  admit  this  to  be 
an  immediate  object  of  punishment,  it  needs  must  be  the  onty  one, 
for  in  that  case,  the  first  which  Grotius  mentions, — the  amendment 
of  the  criminal,-— can  be  considered  as  only  one  of  the  means 
for  attaining  that  end. 

The  subject  of  punishment  has  been  discussed  by  Hobbes,  in 
various  parts  of  his  works,  with  his  usual  boldness  and  vigour  of 
thought.  In  the  Leviathan  he  defines  punishment  to  be  *<  an 
evil  inflicted  by  public  authority  on  him  that  hath  done  or  omitted 
that  which  is  judged  by  the  same  authority  to  be  a  transgression 
of  the  law ;  to  the  end  that  the  will  of  men  may  thereby  the 
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better  be  disposed  to  obedience.^  (r)  And  firom  this  definiiioiif 
amonff  other  inferences,  he  deduces  the  following;: — **  That  all 
evil  which  is  inflicted  without  intention  or  possibihty  of  disposing 
the  delinquent,  or,  by  his  example,  other  men,  to  obey  the  laws, 
is  not  punishment  but  an  act  of  hosHiiUy^  It  is  curious  to 
observe  how  even  strong  minds  are  son^etimes  startled  by  stipng 
expressions,  how  reluctant  we  are  to  csll  things  by  their  ri^t 
namies,  how  ready  to  chime  in  with  those  gentle  ones,  who,  like 
the  down  in  the  play,  **  will  use  the  devil  fimsdf  with  courtesy.^ 
Pufiendorf  objects  to  this  expression  (factum  hostile^  of  Hobl)e8, 
as  too  strong  to  designate  an  act  sanctioned  by  the  laws.  But  if 
the  genuine,  legitimate  end  of  punishment  be,  to  dispose  men  to 
obey  the  laws,  or,  in  other  woras,  to  prevent  offences-^a  position 
which  is  maintained  by  none  more  podtively  ihan  by  PufFendorf  («) 
himself,— all  evil  infficted  foUhout  the  Mention  or  posMAIity  of 
^Ming  thisy  is,  although  sanctioned  by  the  laws,  an  act  cf 
tyranny,  of  wanton,  unpofitable  cruelty ;  it  is  an  abuse,  for 
purposes  of  ill,  of  that  power  which  was  conferred  for  purposes  of 
good;  a  legal  outrage,  and  therefore  the  greater  outrage ;l  an  act 
of  blhid  and  reckless  passion ;  and  why  not  an  act  dT  hostility 
(factum  hostile)  ? 

The  doctrine  of  Plato  has  been  assumed  in  substance  by  almost 
all  modem  writers  upon  law.  Some,  and  those  not  the  least  dis- 
tingiiiiihed,  have  adopted  it  without  addition  or  qualifi^tion, 
nq^ardin^  the  prevention  of  crimes  by  means  of  correction,  in- 
capacitation, and  example,  as  the  sole  end  of  punishment.  Of 
this  number  are  Bemardi(<),  Servin(ti^,  Beccaria  (dr),  Ri8i(y^, 
Filangieri  (at),  Carmignani  (a),  Wieland  (6),  Gmelin  (c), 
Kleinschrod  (d),    Blackstone  (e),    Paley  (/),   and   a   host    of 


(r)  Ch.  98.    The  Engliib  version  (t)  Difcours.    Tit  ii.  b.I. 

of  Hobbes  himself  has  been  adopted  ^u)  De  la  legislation    criminellej 

in  the  text ;   although  it  must  be  e.  i.  art.  1.  s.  1. 

granted,  that  in  this  instance  it  u  (x)  Dei  Delitti  e  delle  Pene.  c.  xv. 

somewhiat  ambiguously  worded,  and  (y)  Animadversiones  ad  Crim.  Ju- 

wants  the  conciseness  of  the  Latin : —  risprud.  pertinentes.  t.  ii. 

"  Pma   malum  est,   transgressor!  (2)8cienzadellaLegi8lazione.l.iii. 

l^gis  authoritate   publica  inflictum  e.  87. 

eo  fine,  ut  terrore  ejus  voluntates  (a)  Juris  Ojrim.  Elementa.  t6L  i. 

dviom  ad  obediendam  conformen-  s.  883,  et  sequ. 

tur."    See  also  c  SO.    '<  De  Give,"  (b)  Geist  der  peinlichen  Gesetze. 

c  3.  8.  11,  and  "  De  Corpore  po-  (c)  Grundsatze  der  Gesetzgebung 

litioo,"  D.  1.  c.  3.  8.  10.  where  the  s.  83. 

words  Of  Plato  are  almost  echoed.  (d)  Systematische  Entwickelung. 

(i)  "  Ceterum  genuinus  paenarum  8  Th.  s.  45. 

finis  est  prsBcautio  lesionum."     De  (e)  4.  Comm.  p.  11. 

Jure  Nat  et  Gent  lib.  viii.  c  3.  s.  9.  (/)  Prin.  of  Moral  Philosophy, 

et  alibi.  vol.  ii.  p.  874. 
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oftficn  (g}.  Some  writen  have  extended  their  TiewB  beyond  the 
inimeifiate  fkmn  of  puinshneiit  to  that  whidi  u  its  vltiniite 
oUect ;  and  m  tUs  Mnmber  ia  Hemeodud.  ^*  Nor  will  it  be 
dtmculty^  he  says,  **%o  determine  what  ia  the  end  of  puniahmenl 
i^Ditt  the  Tery  reason  which  makes  it  requisite.  For,  since  pimisii^ 
menty  properly  so  called,  took  its  rise  upon  the  introduction  of 
ciril  govemmenty  and  the  right  of  inffioting  it  is  one  of-  the 
hnminent  rights  of  dril  majesty,  the  end  of  which  is  ^notbong 
else  but  the  security  of  subjects,  the  consequence  is  that  the  same 
must  be  the  end  or  punishments.^  (A) 

This  idea  has  been  still  farther  developed  by  .Venn  in  hia. 
^^  Sketch,^  a  work  of  most  unpretending  and  attractive  bulk, 
written  with  admirable  clearness  Mid  simplicity,  and  containing 
views  upon  the  subject.before  us  that  well  merit  our  attention. 
The  question  which  the  author  proposes  to  lumself  is,  ^*  What 
sie  the  powers  with  which  the  state  is  invested,  as  regards  those 
who  vicdate  its  rights,  or  the  rights  of  its  members  ?  In  order 
to  qdve  this  question,  we  must  understand  whence  the  state 
derives  its  rights  and  its  powers.  It  holds  them  by  virtue  of  the 
social  pact,  a  contract  liot  to  be  sought  in  history,  but  in  nature. 
Man  in  his  natural  state  possessed  nought  but  the  right  of  oacon- 
troUed  existence,  with  its  necessary  concomitants,  ttie  rights  of 
aelE-preservation  «ad  sdf-defenoe.  He  could  arrogate  to  hhnsetf 
no  power  to  inflict  evil  upon  his  fellow-man  for  any  act,  however 
heinoas  m  itself^  which  did  not  infringe  upon  his  inherent  righta. 
He  entered  into'  the  social  state  that  he  might  enjoV  his  right  of 
eztstenee  with  greater  convenience  and  certain^.  The  sole  aim 
and  end  of  the  social  pact  was  the  security  ansing  from  mutud 
aid  and  protection.  Now  it  is  manifest  that  the  state  or  social 
body  could  acquire  nothing  but  what  was  ceded  to  it  by  the  indi- 
vidual members  composing  it;  and  these  latter  coiud  bestow 
nothing  save  what  they  possessed.  The  utmost  extent  therefore 
of  the*  rights  and  powers  of  the  state  can  only  consist  of  the 
aggr^ate  of  the  nghts  and  powers  originally  possessed  by  its 
component  parts.     Consequently  it  only  luis  tlie  power  to  shield 

(g^  We  are  by  no  means  pre-  jiurpose   no   power  li    sndttod'  to 

pared  to  assert  that  all  these  writers  inffict    puaimnent.      Many    other 

use  iht  same  words  to  express  ideas  similar  cavUs  have  been  broached^ 

substantially  the  same.  A  multitude  an  examination  of  which  would  be  a 

of  verbal  subtleties  and  over-nice  bootless  task.  All  the  above  authors^ 

disthKtkMis  have  been  started,  es-  however,  are  agreed  that  the  futtire 

pedally  by  the  Germans,  as  to  the  absence  or  unfrequeney  of  crioie  ia 

proper  term  by  whidi  the  end  of  the  object  of  all  punishment,  and  that 

punishments  is   to    be   designated,  this  object  is  to  be  attained  by  l&e 

Objection  has  been  made  to  the  ex-  means  mentioned  in  the  text, 

preflrien  preventiim    of  crime,    as  {h)  Elem.   Juris  NaiuMset  Gea- 

signifying  atUicipation;    for    which  tium,  lib.  ii.  s.  160. 
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itself  and  its  members  firom  all  Tiolation  of  their  respective  rights 
— ^o  gnard  the  f^enend  and  individual  security.  It  can  have  no 
authority  to  inflict  suflering  for  any  act,  simply  because  it  is  ev9. 
All  that  it  can  do  in  the  exerdse  of  its  legitimate  powers  is  to 
hinder  such  evil  acts  as  necessarily  must  endanger  the  general 
security.  The  general  security  then  is  the  basis  of  all  authority 
in  the  ihagistrate,  the  fundamental  princijde  of  penal  law^  the 
sole  measure  aflrwell  as  object  of  penal  inflictions. 

Such  is  the  substance  of  Veim^s  argument.  All  that  can  be 
observed  upon  it  is,  that  <^  the  public  securii^^  is,  in  its  widest ac* 
ceptadon,  a  phrase  of  very  large  import  The  public  security  un- 
questi^^nably  ought  to  be  the  object  of  all  the  dispositions  ot  the 
l^iskitor,  of  all  the  acts  of  the  magistrate,  and  consequently  of 

Eunishment  among  the  rest ;  it  is  the  ultimate  aim  of  punishment^ 
ut  we  have  still  to  seek  for  some  prammate  object,  something  to 
whidi  punishment  may  more  immediately  and  pointedly  tend.  If, 
however,  we  restrict  the  meaning  of  the  term,  and  signify  no  more 
by  it  than  the  absence  of  crime^  and  the  inviolabifity  of  rights, 
securiiy  may  readily  be  admitted  to  be  the  single  object  of 
punishment. 

A  third  class  of  modem  writers,  to  which  Von  Globig  and 
Huster(f),  Bentham(Ar)  and  Co]quhoun(/)  belong,  place  re- 
paration  or  compensation  among  the  ends  of  punishment  :«- 
among  the  subordinate  ends,  indeed;  for  all  concur  in  regarding 
die  prevention  of  future  crimes^  which  concerns  not  only  the 
individual  wronged,  but  the  whole  body  of  the  state,  (m)  as  the 


(t)  Abhandlung  von  der  Criminal-  wise  man's  Hfe  is  taken  up  In  coring 

Gesetzgebung.  p.  50.  An  admirable  the  follies^  pr^udlces>  and  false  opi- 

Essay  written  in  the  purest  spirit  of  nions  he  had  contracted  in  the  former., 

humanityi  the  joint  production  of  He  might  have  added,  that  the  latter 

V.  Globig  and  Huster,  which  gained  part  of  the  lives  of  most  of  us  is  em- 

the  prize  proposed  by  the  Economical  ployed  in  bending  and  fashioning  our 

Society  of  Beme,  in  1777,  for  the  earlier  and  purer  feelings  and  prin- 

best  treatise    on    Criminal    Legis-  dples,  to  fit  the  standard  of  worldly 

lation.    It  may  here  be  mentioned  prudence. 

that  Volture  and  an  advocate  of  the  {k)  Theorie  des  Peines»  1. 1.  c.3. 

parliament  of  Paris  (Elie  de  Beau-  Morals  and  Legislation,  c.  15.  ss.  14^ 

mont)  contributed  anonymously  fifty  81. 

louis  d'or  each  towards  the  founda-  (Q  A  Treatise  on   the  Police  of 

tion  of  this  prize.    Von  Globig  has  the  Metropolis,  p.  90. 

since  distinguished  himself  by  several  (m)  "  Le  but  principal  des  peines 

wcnrks  on  jurisprudence.    He  died  c'est  de  pr^venir  des  d^lits  sembla- 

a  short  time  a^o,  having  lived  to  bles.     L'afiaire  passte  n'est  qu'un 

recant  some  of  tne  humane  doctrines  point;  I'avenir  est  infini.    Le   d^t 

inculcated  in  the  above  Essay,  into  pass^  ne  conceme  qu'un  individu;* 

which  he  was  hurried,  as  he  himself  les  d^its  pareils  peuvent  lea  affecter 

declares,  by  the  contafious  enthu*  tous."— iSm/Aom  TraUe*  de  Legit' 

siasm  of  Beccaria.  Swift  somewhere  kUiom,  t.  ii.  p.  8.  c.  1. 
observes,  that  the  latter  part  of  a 
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paramount  oMect    The  difficulty  of  admitting  reparation  to  be 
one  of  the  enos  of  punishment  consists  in  the  circumstance,  that 
in  yeiy  many  instances  of  crime,  lepaiation  is  absolute^  incon- 
ceiyable ;  die  impossibility  of  remeayinff  the    pu|t  arising,  not 
from  any  accidental  defect  on  the  part  of  the  cnminal,  but  from 
the  nature  of  the  crime  itself.    Pecuniary  punishments  might  un- 
questionably, and  they  alone  could  with  much  effect,  be  applied 
to  the  purpose  of  compensating  or  alleviating  the  losses  and  suffer- 
ings or  the  injured ;  for  as  to  forced  labour  and  servitude,  which 
have  sometimes  been  recommended  as  applicable  to  this  object, 
the  latter  is  too  much  at  variance  with  modern  habits  and  feelings, 
and  forced  labour,  in  any  other  shape,  would  be  far  too  unproduc- 
tive to  furnish  us  with  an  equivalent    But,  even  where  die  injury 
sustained  admits  of  reparation,  and  where  pecuniary  punishment 
might' be  eligible,  the  quantity  of  reparation  must  of  necessity  de- 
pend upon  the  condition  and  means  of  the  criminal,  and  must  tnere- 
tore  always  be  fluctuating  and  uncertain.     The  question  then  is, 
whether  that  can  be  stated  to  be  one  of  the  ends  or  objects  of 
punishment  generally,  which  is  often  wholly  and  essentiiuly  im- 
practicable :  which,  even  where  no  moral  impossibility  exists,  must 
coostantiy  be  incomplete  in  character,  as  well  as  amount,  and  ever 
varying:  and  which,  at  best,  can  only  be  effected  by  one  species 
of  p^mshment.     Tittmaim(n)    and  Klein8chrod(G)   decide  the 
question  in  the  native.     ^*  Punishment,^  says  the  latter,  ^^  con- 
cerns the  welfare  of  sode^  at  large ;  reparation  the  advantage  only 
of  the  party  injured.      6y  punishment  we  endeavour  to  guard 
against  future  evil ;  by  compensation  to  remedy  the  past     The 
one  is  the  creature  of  positive  law;  the  other  founded  in  natural 
equity.     Compensation  for  damage  sustained  may  be  relinquished 
by  private  agreement ;  punishment  allows  of  no  such  remission.* 
It  is  to  be  observed,  however,  that,  although  this  author  excludes 
reparation  from  the  number  of  the  ends  of  punishment,  he  lays 
especial  stress  upon  the^xpediency  of  combining  the  two,  when- 
ever it  is  possible ;  and^his  words  are  somewhat  remarkable.  **  If,^ 
says  he,  ^*  the  person  injured  is  not  restored  to  his  former  states 
the  majority  of  tne  people  will  hold  the  punishment  to  be  useless. 
<  What  boots  it  me,  says  the  man  that  has  been  robbed,  ^  that  the 
thief  is  hanged,  if  I  do  not  recover  my  property  ?^  In  ord^r,  then, 
that  the  efiect  of  the  punishment  may  be  augmented,  and  that 
the  public  may  be  convinced  of  its  necessity,  let  the  judge  at  the 
same  time  pronounce  judgment  of  compensation,  or  let  him  choose 
such  a  punishment  (u  shall  not  only  attain  its  own  proper 
object  J  but  shall  be  directs  also  to  the  indemnification  of  the 
injured  party.'"{p) 


(n)    Handbuch    der    Strafrechts-        (o'i  Abschn.  8.  50. 
wisaenschaft.    Absch.  53.  {p)  Abschn.  41. 


1828.]  The  Otjed  of  Puniehmeni.  87I 

This  IB  Bubtilismg  with  some  degree  of  nicety,  it  must  be  con- 
fessecL  Many  persons  would  rashly  suspect  that  an  event,  to 
which  a  particular  course  of  action  is  directed,  might  be  considered 
not  perhaps  as  the  principal  end  or  object,,  but  at  least  one  of  the 
ends  or  obfects  of  that  course  of  action.  '  B^t  no,!  **  Learn  to 
distinguish,^  says  Lessing^s  Young  Pedant ; .  *^  whoi  I  reVile  my 
father,  it  is  not  qua  father,  but  in  respect  of  his'  being  a  fool.  If 
a  father  cudgels  his  son,  the  son  may  certo  irespectu  belabour 
him  in  his  turn ;  but  then  he  ipust  take  special  care,  as  he 
lays  on  his  blows,  to  present  to  his  mind'^s  eve,  not  the  father^ 
but  the  aggreeeor,'*^  In  the  present  case,  also,  we  must  learn 
to  distinguish:  the  purpose,  to  which  punishment  is  directed 
for  the  public  welfare,  is  an  object  of  punishment:  that^  to 
which  it  is  directed  for  private  satisfaction,  is  something  else, 
a  desirable  result,  a  consummation  devoutiy  to  be  wished, 
a  semuendj  a  otMwi-object,  but  no  perfect  end  or  object. 
It  may  be  so.  Without,  however,  adopting  this  cobweb  dis- 
tinction, we  freely  acknowledge,  that  we  entertain  considerable 
doubt  whether,  in  any  despree  or  under  any  circumstances,  the 
penal  sanction  of  the  laws  should  be  destined  to  the  purpose  of 
procuring  indemnification  to  the*  party  injured ;  or  whether  it  is 
expedient  that  the  legislator  should  suirer  individual  interests  to 
enter  at  all  into  his  calculation  in  the  selection  and  apportionment 
of  punishments.  The  infinite  future,  and  the  all-embracing 
welfare  of  the  community,  we  are  disposed  to  think,  should  ex- 
clusively absorb  his  attention ;  and  no  reference  should  be  had  to 
the  past,  except  so  far  as  may  be  necessary  to  establish  that  ana- 
logy between  the  offence  and  the  punishment,  which  may  render 
the  latter  more  instinctively  present  to  the  mind,  more  sensibly 
felt,  and  more  generally  impressive.  To  assign  to  private  com- 
pensation a  place  among  tne  ends  of  punishment,  would  serve 
littie  purpose  but  to  distract  and  embarrass  the  views  of  the  legis- 
lator ur  tne  pursuit  of  his  grand  object. 

But  it  will  be  said,  that  whoever  sustains  a  wrong  has  an 
undoubted  claim  to  reparation  for  that  wrong.  There  are  those, 
indeed,  who  will  maintain,  and  perhaps  not  wholly  without  reason, 
that  as  an  inevitable  consequence  of  the  protection  which  the 
community  owes  to  all  its  memoers,  the  innocent  sufferer  has  a  ri^ht 
to  demand  reparation  from  the  state  itself.  I£  so,  the  obligaUon 
on  the  part  of  the  state  is  absolute  and  invariable,  and  exists 
without  relation  to  the  condition  or  means  of  the  offender ;  nay, 
even  where  the  criminal  remains  undiscovered,  or  escapes  from 

{'ustice,  and  no  sort  of  punishment  ensues,  the  claim  on  the  one 
land,  and  the  obligation  on  the  other,  continue  in  full  force. 
Here,  therefore,  punishment  would  clearly  not  be  the  source  from 
whence  compensation  would  spring.     But  supposing  that  the 
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immediate  8u£Bsrer  by  a  crime  has  no  auch  wideiy-ezteiidiiiff  daim, 
and  that  it  is  the  aggressor  to  whom  he  is  in  sill  cases  to  Took  for 
amends,  it  by  no  means  necessarily  follows  that  punishment  is  the 
only  or  the  fittest  instrument  for  enforcinff  his  demand.  "  What 
benefit  can  it  be  to  him  that  his  individual  indemnification  should  be 
mixed  un  or  associated  with  the  public  infliction?  that  it  should  be 
spedficaily  ordained  by  the  p^iial  law,  or  constitute  a  part  of  the 
penal  sentence  ?  except,  indeed,  where  the  amount  m  compen- 
sation is  to  be  piecisdiy  the  same  as  the  amount  of  punishment, 
and  where  large  emolument  may  therefore  reasonably  be  expected 
from  that  tendency  to  severity^  which  characterises  most  penal 
codes.  The  Jewish  law  against  theft,  which  denounced,  as  the 
punishment,  seyen-fbld  restitution  (9),  was  without  doubt  singu- 
larly gratefiil  to  the  cumdity  of  injured  parties.  So  idso,  in  a  kss 
dttnee,  was  die  9J  Hen.  8.  c.  o.  (r^ealed  last  year),  entitled 
^*  The  Bill  for  burning  of  frames;^  whid^  was  enacted  also  for  the 
better  prevention  *<  of  a  new  damnable  kind  of  vice,  displeasure, 
and  diunnifying  of  the  King^s  true  subjects,  and  the  common 
wealth  of  this  realm,  as  cutting  out  of  dams  of  stews,  &c. ; 
cutting  off  conduit  heads ;  burning  of  carts  loaden  with  coals ; 
bumiiur  of  heaps  o^  wood ;  cutting  out  of  beasts^  tongues  ^  cut- 
ting off  the  ears  of  the  King^s  subjects ;  barking  of  apple  trees, 
&C. ;  and  cUvera  other  like  kinds  of  miserable  offences,  to  the 
great  displeasure  of  Almighty  Gtxl,  and  of  the  King^s  Majesty  C 
and  whicn  gave  treble  damages  to  the  party  aggrieved.  But  if 
fair  and  equitable  compensation  be  all  that  is  required,  a  penal 
sentence  could  effect  no  more  for  the  person  outraged  than  what 
is  to  be  accomplished  hy  the  French  mode  of  proceeding ;  which, 
although  it  greatly  facilitates  the  indemnification  of  the  sufferer, 
yet  keeps  the  private  claim  and  the  public  penalty  studiously  and 
religiously  apa,rt  Our  readers  are  probably  aware  that  in  France 
any  person,  who  is  injured  by  a  crime,  is  entitled  either  to 
institute  a  suit  for  dan^ages,  on  his  own  account,  i^ainst  the 
criminal,  or  to  come  hi  and  prefer  his  claim  under  the  shadow 
of  the  public  prosecution  for  the  breach  of  the  laws  (intervcnir 
sur  les  poursuites  du  ministere  public).  One  advantage  attend* 
inff  this  practice  is,  that  the  pnvate  sufferer  is  tjius  rendered 
independent  of  the  vigilance  and  activity  of  the  public  fiinptionaiy, 

—  ■  ■■  -■   ■  -^  "^ 

(9)  The   law  is   thus    stated  in  for  an  ox,    and  four  sheep  for  a 

Proverbs,  c.  vi.    "  Men  do  not  des-  sheep,"   if  the  thief   should   have 

pise  a  thief  if  he  steal  to  satisfy  his  killed  or  sold  the  stolen  ox  or  sheep  ; 
soul  when  he  is  hungry;  but  if  he  '  and  two-fold  restitution, ''if  the  theft 

lie  found,  he  shall  restore  seven-fold ;  be  found  in  his  hand."    To  which  is 

he  shall  give  all  the  substance  of  his  added : — "  If  be  have  nothniff,  then 

house.'*    In  Exodus,  c«  xxiL  the  pe-  he  shall  be  sold  for  his  theft.' 
nalty  is  declared  to  be  ''  five  oxen 
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and  theiefore  the  chances  of  repmiion  arc  inercaacd.  Anolhcr  ia, 
that  he  is  enabled  to  pursue  his  claim  against  the  property  of 
the  offender  in  the  hmds  of  his  represcntatiTCs,  should  the 
offender  himself  have  died,  whereas  public  opinion  wmdd  loudly 
condemn  the  continuance  of  a  criminal  prosecution  against  a 
dead  man.  (r) 

In  refusing  to  reparation  a  place  among  the  ends  of  punishmentf 
we  are  fiv  from'  insensible  to  the  force  <tf  the  amiments  adduced 
to  prove  the  necessity  of  such  satisfaction  in  alfcases  where  it  ia 
possible.  The  necessity  cannot  be  disputed.  The  person  injured 
nas  a  positiye  right  to  compensation ;  but  this,  like  every  other 
right,  ne  must  exert  his  own  enemes  to  maintain.  All  that  die 
legislator  is  bound  to  do  is,  to  furnish  him  with  the  readiest  means 
for  the  purpose,  to  smooth  his  path,  to  remove  all  vexatious 
obstacles,  and  to  facilitate  to  the  utmost  the  vindication  of  the 
right.  Thus  far  the  duty  of  the  ^gislator  indubitably  extends ; 
but  in  providing  for  the  maintenance  of  rights,  he  appears  to  be 
acting  m  a  very  different  character,  and  with  other  immediate 
views,  than  when  denouncing  penal  inflictions  for  wrongs ;  and  we 
are  inclined  to  be  of  opinion,  that  it  is  essential  to  the  simplicity 


ir)  Our  own  law  carries  this  prin*  and  labour,  ^'  that  neither  the  exe- 

,  ^  e  to  an  absurd  extent^  determin-*  cutors  of  the  plaintiff  performed  any 

iM,  to  use  Lord  Mansfield's  words  work  or  labour,    nor  those  of  tibe 

{'Cowp»S7S,)  that** dliprivaie criminal  defendant  contracted  to  pay  for  any 

injuries  or  torongs,    as  well  as  all  work  or  labour,  in  their  own  per- 

public  crimes,  are  buried  with  the  sonal  capacity  ?"    BUckstone    says 

offender.    According  to  the  maxim  that  actions  ex  contractu  "  are  rather 

actio  perionalis  morttur  cum  persona,  against  the  property  than  the  person ; 

no  action  for  a  wrong,  such  as  tres«  but  surely  all  dvil  actions  are  agahist 

pass,  battery,   slander,  &c.  can  be  the  property;  and  if  actual  damage 

originated  or  revived  by  or  against  is  sustained,    why  should  not  the 

the  personal  representatives,  except  property  of  the  wrong*doer  be  liable, 

in  cases  of  trespass  which  come  under  whether  he  or  the  person  sustiuning 

Uie  provisions  of  4  Edw.  3.  c.  7,  the  damage  live  or  die  ?    Supposej 

and  except  where  property  is  actually  for  example,  a  person  in  consequence 

acquired  by  the  wrong-doer.    The  of  violent  battery  is  obliged  to  be 

reason  assigned  for  the  practice  is  as  under  a  doctor's    hands  for  some 

absurd    as   the     practice    itself: —  time;  and  that  before  he  brinsrs  his 

"  For,"  says  Blackstone,  "neither  action,  or  pendinff  the  action,  ne  or 

the  executors  of  the  plaintiff  have  the  assailant  should  happen  to  die ; 

received,  nor  those  of  the  defendant  why  should  the  doctor  s  charges  on 

have  committed,  in  their  own  per-  this  sole  account  be  paid  out  of  the 

sonal  capacity,  any  manner  of  wrong  property  of  the   person    assaulted, 

or  in|ury/'    Might  it  not  be  ar^ed,  either  in  his  own  hands,  or  in  those 

by  the  same  species  of  logic,  m  an  of  his  representatives?    The  answer 

action   arising    ex  contractu,  which  of  the  pleader  is  ready :— "  Because 

<ioe«  descen4  to  the  representatives,  thisisa'case  of  tort;'  and  who  vrill 

as,  for  mstance,  in  assumpsit  for  work  venture  to  dispute  so  valid  a  reason  ? 
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and  imifonnity  of  the  laws  that  these  two  proTuicei  should  be 
kept  distinct 

There  is  yet  another  species  of  satisfaction,  which  is  classed  by 
Bentham  among  the  secondary  objects  of  punishment  :—*rA  kind 
of  collateral  end,^  he  say8,(«)  *'  which  it  (punishment)  has  a 
natural  tendency  to  answer,  is  that  of  afforain^  n  leisure  or 
satisfiMstion  to  the  party  injured,  where  there  is  one,  ud,  in 
general,  to  persons  whose  ill  will,  whether  on  a  self-regarding 
account,  or  on  the  account  of  sjrmpathy  or  antipathy,  has  been 
excited  by  the  ofience.***  This  pleasurable  feeling,  whicn  the  author 
has  in  another  place  (i)  aptly  compared  to  the  noney  gathered  by 
Samson  firom  the  carcase  of  the  lion— the  sweet  nam  the  ter- 
rible—and the  yindictive  longing  which  it  is  to  allay  and  gratify, 
may  be  condemned  by  over  fastidious  moralists,  who  aflect  and 
preach  super -human  tenderness  and  placability ;  but  the  fedings 
m  themselves,  when  kept  under  wholesome  control,  are  in  no 
dqpree  censurable,  and  their  jmblic  utility,  as  a  spruur  of  action, 
can  scarcely  be  denied.  ^*  It  is  this  vindictiye  satismction  that 
loosens  the  tongue  of  the  witness ;  it  is  this  that  animates  the 
accuser,  and  enlists  him  in  the  service  of  justice,  reffsidlesa  of 
the  inconvenience,  the  expense,  the  enmities  to  wUch  ne  exposes 
himself;  it  is  this  that  surmounts  the  public  compassion  at  the 
punishment  of  the  gruilty.**^  (u)  But  is  it  to  be  considered  one  of 
the  ends  of  punishment  ?  or,  in  other  words,  is  a  regard  to  it  to 
influence  the  conduct  of  the  legislator  in  the  choice,  adaptation, 
or  apportionment  of  punishment?  The  author  is  cautiously 
ffuarded  in  his  expressions  upon  the  subject.  ^^  This  purpose, 
he  says,  ^^  as  fiw  as  it  can  be  uiswered  gratUj  is  a  benendai  one. 
But  no  punishment  ou^ht  to  be  allotted  raerelv  to  this  purpose, 
because  (setting  aside  its  eflTects  in  the  way  or  control)  no  such 
pleasure  is  ever  produced  by  punishment  as  can  be  equivalent  to  the 
pain.  The  punishment,  however,  which  is  allotted  to  the  other  pur- 
pose, (mghtf  asfarasii  pan  be  dime  without  expense^  to  be  aeoon^ 
modated  to  tnis.'^{v)  And  elsewhere  he  observes: — ^^  The 
least  excess  devoted  to  this  object  would  be  a  superfluous  eviL 
Inflict  the  befitting  punishment ;  it  is  for  the  party  injured^  to 
draw  fix>m  it  that  measure  of  enjoyment  which  his  situation  admits, 
and  of  which  his  nature  is  susceptible.  Nevertheless,  without 
addinff  a  particle  to  the  severity  of  tne  punishment  with  a  view  to 
this  object,  certoAn  modifications  may  be  given  to  it,  according 
to  the  sentiments  which  the  injured  party  may  be  supposed  to 


{$)  Morals  and  Legislation,  ciiii.        («)  Traits  de  L^islation,  t.  ii. 

••  S.  note.  p.  8.  c.  16. 

(/)  Traitifs  de  Mgtslatioir,  t.  ii.       (v)  Morals  and  Le|pslation,  loc. 

p.  fi.  c.  16.  cit. 
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entertain,  either  with  reference  to  his  position,  otto'  the  particttlsr 
nature  of  the  crime.^  (to) 

It  is  ahnost  needless  to  observe,  that  satisfiiction  thus  mU 
ministered  to  a  nartv  injured  can  scarcely  with  proprie^ 
as  one  of  the  ends  or  punishment,  accordbng  to  the  meaning  which  we 
affix  to  the  term.  Such  vindictiTe  gratification  rather  appears  to  be 
a  consequence,  and  an  inevitable  consequence,  of  the  rignt  selection 
and  application  of  punishment  Whether  the  legislator  is  por- 
mittea  to  modify  or  accommodate  punishment  with  a  view  to  this 
object,  or  to  take  any  measures  to  secure  ita  accomplishment,  may 
w^  be  doubted.  Fortunately  no  such  efforta  are  required ;  for 
of  this  we  may  be  assured,  that  if  the  penalty  denounced  by  the 
law  possess  all  the  other  qualifications  requisite  for  the  attainment 
of  ita  **  immediate  principal  end^  ita  infliction  will  in&llibly 
produce  as  large  a  share  of  the  dissocial  pleasure  in  question,  as 
can  eith^  be  serviceable  to  the  person  experiencing  it,  or  con- 
sistent with  the  well-beinff  of  society. 

We  can  only  afford  a  few  words  m  this  place  to  Feuerbach^s 
deserve^y  popular  ^reatise.(ar)  To  it,  and  to  Klemschiod's  candid 
and  plulosophical  work,  we  shall  have  ftequent  occasion  to  refer, 
in  discussiD^  the  principles  of  criminal  law ;  both  writers,  if  not 
unerring  guides,  are  at  least  invaluable  assbtante.  With  respect 
to  the  matter  of  our  immediate  inquiry,  the  opinion  of  Feueifbach 
coincides  in  all  essential  pointa  with  that  of  the  majority  of  his 
predecessors.  He  analyses  his  subject,  however,  with  a  degree  of 
critical  minuteness,  wmch  to  many  will  appear  somewhat  over- 
curious.  ^^  The  indispensable  chief  object,  he  remarks,  ^*  of 
every  punishment  is  to  deter  all  from  crime  by  ita  threat.^  (y) 
It  is  to  be  observed,  that  both  this  author  (iir)  and  Kleins- 
chrod  (a)  draw  a  distinction  between  the  object  of  the  threat 
and  the  object  of  the  irifliction — ^the  former  bemg  to  deter  men 
from  crime,  the  latter  to  establish  the  reality,  and  ensure  the 
efficacy  of  the  threat.  Amone  the  possible  secondary  or  collateral 
objecta  {Nebenxwecke)^  Feuerbach  classes  immediate  intimidation 
by  means  of  the  spectacle  of  infliction ;  the  security  bf  the  state 
from  filture  transgressions  on  the  part  of  the  offender,  and  the 
legal  reformation  of  the  person  punished.  (6)  He  employs  the 
term  legtd  reformation  in  contradistinction  to  moral  rerormatioii, 
which  latter  he  expressly  excludes  from  the  number  of  the  ends 
of  punishment,  as  belonging  more  properly  to  the  province  of  dis- 

(w)  Traits    de  L^pidation,  loc.  pressing  his  views  in  a  more  con- 

cit.  aensed  fonn^  and  as  having  the  ad- 

(«)  We   have  selected  this  work  vantage  of  his  last  corrections, 

of  Feuerbach's,  in  preference  to  his  (y)  s.  133.                 (2)  s.16. 

<'  Revision     der     GrundsaUe  des  (a)  Abschn.  45.           (&)s.  133. 
posiUven  peinlichen  Rechts,"  as  ex- 
VOL.  I. — 3\s.                                2  c 
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dpline  (ZUchtignng).  (c)  Something  like  an  approach  to  auch  a 
distinction  we  have  already  noticed  as  discoverable  in  one  of  the 
jpassages  quoted  from  Plato,  (d)  Strictly  speaking,  indeed,  the 
moral  amendment  of  the  offender  would  seem  rather  to  appertain 
to  those  measures  of  police,  which  are  to  r^ulate  and  mocu^  tihe 
application  of  the  punishment^  than  to  punishment  itselL  It 
assuredly  is  not  the  object  of  the  penal  threat ;  it  may  be  that  of 
die  particular  mode  and  circumstances  by  which  eflect  is  given  to 
the  wreat.  But  it  is  no  less  certainly  the  duty  of  the  lerishtor — a 
sacred  duty— to  employ  all  the  meanir  Vnthin  the  range  of  his  le^ti- 
mate  powers,  to  accomplish  the  moral  as  well  as  the  lenl  reformation 
of  the  offender;  and  the  friends  of  humanity  wiU  lament,  that 
if  the  punishment  which  is  directed  to  the  one  object,  is  too  ofken 
inoperative,  the  chastening  discipline  which  is  designed  to  accom- 
plisn  the  other  is  equally  Uable  to  failure,  (e) 

It  would  extend  the  present  article  beyond  all  reasonable  limits, 
were  we  to  attempt  to  discriminate  the  many  various  shades  of 
opinion  that  have  prevailed  upon  a  subject  so  important  to  the 
legislator,  and  so  mteresting  to  the  philosophic  observer.  The 
principal  diversities,  those  that  are  most  entitled  to  attention  from 
their  own  intrinsic  weight,  or  the  authority  of  the  names  by  which 
they  are  recommended,  have  been  examined.     A  few  general  re- 


(c)  s.  18.  (J)  See  p.  SSO,  note  g.  senration  generally  on  the  effect  of 
(e)  A  striking  illustration  of  this  prison  discipline  in  the  gaol  of  Car- 
melancholy  fact  is  furnished  by  the  lisle  ?"  he  says,  "  I  have ;  and  the 
Report  of  the  select  committee  ap-  result  of  that  observation^  coupled 
pointed  to  inauire  into  the  increase  with  inauiries  from  persons  who 
of  crime.  Mr.  Orridge>  who  has  have  had  great  experience^  led  me 
been  for  nearly  thirty  years  gover-  to  think,  that  in  veiy  few  cases  is  a 
nor  of  the  goal  and  House  of  Cor-  gaol  ever  a  place  of  reform :  we 
rection  at  Bury  St.  Edmunds,  seems  nave  reason  to  know  that  the  best 
to  place  very  little  faith  in  the  moral  conducted  prisoners  are  those  who 
improvement  which  prisoif  disci-  are  anxious  to  obtain  a  mitigation  of 
pline,  carried  to  its  utmost  perfec-  their  sentence  by  their  good  conduct 
tion,  is  capable  of  producing.  He  within  the  walls  of  the  prison ;  and 
states,  in  his  evidence  before  the  in  many  cases  a  portion  of  their 
committee,  **  that  hypocrisv  goes  to  sentence  has  been  remitted  in  coq- 
a  great  extent  in  prison  ;  that  there  sequence  of  such  good  conduct, 
are  many  whom  he  has  never  known  and  within  a  very  short  period  those 
properly  till  he  had  no  power  over  very  individuals  have  committed 
them ;  that  a  complete  scoundrel  fresh  crimes  of  a  deeper  die."  "  So 
conceals  himself.  '  I  had  thought  that  you  are  of  opimon  that,  gene- 
that,  after  thirty  years,  I  had  a  know-  rally  speakings  the  food  conduct  of 
ledge  of  criminal  character;  but  I  prisoners  is  not  to  be  attributed  to 
believe  I  shall  die  a  novice  at  last.' "  any  real  reformation  in  their  charac- 
The  evidence  of  Sir  J.  Graham  is  to  ter  ?"  ''  Most  decidedly."  The  entire 
the  same  purpose.  In  answer  to  the  Report  is  to  be  found  at  the  end  of 
question — "  Haye  you  made  any  ob-  this  Number. 
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flections,  which  natxirally  spring  out  of  that  examination,  will  find 
their  proner  place  here ;  and,  in  oiFering  them,  we  shall  be  as  brief 
as  possible. 

Of  the  right  to  inflict  panishment  little  requires  to  be  said. 
The  exbtence  of  such  a  right  in  the  state  is  one  of  the  first  poli- 
tical axioms :  the  duty  of  protection,  and  the  riffht  of  repelling 
external  aggression,  are  not  more  incontrovertible.  The  only 
question  is,  what  are  the  considerations  which  are  to  regulate  and 

Severn  the  exercise  of  the  right  ?  That  moraljustice  is  not  one  of 
ose  considerations, — ^that  it  is  neither  the  foundation,  the  mea- 
sure, nor  the  end  of  punishment,  may  be  very  confidently  asserted, 
notwithstanding  the  authority  of  M.  Cousm.  No  punishment  is 
inflicted  because  it  is  iust,  but  because  it  is  necessary ;  nor  is,  it 
necessary  because  it  is  just ;  but  it  is  just  because  necessary. 
Hundreds  of  actions,  indifferent  in  themselves,  are  prohibited  and 
punished  in  every  state,  because  the  temporary  mterest  of  the 
state  requires  it :  whilst,  on  the  other  hand,  every  breach  of  a 
moral  obligation  is  a  breach  of  justice,  ant!  yet  no  on^  will  assert 
that  every  such  breach  is  a  fit  subject  for  punishment.  But  do 
we  thererore  afiirm  that  punishment  may  violate  the  principles  of 
justice  ?  By  no  means  :  the  interest  of  the  state  can  never  by 
possibility  require  that  it  sh6uld.  The  tnith  is,  that  legislation  is 
as  distinct  from  morals  as  it  is  from  relirion ;  it  cannot  outrage 
the  one  or  the  other  with  impunity ;  but  ne  who  would  confound 
all  distinctions,  and  constitute  morals  or  religion  the  invariable 
canon  of  le^slation,  would  do  well  to  prepare  himself  for  the  task, 
by  twisting  a  few  ropes  of  sand,  and  extracting  sunbeams  from 
cucumbers. 

The  internal  security  of  the  social  body,  collectively  and  in  all 
its  parts,  is  the  foundation  of  all  punishment,  the  measure  of  its 
intensity,  and  its  grand  ultimate  object.  Its  proximate  object  is 
the  prevention  or  discouragement  of  offences.  It  is  not  inflicted 
for  the  sake  of  moral  retribution,  or  to  render  the  evil  suffered 
commensurate  with  the  evil  perpetrated ;  nor  for  purposes  of 
vengeance:  it  is  inflicted  for  the  avoidance  of  future  evil.  The 
person  punished  is  not,  as  some  have  objected,  an  arbitrary  in- 
strument in  the  hands  of  the  state,  destined  to  purchase,  by  his 
sufierings,  advantages  for  others.  He  is  punished  because  he  has 
violated  the  law.  The  law  menaces  a  certain  act  with  certain 
pains ;  when  that  act  is  perpetrated,  the  punishment  denounced 
IS  an  inevitable  legal  consequence.  The  oifig^dcr,  by  infringing 
the  law,  subjects  himself  to  the  threatened  penalty  ;  nor  can  he 
complain,  if  the  evil  inflicted  upon  him  be  made  the  means  of 
increasing  the  general  good,  or  diminishing  the  general  mass  of  evil. 
It  results,  however,  from  the  principles  laid  down,  that  every  excess 
of  punishment,  beyond  what  is  absolutely  necessary  to  the  public 

2  c  2 
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security,  is  so  much  superflubus  and  irreparable  evil — a  wanton 
abuse  of  the  powers  of  government,  or,  to  use  the  expression  of 
Hobbes,  an  act  of  hosHlity, 

In  conclusion,  we  may  sum  up  the  ends  of  punishment  in  the 
words  of  the  prefatory  edict  to  the  Chinese  code:  (/j — ^^'The 
chief  ends  proposed  by  the  institution  of  punishments  nave  been 
to  ffuard  agauist  violence  and  injury,  to  reprei«i  inordinate  desires, 
and  to  secure  the  peace  and  tranquillity  of  an  iKmest  and  unoflend- 
ing  community.'^  (g) 


Aet.  III.— medical  jurisprudence. 

1.  The  Principles  of  Forefisic  Medicine  systematically  arranged 
and  applied  to  British  Practice.  By  John  Gordon  Smith,  M.D. 
Underwood.    1827. 

2.  An  Analysis  of  Medical  Evidence.  By  J.  G.  Smithy  M.D. 
Underwood.    1825. 

3  Medical  Jurisprudence.  By  J.  A.  Paris,  M.D.  &c.  &c.  and 
J.  S.  M.  Fonblanque,  Esq.  Barrister  at  Law.     Phillips.    1823. 

4.  Elements  of  Medical  Jurisprudence.  By  T.  R.  Beck,  M.D. 
Edited  by  N.  Dunlop.     Anderson.     1825. 

Among  the  many  indications  of  an  improved  state  of  legal 
knowledge,  and  of  the  more  general  and  extended  studies  of  l^al 

iiractitioners,  we  may  reckon  as  one,  that  a  science  hitherto  neg- 
ected  in  this,  though  long  since  a  subject  of  research  in  many 
other  countries,  has  lately  emerged  into  notice.  No  profession 
requires  such  multifarious  knowledge  as  that  of  a  lawyer:  to-day 
he  is  engaged  in  a  horse  cause ;  farcy  and  glanders,  spavins  and 
splints,  must  be  as  household  words  to  him  :  to-morrow  he  has  an 
action  against  underwriters ;  all  the  technicalities  of  seamanship 
and  navigation  must  be,  or  must  be  assumed  to  be,  at  his  fingers^ 
ends :  the  next  is  the  infraction  of  a  patent,  in  the  construction, 
let  us  say,  of  a  steam  engine;  what  a  range  does  this  offer  to  the 
possession  or  affectation  of  science  !  unfortunately  the  affectation 
IS  generally  held  sufficient,  and  in  the  old  time  it  waa  so ;  for  if 


(f)  Pref.  Edict  of  the  Emperor  trate ;    Punishment  is  the  Inspirer 

Kaung-Hee,  Ta  Tsing  Leu  Lee^  or  of  terror;  Punbhment  is   the   D^ 

'  Code  of  China^    Prelim.  Mat-  fender  from  calamity;  PunishncDt 

67.  .  in  the  Guardian  of  those  that  sleep  ; 

In  the  Gentoo  Code,  punish*  Punishment,    with  ^  a  black   aspect 

ttient   is  most  imposingly  person!-  and  a  red  eye,  terrifies  the  guilty.'* 

.fied: — "Punishment  is  the   magis-  Ch.9l.  Sec.  8. 


18S&]  MedicalJurispmdence.  379 

the  advocate  could  coUect  a  few  technicalities  from  his  brief,  or 
contrive  to  get  crammed  at  consultation,  he  seldom  failed  to 
astonish  an  ignorant  auditory  by  the  profundity  of  his  supposed 
knowledge.  But  bv-standers  are  becoming  more  knowing  every 
day :  those  useful  mstitutions,  which  are  now  opening  the  paths 
of  science,  not  to  the  middle  ranks  of  society  alone,  but  directly 
and  indirectly  to  the  mere  workman,  will  very  shortly  enable  the 
auditors  in  a  court  of  justice  to  form  a  better  estimate  of  the 
abilities  of  the  bar  and  of  the  judgment  of  the  bench.  We  have 
heard  of  a  judge  who  owed  much  of  his  success  as  an  advocate, 
durinff  the  late  war,  to  the  little  nauticality  which  he  was  enabled 
to  pick  up  in  occasional  trips  from  Billingsgate  to  the  Nore ;  he 
could  speak  to  a  saUor  in  his  own  tongue  ;  he  could  make  himself 
understood  by  bis  own  witness,  and  cross  e±amine  his  adversaries 
to  manifest  aavantage.  On  the  other  hand,  we  heard  Lord  Eldon, 
in  an  injunction  case,  ask  Sir  Samuel  Romilly  the  difference  be- 
tween soda  and  sub-carbonate  of  soda,  when  neither  that  very 
learned  advocate,  nor  any  other  of  the  counsel  in  the  cause,  could 
satisfy  the  doubt  of  the  Lord  Chancellor.  Such  and  many  similar 
instances  of  ignorance,  in  matters  now  constituting  the  ordinary 
studies  of  every  well-educated  gentleman,  were  then  of  little  im^ 
nortance;  all  men  are  blind  in  the  dark,  but  day-light  is  now 
Dreaking  even  in  the  halls  of  justice ;  and  as  spectators  can  now 
see,  or  soon  will  see,  the  nakedness  of  the  place,  it  becomes  highly 
expedient  as  quickly  as  possible  to  clothe  it  with  some  decent 
covering,  even  if  we  cannot  command  some  splendid  ornaments. 
The  lawyer  of  the  old  school  opposes  this ;  the  special  pleader  can 
draw,  his  declaration,  at  least  so  he  tells  you,  the  equity  draftsman 
can  frame  his  injunction  bill  quite  a^  well  without  understanding 
one  word  of  its  extra-legal  subjeict,  as  if  he  had  Newton  or  Wollas- 
ton,  Davy,  Astley  Cooper,  Halford,  Maton,  Paris,  Watt,  Rennie, 
Brunei,  Hamilton  Moore,  or  Cockbum,  the  lights  of  science  and 
the  adepts  of  art,  sitting  in  dictation  at  his  elbow.  <*  Besides,^  says 
the  veteran  of  the  year-books,  *^  who  is  to  find  time  for  all  these 
nicnackeries,  these  atica  and  ologies  ?  stick  to  vour  precedents, 
young  man-— copy !  copy !  make  indexes,  compile  digests,  com- 
mon-place the  statutes,  or  if  you  must  study,  meditate  on  the 
Term  Reports,  and  make  yourself  master  of  the  Veseys.  There^s 
Viner^s  Abridgement  for  you,  twenty-four  volumes,  and  Comyn^s 
Digest,  eigh^ ;  is  not  that  enough  learning  for  you  ?  but  you 
must  be  wasting  your  time  and  your  money  at  lectures  and  insti- 
tutions. I  made  my  money  by  precedent,  why  should  not  you 
do  the  same  }^ 

In  vain  the  young  aspirant  represents  that  the  times  have 
changed:  the  senior  is  inflexible ;  he  has  stood  still  and  forgotteiii 
or  never  knew,  that  the  world  was  moving. 
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The  race,  however,  is  fast  dying  away :  a  few  juniors,  allured 
by  the  example  of  their  wealth,  and  undetened  by  the  exposure 
ot  their  stupidity,  may  yet,  for  a  little  while,  follow  the  beaten 
track,  till  they  find,  when  it  is  too  late,  that  others  have  opened  a 
new,  shorter,  and  broader  road  for  themselves ;  that  the  law  which 
they  practised  as  an  art  has  become  a  science  ;  that  new  studies 
have  led  to  the  discovery  of  new  principles ;  new  principles  to 
improved  practice;  that  their  venerated  dogmas  have  been  ex- 
ploded as  useless  absurdities ;  and  that  the  legislature,  following 
the  light  which  it  could  not  extinguish,  has  at  last  given  its 
stamp  to  a  reformed  jurisprudence,  and  that  they  must — horrible 
thought ! — ^bum  their  books  and  go  to  school  agam.  (a) 

To  avert  this  fate  from  the  tyros  of  our  time,  we  exhort  them 
diligently  to  pursue  those  brancnes  of  science  which  the  reasonable 
spint  of  the  time  is  daily  rendering  more  and  more  popular :  they 
cannot,  it  is  true,  become  absolutely  learned  in  physic,  minutely 
knowing  in  anatomy,  perfectly  accurate  in  chemical  analysis,  ma- 
thematically correct  in  mechanical  contrivance ;  but  they  may  yet 
learn  enough  of  each  of  these  to  be  enabled,  when  a  case  presents 
itself,  tummg  upon  any  of  them,  to  master  so  much  of  the  subject 
as  may  be  necessary  to  their  purposes,  within  the  very  moderate 
time  which  may  be  allowed  them.  An  advocate  ungrounded  in 
general  principles  cannot  do  this  ;  he  must  blunder  on  in  his  igno- 
rance, and  the  client  must  be  sacrificed  to  the  defective  education 
of  his  counsel. 

Of  all  others,  the  lawyer  who  practises  in  the  Criminal  Courts 
stands  most  in  need  of  that  branch  of  instruction,  to  which  this 
paper  specially  alludes.  An  assize  never  passes,  scarcely  a  day 
elapses,  but  that,  at  the  police  offices,  at  coroners^  inquests,  or 
berore  magistrates,  the  necessity  of,  not  hearing  only,  but  of  un- 
derstanding medical  evidence,  becomes  apparent.  The  application, 
therefore,  of  medical  science  to  judicial  purposes  cannot  be  doubted, 
nor  can  it  long  remain  a  question,  whether  medical  jurisprudence 
is  or  is  not  a  necessary  ingredient  in  the  studies  of  an  advocate. 

And  now  that  we  have  u^  a  title,  the  propriety  of  which  has 
been  not  a  little  controverted,  we  may  digress  for  a  moment  to 
consider  its  application :  not  that  we  view  this  as  a  matter  of 
any  material  importance:  neither  the  name  nor  \he  arrangement  of 
an  infant  science,  for  so  this  must  be  still  considered  in  England, 


(a)  A  late  learned  professor^  talk-  pointy  what  is  to  become  of  all  the 

inff  to  one  of  the  juniors  of  the  bar  books  ?"  and  then,  after  a  pause^  yet 

who  was  advocating  some  new  re-  more  piteously,  <'  What  is  to  become 

form  of  the  law,  exclaimed  most  pa-  of  my  book  ?'* 

thetically, "  Alas,  you  know  not  what  Q^U  taliajando  —— 
you  do,  young  man  !  if  you  carry  thi^ 
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concern  ns  much ;  it  is  enough  at  present  to  collect  our  facts ;  we 
may  sort  and  docket  them  afterwards.  The  branch  of  which  we 
write  has  been  with,  we  believe,  a  single  exception,  and  must  in 
its  nature  always  be,  principally  occupied  by  medical  men  ;  esprit 
de  carps  has  very  naturally  induced  them  to  consider  medicine  as 
the  material  ingredient  in  the  compound,  which  must  form  the 
title  of  their  works ;  they  therefore  put  Medicine  substantively, 
adding  an  adjective  to  denote  the  relation  of  the  work  to  legal 
subjects.  Thus  we  have  Legal  Medicine,  State  Medicine,  (h)  Fo- 
rensic Medicine ;  none  of  which  terms  convey  to  our  minds  that 
which  we  deem  the  object  of  the  science — the  application  of 
medical  knowlege  to  the  general  purposes  of  jurisprudence,  which 
we  need  scarcely  add  are  much  more  extensive  than  the  business 
of  the  courts  or  forum.  It  being,  therefore,  the  application  of  me- 
dicine to  law,  and  not  of  law  to  medicine,  we  make  the  auxiliary 
science  adjective,  and  the  main  object  substantive. 

Whether  the  arrangement  of  a  work  should  be  formed  on  a 
medical  or  legal  division,  provided  there  be  a  very  good  index,  by 
which  we  may  be  assured  of  finding  what  we  want,  is  equally  a 
subject  of  indifference  to  us ;  each  mode  has  its  advantage  of  facility 
of  reference  to  the  respective  professions :  and,  therefore,  we  have 
seen  much  earnest,  and  almost  angry,  discussion  on  this  head  on 
the  part  of  our  medical  brethren,  who,  be  it  said  in  all  kindness, 
are  not  famous  for  the  coolness  of  their  controversy. 

This  science  of  medical  jurisprudence,  then,  appears  to  have 
been  first  cultivated  by  the  Italians.  The  Qucestianes  Medico- 
Legalea  of  Paulus  Zacchias,  published  in  Home  in  1621,  remain 
to  this  day  a  monument  of  the  elaborate  research  of  that  eminent 
physician ;  the  great  number  of  ecclesiastical  questions  treated  in 
thi^  and  other  works  of  similar  origin  may  serve  in  some  measure 
to  explain,  why  this  branch  of  medical  science  had,  at  so  early  a 
period,  when  compared  with  the  rest  of  Europe,  excited  the  atten- 
tion of  Transalpine  professors.  The  strict  discipline  of  the  church 
required  that  many  minute  points  of  regulation  should  be  esta- 
blished on  medical  principles ;  thus  we  find  under  the  head  De 
Jejunio  et  Quadresima^  nine  questions  occupying  twenty-six  closely 
printed  folio  pages ;  there  are  six  questions  De  Officiis  Divinis. 
De  IrregularUate  is  divided  into  eleven  heads,  and  then  again  are 
subdivided  into  many  very  nice  sections,  as  Nasi  Magnitudo,  aut 
Eanliias  notabUis  indudt  Irregularitatem.  De  ClausuraMo- 
nalium  has  sixteen  questions.  We  have  also  De  MiraculiSf  De 
Resignatione  Benefici&rum^  De  Tahacco,  Chaccalata^  et  Aqua 


{b)  In  Dublin,  they  have  a  State    rics  operate  on  the  head   and  body 
Apouiecary  and  a  State  Hair-dresser^    of  the  Lord  Lieutenant. 
wiiich  signifies  that  these  functiona- 
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Viiie,  in  Jefumo,  and  many  other  questions  of  equal  ecclesiastical 
importance. 

The  disposition  of  the  clergy,  also,  to  minute  intermeddlings  with 
the  domestic  concerns  of  miuucind,  afforded  another  stimulus  to  a 
course  of  study,  in  which  every  nice  distinction  of  habit,  disease,  con- 
formation, or  idiosyncrasy  might  raise  a  new  point  of  casuistiy, 
and  furnish  a  fresh  pretence  for  priestly  interference:  thus  the  inva- 
lidity of  marriage,  propter  impotentiamy  has  been  held  to  be 
a  subject  peculiarly  fitted  for  ecclesiastical  cognisance,  as  may  be 
learned  from  the  State  Trials,  in  the  case  of  the  Earl  and  Countess 
of  Essex,  or  from  Valentinta  Pandects^  where  the  marriage  of  a 
certain  Gem^an  prince,  hofnbardce  ictu  emrattiSy  furnished  many 
years^  discussion  to  half  the  universities  of  Europe,  the  more 
rigid  churchmen  holding  that  such  a  contract  was  sacrilegious. 

The  still  celebrated  work  of  the  Spanish  Jesuit  Sanchez,  De 
MairimaniOf  will  yet  further  elucidate  this  proposition:  408 
double-'Columned  folio  pages  of  closely  printed  text  arc  occupied 
in  the  discussion  of  all  the  possible  cases,  distinctions,  and  differ- 
ences which  the  nicest  casuistry,  ths  most  ingeniously  polemic 
faculty  of  splitting  hairs,  could  detect  in  so  fertile  a  subject 
Less  reverential  critics  might  ascribe  it  to  other  causes  than 
the  abstract  love  of  science  or  disputation,  that  the  latter  sub- 
division of  medico-legal  knowle^e  should  have  been  so  peculiarly 
a  favourite  study  among  the  pnesthood ;  even  our  own  great  re- 
former, Martin  Luther,  appears  to  have  been  deeply  imbued  with 
it.  We  shall  content  ourselves  with  believing,  that  the  reverend 
fathers  of  the  church  entered  upon  this  dangerous  investigation 
with  purely  speculative  and  spiritual  views,  and  that,  if  their  ideas 
were  ever  distracted  by  it  to  any  sublunary  concerns,  it  was  only 
to  the  increase  of  the  honour,  power,  and  ^lory  of  the  church,  by 
contriving  usurpations  of  ecclesiastical  jurisdiction. 

It  may  easily  be  conceived  that  such  works  as  those  of  Zacchiae, 
Sanchez,  and  others  of  this  semi-clerical  school,  when  the  mind 
was  fettered  within  the  limits  of  papistical  dogmas,  do  not  furnish 
to  the  student  of  the  present  day  any  considerable  mass  of  scientific 
information ;  their  practical  use  is  mdeed  small,  but  to  the  philo- 
sopher and  medical  professor  they  afford  an  ample  field  for  wonder 
and  speculation.  Qaiequia  Pauli  ZacchicB  cpue  legere  cumfirue- 
tu  volfierii,  insigni  jam  rerum  medicarum  notitia  inatructue  eii 
oportet ;  eo  magis  quod  alia,  sit  modemiB  medicinas  faciee ; 
ditissimtta  enim  thesaurus  est  liber  iste,  supplendus  tamen 
subinde  e,v  aliis  fontibtu  recentiaribus.  Cameronius.  Syst.  Caut 
Med. 

ZacchkiSy  however,  though  the  most  celebrated,  was  not  t^e 
first  of  the  ponderous  writers  on  medico-legal  subjects ;  in  1601 
Bomwentura  published  above  one  thousand  folio  pages !  Dis  iVo- 
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turd  Partus  octomenHa^  adversua  Vulgarem  Omnumem^  libri 
decern.  But  yuk;ar  errors  possess  a  tenacity  of  life  which  eren 
this  ponderous  volume  coula  not  destroy:  half  the  old  women  of 
both  sexes,  in  the  three  kingdoms,  will  stiD  maintain  that  a  child 
may  be  bom  at  seven,  but  not  at  eight  months ;'  and  the  House  of 
Lords  was  lately  occupied  for  many  days,  without  adding  very 
profitably  to  the  mass  of  either  l^al  or  medical  knowl^e,  in  an 
endeavour  to  determine  the  legal  period  of  parturition ;  sundry 
gossips  examined  and  were  examined,  sundry  elderly  ladies  de- 
dared  their  opinions  and  experiences,  and  the  usual  discrepancy 
of  medical  testimony,  where  the  zeal  of  the  partizan  is  confounded 
with  the  impartiality  of  the  witness,  was  exposed,  to  the  great  de- 
triment of  tne  profession ;  yet  we  will  venture  to  predict,  that  the 
decision. of  the  Gardener  Peerage  (of  the  propriety  of  which,,  aa 
respecting  the  individual  case,  we  entertain  no  doubt)  will  not 
have  added  a  single  iota  to  our  certainty  on  the  subject  of  utero- 
gestation. 

Numerous  other  Italian  writers,  as  Fortunatua  Fidelis^  An^ 
mannua,  have  added  to  the  list  of  medico-legal  authorities ;  and 
some  of  our  best  information  is  derived  from  their  works,  espe- 
cially from  the  more  recent  publication  of  Tortoaa, 

dn  a  subject  ofiering  such  ample  opportunity  for  elaborate  re- 
search and  curious  development,  it  is  not  to  be  supposed  that 
the  Germans  would  be  unemployed ;  from  John  JBoAn,  De  Re^ 
nuncioHone  Vulnerum  1689,  and  De  Officio  Medici  dupliciy 
cUnico  et  forensi  1704,  to  the  present  day,  almost  innumerable 
works  have  issued  from  their  press ;  among  these  the  dissertations 
of  Zittmanj  Teichmeyer^  Richter,  Hebenatreit,  Flenckj  Kanne^ 
geieerj  Alberti^  Valentiniy  Franky  and  Sikora^  are  the  most 
conspicuous ;  they  abound  in  information,  and  we  have  only  to 
lament  that  they  are  overlaid  by  their  verbosity.  The  BMiotheca 
Juris  of  Struvius,  the  Bibliotheque  Medicale  of  Plouquet,  the 
CMectio  Opuaculorum  of  Schlegel,  and  WUberg^a  BMiotheca 
MedicifUB  Public{ey(c)  must  serve  as  guides  to  those  who  are 
inclined  to  investigate  this  numerous  catalogue. 

It  was  not  till  nearly  the  close  of  the  last  century  that  the  French 
medical  writers  gav«  to  thci  subject  the  attention  it  deserved; 
a  few  works  on  detached  parts  m  the  science  by  the  justly  cele- 
brated Ambroae  Pari^  Gendriy  Blegtiij  Deveauaf^  Chauaaier^ 
PeHij  and  Zoum,  filled  the  interval  from  1575  to  1790,  about 
which  period  the  learned  Professpr  Mahofiy  in  conjunction  with 

{€)  Dr.  Gordon  Smith  informs  his  averaging  these  at  two  volumes  each, 

readers  that  this  work  (which  comes  the  amount  ¥rill  be  0986,  which  Dr. 

no  lower  than  IB19,  and  is  defective,)  Smith  thinks  trill  be  under  the  real 

contains  9013  works  on  Medical  Po-  mark, 
lice,  and  8980  on  Forennc  Medicine : 
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geveral  other  writers,  published  the  Encyclopedie  Methodique ; 
This  was  succeeded,  in  1796,  by  the  most  perfect  work  yet  possessed 
on  the  subject  by  any  nation,  the  Medicine  Legale  ot  Fodere. 
From  that  time  a  rapid  succession  of  lego-medical  authors  enriched 
the  stores  and  evidenced  the  diligence  of  our  neighbours :  the 
works  of   Vigniy  Mahony   Bellocy  Marc^  Capuron,  and  Orfila 
successiyely  appeared ;  most  of  (hem  are  too  well  known  to  the 
medical  and  scientific  reader  to  require  description;  it  may  be 
enouj^h  to  say  that,  as  respecting  the  o^neral  subject,  FoderS, 
for  his  treatise  on  poison,   Orfila,  and  ror  midwifery,  Capitron, 
are  the  most  perfect;  the  others  have  their  several  excellencies, 
which  we  are  oy  no  means  inclined  to  undervalue;  but  to  the 
student,  whose  library  may  of  necessity  be  circumscribed,  and 
whose  time  must  be  occupied  by  variety  of  study,  we  should  in 
the  first  instance  recommend  the  diligent  perusal  of  these  works. 
We  are  not  aware  that  any  o^them,  except  Orfila,  have  been 
translated,  nor^do  we  advise  any  of  our  countrymen  to  undertake 
the  task;  first,  because  we  doubt  whether  even   Foder^  would 
sell,  for  in  this  coun^bulk  is  a  serious  impediment  to  circulation ; 
an  author  must  be  succinct  if  he  hopes  to  be  successful ;  our  taste 
inclines  to  terseness,  and,  if  it  did  not,  the  price  of  paper  and 
printing  would  compress  us  into  conciseness.     The  generality  of 
foreign  writers,  on  the  contrary,  indulge  in  the  luxury  of  dimise- 
ness  without  stint  or  measure ;  they  pour  forth  their  ideas  in  the 
fullest  confidence  that  their  reader  will  be  as  happy  in  perusing  as 
they  in  promulgating  opinions,  and  they  6lotne  each  idea  in  a 
maximum  of  words,  without  fearing  the  consumption  of  paper 
which  may  be  necessary  to  i€&  development     For  this  and  other 
reasons,  tne  translation  of  foreign  works  is  usually  a  tedious,  un- 
profitable,  and  not  often  a  creditable  task ;  and  it  is  better  that 
the  student,  even  at  a  little  extra  expenditure  of  time  and  labour, 
should  be  driven  to  read  approved  works  in  their  original  language, 
and  thereby  retain  with  greater  certainty,  what  he  has  acquired 
with  some  little  difficulty,  than  that  our  trimkmakers  should  be 
supplied  by  the  labour  of  our  translators. 

England  long  remained  behind  in  this  branch  of  science ;  Dr. 
Farre,  indeed,  published  a  small  work  in  I7B8,  Dr.  Robertson 
**  A  Treatise  on  Medical  Police,'"  in  1808,  and  Dr.  Hartley  "  A 
Treatice  on  Forensic  Medicine,""  in  1815;  several  works  also 
appeared  upon  detached  parts  of  the  subject,  as  that  of  Dr. 
Hunter  "  On  the  Uncertainty  of  the  Signs  of  Murder  in  the  case 
of  Bastard  Children,"'*  Dr.  Haslam  and  Dr.  Burrough  on  Insanity, 
Dr.  Hutchinson  on  Infanticide ;  but  the  merit  of  having  produced 
the  first  general  work  on  the  "  Elements  of  Juridical  or  Forensic 
Medicine,''  was  reserved  for  Dr.  Male  in  1816-18. 

In  1803  a  Professorship  of  Medical  Jurisprudence  was  founded 
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by  his  late  Majesty,  in  the  UniTersitr  of  Edinburffh ;  but  neither 
Oxford  ^or  Cambridge  has  yet  made  this  branch  a  subject  of 
study,  although  it  is  obviously  better  adapted  to  the  general 
studies  pursued  in  each,  than  any  other  subdivision  of  medical 
learning.  It  interests  not  the  student  in  physic  alone,  but  all 
who,  as  advocates,  justices  of  the  peace,  or  even  jurymen,  may 
be  called  upon  in  future  life  to  practise  before  the  Courts  or  aid 
in  the  administration  of  the  laws.  The  establishment  of  Downing 
College,  Cambridge,  appears  to  us  peculiarly  suited  to  its  intro- 
duction; for  there,  the  professors  of  law  and  medicine  uniting  in 
a  course  of  lectures,  mighty  without  inconvenience  and  with  every 
assurance  of  a  numerous  attendance,  virtually  establish  a  joint 
professorship  of  medical  jurisprudence. 

The  years  1822-3  appear  to  have  been  those  in  yhich  the  most 
decided  attention  was  paid  to  this  science.  In  the  former 
year  Dr.  Gordon  Smith  published  his  very  able  work  on  <<  The 
Frinciples  of  Forensic  Medicine ;  ^  (d)  and  the  latter  was  marked 
by  the  novel  design  of  associating  a  physician  and  an  advocate 
in  the  labour  of  compiling  a  more  complete  system  than  had 
hitherto  appeared.  The  work  of  Paris  and  Fonblanque,  though 
somewhat  too  voluminous  and  over-burthened  with  legal  details,  con- 
tains the  greatest  mass  of  information  that  has  yet  been  offered  to  the 
student  in  this  countir :  the  natural  aids  which  medicine  and 
jurisprudence  are  capable  of  affording  to  each  other  are  most 
clearly  demonstrated,  and  even  the  alternate  arrangement  of  the 
legal  and  medical  branches  of  the  subject,  which  may  at  first  sight 
appear  disorderly  and  unsystematic,  is  attended  with  this  con- 
venience, that  both  professions  are  thereby  enabled  to  find  with 
neater  facility  the  information  which  they  may  require.  For  a 
book  of  reference,  however,  three  volumes  are  mconvenient ;  we 
must  therefore  endeavour  to  impress  it  upon  these  ^ntlemen,  that 
in  a  future  edition  they  will  best  consult  their  o;pi  interest 
and  the  wishes  of  the  public,  if  they  concentrate  their  labours  in 
a  single  volume.  We  do  not  mean  to  assert  that  the  appendix, 
which  occupies  so  large  a  space  in  the  third  volume,  and  of  which 
we  now  recommend  the  omission,  is  without  its  interest ;  some  very 
curious  and  some  useful  knowledge  is  contained  in  it,  which  the 


(d)  A  learned  physician  Qn    the  quote,  appears  to  hold  an  intermediate 

other  side  of  the  Atlantic  was  con-  place  between  the  two  British  publi- 

temporaneously  employed  upon  this  cations  with  which  we  mention  it : 

interesting  and   useful  subject.    In  more  ample   in  its  materials   than 

1893  Dr.  Beck  published   at  New  Gordon  Smith,  it  is  less  miscellaneous 

York  his  Elements  of  Medical  Ju-  in  its  details  than  Fans  and  Fon- 

risprudence ;  and  an  English  edition,  blanque.  and  for  both  these  reasons 

edited  by  M.  Dunlop,  appeared  here  may  be  .ecommended  to  the  medical 

in  1S24.    This  work,  which  we  shall  student, 
probably  have  frequent  occasion  to 
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student  cpuM  have  found  only  in  turning  over  many  dus^  and 
ponderouB  folios  of  ancient  learning;  but  tnese,  once  rescued  from 
obscurity  in  the  first  edition,  it  can  scarcely  be  necessary  to  re- 
peat in  a  second.  We  shall  probably  come  to  a  similar  conclusion 
as  to  that  part  of  the  first  ydume  which  treats  of  the  functions 
and  privileges  (^  the  three  medical  corporations,  the  CoUi^  of  Phy- 
sicians, die  College  of  Surgeons,  and  the  Apothecaries^  Company ; 
but  on  this  point  we  must  suspend  our  opimon ;  for  there  are  wars 
and  rumours  of  wars  in  the  faculty  of  physic,  and,  until  the  now 
engenderinff  controversy  is  decidea,  we  cannot  pronounce  that  the 
history  informer  differences  is  altogether  useless.  One  obser- 
vation we'  will  make  in  the  mean  time.  Our  authors,  both  members 
of  an  Enfflish  university,  appear  to  us  to  take  up  the  cause  of  the 
CoUq^  or  Physicians  in  rather  a  higher  tone  than  the  nature  and 
conduct  of  that  corporation,  however  learned  and  respectable, 
seems  to  warrant ;  and  it  unfortunately  happened  that  dneir  work 
had  scarcely  passed  the  press,  when  an  mcident  occurred  which 
is  calculated  to  lower  the  jpretentions  of  the  College  in  public 
opinion.  We  allude  to  the  election  of  Dr.  Southcj  as  a  Fellow 
(auasi)  on  royal  mandate.  The  rule  had  been,  that  none,  but 
Graduates  of  the  English  Universities,  or  of  Dublin^  ^ould  be 
admitted,  and  there  was  some  reason  in  this  restriction ;  but  as 
it  was  found  too  severe,  and  •  the  judges  had  intimated  an  opimon 
that  the  by-laws  in  this  respect  required  revision,  an  expedient 
was  resorted  to,  which,  while  it  appeared  to  be  framed  in  pursuance 
of  the  su^g^stion  of  the  judicial  authorities,  still  left  the  matter 
complainea  of  nearly  in  the  same  state  as  before.  The  President 
was  enabled  once  in  every  two  years  to  propose  a  Doctor  of  Physic 
of  a  certain  standing,  and,  if  approved  by  the  College,  he  nuj^t 
be  admitted  a  Fellow.  This  would  have  been  a  reasonable  regu- 
lation, if  there  had  been  any  intention  of  acting  upon  it  bonAJide, 
The  President  would  then  nave  held  himself  m>und  to  nominate, 
from  time  to  time,  and  without  favour  or  affection,  the  licentiates 
most  eminent  for  learning  and  for  the  extent  and  success  of  their 
practice ;  this  however  has  not  been  done.  In  one  or  two  instances 
the  Prerident  is  said  to  have  availed  himself  of  his  privilege ;  but 
for  the  most  part  it  has  remained  a  mere  dead  letter. 

It  must  be  in  the  memory  of  many  that,  during  the  late  reign, 
strenuous  attempts  were  made  to  introduce  Sir  W  alter  Farquharj 
then  a  celebrated  and  favourite  court  physician,  into  the  College ; 
but  these  attempts  failed.  His  Majesty  King  George  the  Thud 
had  not  a  mecucal  secretaiy :  it  was  therefore  reserved  for  the 
present  reien  to  see  a  Fellow,  not  celebrated  for  tiie  extent  or 
success  of  ms  practice,  not  famed  for  any  scientific  acquirements, 
discovery,  or  publication,  imposed  upon  the  Colleffe  on  the  sole 
ground  of  court  favour.  From  the  moment  that  the  Corporation 
of  Physicians  submitted  to   this  influence,  they   lost  tne  high 
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grounds  on  which  their  advocates  had  endeavoured  to  place  them ; 
diey  ceased  to  be  the  inflexible  guardians  of  the  prindples  trans- 
mitted to  them  by  their  predecessors,  that  none  should  be  admitted 
but  those  who  were  gniauates  of  the  three  Universities.  The^ 
had  not  adopted  the  reasonable  rule  of  relaxing  the  rigour  of  theur 
by-laws  in  favour  of  superior  talent ;  but  tney  samflced  their 
independance  to  a  petty  intrirae.  We  need  scarcely  point  out  the 
use  which  may  be  made  of  this  transaction  by  the  opponents  of 
the  College  in  any  future  contest. 

The  licentiates,  however,  appear  to  be  as  unreasonable  in  their 
demands  as  the  College  in  its  refusal :  without  having  passed 
through  the  gradations,  which  for  ages  have  been  known  to  all  medi- 
cal men  as  tne  recjuired  qualification  for  the  rank  of  Fellow,  without 
showing  that  their  superior  ability  or  success  entitles  them  to  be 
made  exceptions  to  the  strict  rule,  they  expect  per  saltum  to  be 
admitted  to  die  rank,  which  others  nave  attained  after  a  long 
probation  and  considerable  expense.  The  imlicensed  practitioners 
are  yet  more  violent  in  their  pretentions;  because  they  have 
purchased  degrees  at  Aberdeen  or  St.  Andrew'^s,  or  obtained  them 
with  little  pains  at  Edinburgh  or  Glasgow,  they  consider  them- 
selves entitled  to  practise  in  London.  The  Scotch  bar  asserts  no 
claim  to  plead  in  the  English  Courts  ;  the  ministers  of  the  Kirk 
do  not  consider  themselves  aggrieved,  because  they  cannot  mount 
the  English  pulpits ;  but  the  Scotch  doctors  raise  an  immoderate 
outcry,  because  the  College  of  Physicians  threatens  to  forbid  their 
practice  in  London,  under  a  penalty  of  5/.  per  month,  which  is 
the  utmost  extent  of  their  jurisdiction.  This  is  called  the  College 
monopoly :  at  least  we  suppose  it  is  to  this  circumstance  that  its 
adversanes  allude,  when  they  raise  against  it  that  obnoxious  cry ; 
for  it  is  notorious,  that  in  point  of  professional  emolument,  very 
many  of  the  licentiates  may  compete  with  the  majority  of  the 
Fellows ;  we  very  much  doubt,  indeed,  whether  any  sicK  person 
of  sound  mind  ever  paused,  in  his  selection  of  a  physician,  to 
inquire  whether  his  proposed  adviser  was  a  member  of  the  Royal 
College. 

In  the  College  of  Surgeons  also  there  is  an  impending  feud, 
and  apparently  better  grounded  than  that  among  the  physicians ; 
we  greatly  dislike  all  close  corporations,  and  as  the  leading 
surgeons  have  brought  their  College  within  that  denomination  by 
the  method  of  self-election  in  their  court  or  council,  we  shall 
rejoice  when  the  wholesome  light  of  public  investigation  is  let  into 
their  conclave.  We  feel,  indeed,  a  particular  interest  as  to  the 
manner  in  which  the  Hunterian  Museum  is-  said  to  have  been  mis- 
managed. Parliament,  it  is  said,  granted  15,000/.  for  the  pur- 
chace  of  this  collection,  and  no  less  than  25,000/.  more  for  the 
buildings  in  Lincoln VInn-Fields.     It  might  have  been  expected 
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that  some  public  benefit  was  to  be  secured  in  return  for  this  public 
munificence^  at  present,  however,  we  are  unable  to  trace  anj 
such  result :  even  to  the  r^rular  students  the  museiun  is  almost 
useless  from  the  rapid  manner  in  which  they  are  harried  through 
it,  the  inconsiderable  number  of  days  on  which  it  ^  open  to  iihem^ 
and  the  want  of  a  proper  catalogue.  Reform,  it  is  true,  has  been 
promised  on  all  these  points,  since  public  attention  has  been  drawn 
to  them ;  but  the  long  existence  of  the  abuses  proves,  that  the 
legislature  should  be  more  careful  in  reposing  tru^t  in  the  hands 
of  irresponsible  corporations.  We  will  not  enter  into  the  minor 
grievances  alleged  by  the  commonalty  of  surgeons  and  smveon- 
apothecaries  against  the  Magnates  who  have  usurped  the  nigh 
places,  nor  into  the  discussions,  conducted  with  somewhat  too 
much  of  scurrility  on  the  one  hand,  and  excessive  arrogance  on 
the  other ;  but  we  earnestly  recommend  the  conclave  to  remember 
that  close  corporations  are  becoming  unfashionable,  and  those 
which  would  retain  their  power  must  use  it  very  meekly. 

The  less  assuming  Society  of  Apothecanes  has  been  somewhat 
more  fortunate  than  the  superior  Colleges ;  for  though  it  has  been 
accused,  unjustly  as  we  think,  of  undue  severity  in  enforcing 
the  regulation  of  the  statute  55  (xeo.  3.  c.  19,  which  prohibits 
practice  to  those  who  have  not  been  examined  and  approved,  {e) 


{e)  The  number  of  unqualified  London^  or  by  either  of  the    two 

practitioners,  especially  in  the  neigh-  Universities   of    Oxford    or    Cam« 

Dourhoodofthemanufacturingtowns,  bridge;  therefore  if  any  person  using 

is  still  exceedingly  great,  and  daily  the  mystery  of  an  apothecary,   shaU 

inconvenience  and  danser  results  to  Tefuse  to  compound  or  administer,  or 

the  lower  orders,  by  whom  they  are  deliberately  or  negligently,  falsely 

principally  eniployed,  from  their  gross  or  unfaithfully,  mix,  compound,  or 

Ignorance*,     it  ought  to  be   more  administer  any  medicine  ordered  by 

generally Icnown,  that  no  person  can  any  lawful  physician,  by  any  pre- 

recovermanyaction  for  medicines  ad-  scription    signed  with  his   initials, 

ministered,  unless  he  is  certificated  by  such  person   on   complaint   made, 

the  Apothecaries'  Company,  or  was  in  within  twenty-one  days,  hy  such  phy- 

practice  previous  to  1815,  and  the  sician,  and  upon  conviction  of  such 

ontuprobandi  is  on  the  plaintiff.  offence  before  any  of  His  M^esty's 

.Wnile  noticmg  this  act,  we  must  Justices  of  the  Peace,   (! !  I)   unless 
not  omit  an  instance  of  the  absurd  .  such  offender  can  show  some  satis- 

but  favourite  practice  of  our  legis-  factory  reason,  excuse,  or  justifica- 

lation.    '*  And  whereas,"   says  the  tion  in  his  behalf,   forfeit  for  the 

statute,  *'it  is  the   duty  of  every  first    offence  five    pounds,   for  the 

person  using  or  exercising  the  art  second  offence  ten  pounds,  and  for 

and  mysteiv  of  an  apothi^cary,   to  the  third  he  shall  forfeit  his  certifi- 

prepare  with  exaj^tness  and  tc  dis-  cate  and  be  rendered  incapable  in 

pense  such    medicines  as   may  be  future  of  using  the  art  and  mystery 

directed  for  the  sick  by  any  physi-  of    an    apothecary,     and   shall  he 

cian,  lawfully  licensed  to  practise  deemed  incapable  of  receiving  any 

physic  by  the  president  and  com-  fresh    certificate,     until     he    shaU 

monalty  of  the  faculty  of  physic  in  faithfully  promise    and    undertake. 
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and  some  objections  have  been  taken  to  the  course,  duration,  and 
order  of  the  studies  which  they  require  previous  to  examination, 
we  are  of  opinion  on  the  whole,  that  this  company  has  executed 
the  trusts  reposed  in  it  with  a  sound  discretion.  It  cannot,  how- 
ever, escape  calumny;  for  there  is  a  general ' hostility  in  the 
medical  body  to  all  control ;  from  the  chemist^s  boy,  who  sells 
oxalic  acid  ror  Epsom  salts,  to  the  empyric  who  scours  the  town 
in  his  chariot,  all,  or  nearly  all,  maintam  the  right  of  indepen- 
dence both  in  the  privilege,  extent,  and  mode  of  their  practice. 
Advocates,  as  we  are,  for  the  principles  of  free  trade  m  other 
matters,  we  cannot  yet  extend  tnem  to  medicine.  If  Mr.  Congo 
sells  bad  tea,  if  Mr.  Brassy  makes  bad  kettles,  the  buyers  of 
tea  and  tea-kettles  must  look  to  their  bargains ;  and  Congo  and 
Brassy  will  lose  their  customers  ;  but  if  a  chemist  sells  noxious 
or  spoilt  drugs  for  a  wholesome  or  active  medicine,  death  may 
be  tne  consequence  of  his  first  blunder,  or  his  first  fraud.  Even 
in  great  cities,  the  risk  sustained  by  the  community  in  this 
respect  is  considerable,  but  in  remote  parts  of  the  country,  in 
small  villages,  where  there  is  no  choice,  no  competition,  it  be- 
comes excessive.  The  sick  man  cannot  often  say — **  Bolus  is  a 
fool.  Bolus  sells  bad  drugs,  I  wUl  go  to  Manchester  next 
Monday  and  consult  Dr.  Wuson,  or  buy  my  pills  at  Watsotfs ; "" 
he  must  take  Boluses  advice,  and  swallow  Boluses  drench,  or  run 
the  risk,  the  lesser  of  the  two  perhaps,  that  the  progress  of  his 
disease  may  stop  his  journey  to  Manchester.  In  the  frauds,  the 
impositions,  the  ignorance,  or  unskilfulness  of  other  trades,  pro- 


and  give  good  and  sufficient  security.  The  most    probable    offence  to  be 

that  he  will  not  in  future  be  guilty  of  committed  in  the    country    against 

the  like  offence."  this  clause  will  be  by  substitution  of 

Upon  this  absurdity  of  making  a  cheap  for  expensive  drugs ;  this  is  a 

justice  of  the  peace  a  judge  of  the  very    ordinary  mal-practice^  which 

ffoodneis  of  calomel^   or  pulv,   rod.  ought  to   be   checked ;   but  if  the 

jaL  or  any  other  drug,  the  authors  apothecary  have  not  the  expensive 

of  Medical  Jurisprudence  justly  re-  drug  by  some   excusable  accident^ 

mark  that,   "  The  latitude  of  the  and  then  substitute  another  of  equal 

conclusion  as  to  renewal  of  certifi-  efficacy,  he  would  be  held  excusable 

cates  in  some  degree  cures  and  com-  in  a  case  of  emergency  by  any  medi- 

pensates  the  otherwise  extreme  seve-  cal  authority  competent  to  judge  of 

rity  of  this  clause,  yet  the  jurisdic-  the  merits  of  the  case :  this  an  ordi- 

tion  might  have  been  better  given  nary  justice  of  the  peace  evidendy 

than  to  any  justice  of  the  peace :  how  cannot  be." 

such  ma^trate^  ignorant  of  medicine  The  short  answer  is,  that  the  jus- 
or  chenustry,  is  to  judge  of  the  im-  tice  is  quite  as  weU  qualified  to  ad- 
proper  mixing  or  compounding  of  minister  physic  as  law.  He  is  com- 
mecucine,  we  do  not  pretend  to  anti-  petent  by  Act  of  Parliament ;  and, 
cipate,  still  less  how  he  is  to  deter-  provided  he  be  unpaid  and  not  malt" 
mme  what  is  to  be  taken  as  a  satis-  ctous,  the  public  nave  no  right  to 
Dactory  reason,  excuse,  or  justification,    complain  or  his  blunders. 
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fessions,  and  crafts  little  beyond  the  pune  is  afiected ;  bat  fiom 
medical  mal-practice8)  life  and  limb  are  continuallj  in  jeopardy. 
We  think,  therefore,  that  the  leffulatiire  has  done  well  m  mipoe- 
ing  government  on  dl  branches  of  the  fiunilty,  and  would  rraker 
see  Uiis  government  strengthened  t&an  relaxed ;  but  then  special 
care  must  be  taken  that  the  governing  body  exercises  its  functians 
justly ;  that  in  their  original  examination  **they  admit  all  that  axe 
fit  and  reject  all  that  are  unfit  C^  that  in  the  aistribution  of  thdr 
honours,  they  are  influenced  not  by  Court  favour,  but  by  superiority 
of  merit;  that  they  do  not  so  much  ask,  where  have  you  studied? 
though  this  may  hie  a  material  question,  as  what  have  you  studied? 
jthat  they  do  not  rely  upon  the  name,  but  upon  the  competence  of 
the  teacner ;  that,  as  corporations,  they  do  not  engross  to  them- 
selves, or  to  a  small  portion  of  themselves,  an  exclusive  enjoyment 
of  oflicial  dignities,  honours,  or  emoluments ;  that  they  expend 
their  revenue  for  public  purposes  only ;  and  that  the  accounts  of 
their  expenditure  be  open  to  the  whole  body,  that  all  may  know 
that  their  money  is  honestly  disposed  of;  that  they  avoid  perpe- 
tual presidencies,  permanent  or  self-elected  committees  or  councilsi, 
and  have  no  h(mse4i8t8  to  fetter  the  elections  of  the  commonalty; 
that  publicity  be  rather  courted  than  avoided  in  all  their  proceed- 
ings. With  these  and  similar  rules  of  action,  the  medical  colleges 
and  company  may  become  most  beneficially  useful  to  society ; 
without  tnem,  or,  as  has  been  too  frequent,  acting  in  opposition  to 
them,  they  must  expect  bickerings,  intrigues,  and  jealousies 
within,  contempt  and  defiance  from  without. 

The  impending  contests,  which,  for  the  public  good,  we  hope 
to  see  ripened  into  open  hostilities,  will  probably  do  much  towards 
removing  those  besetting  evils  to  which  we  have  thus  slightly 
alluded ;  to  their  wholesome  influence  we  shall  leave  the  remedy, 
in  full  assurance  also,  that  if  they  should  fail,  another  yet  more 
powerfol  is  at  hand,  and  will  very  shortly  be  brought  into  opera- 
tion. The  London  University  will,  in  all  probability,  relieve 
England  from  the  imputation  of  having  no  Medical  School ;  the 

Juestion  then  will  arise,  not  between  the  purchased  diploma  of 
Lberdeen  and  the  idly  earned  degree  of  Oxford,  but  between  the 
scientific  pursuits  and  philosopmc  inquiries  of  St.  Pancras  and 
the  ostentation  of  Pall  Mall  East ;  in  such  a  contest,  both  parties 
under  the  eye  of  the  public,  whose  patronage  is  the  true  and  very 
substantial  reward  of  victory,  we  cannot  doubt  which  party  would 
succeed.  In  order  to  avoid  this  unequal  contest,  to  escape  the 
degradation  of  this  impending  defeat,  the  Royal  College  must  re- 
form themselves  betimes,  they  must  cast  aside  their  pomp,  pride, 
and  prejudice,  forget  their  personalities,  forego  their  cxclusiveness, 
and,  sinking  individual  interests,  betake  themselves  at  once  to  the 
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real  objects  of  the  institution,  the  safety  of  the  public  health— to 
them  at  least 

8aht$  popnU  iuprewML  lex. 

should  be  a  chosen  motto  and  an  undeyiating  rule  of  action. 

Admitting  then,  for  the  sake  of  arffument,  that  we  may  here* 
after  have  medical  bodies  to  whom  the  tirust  may  safely  be  con- 
fided, let  us  inquire  whether  the  Medical  Police  or  the  country  (if 
it  can  be  said  to  haye  any)  might  not  admit  of  considerable 
improyement 

With  the  exception  of  the  quarantine  laws,  and  that  these  re- 
quire considerable  modification  we  admit,  England  has  no  regular 
system  for  the  preseryation  of  the  public  health ;  eyerj^  thing  is 
left  to  indiyidual  precaution  and  to  our  increasing  habits  of  yen- 
tilation  and  cleanlmess ;  but  these  alone  are  not  ahrays  sufiident : 
the  seeds  of  disease  lie  in  so  smaU  a  compass,  and  are  conyeyed  in 
such  subtile  shapes,  that  persons  unacquainted  with  the  yaried 
forms  of  contain  cannot  easily  guard  against  its  generation  or 
diffusion :  thus  it  frequently  happens  that  contagious  disease  has 
risen  to^considerable  height,  before  any  public  precaution  is  taken 
for  its  preyention.    This  had  been  so  frequently  and  seyerely-felt 
in  Ireland,  that  at  length  an  act  (59  Geo.  3,  c.  41,)  was  passed, 
directing  tiiat  officers  of  health  should  be  elected  annually  l>y  the 
inhabitants  of  cities,  lai^e  towns,  and  other  places,  who  are  to  act 
gratuitously,(?)  but  their  expence  to  be  paid  by  a  rate ;  they  are 
to  cause  all  streets  and  lanes,  courts,  yards,  and  houses  let  to 
room-keqiers,  to  be  cleansed  and  pureed,  and  aU  nuisances  pre- 
judicial to  health  to  be  remoyed  therefirom ;  and  all  public  sewers 
to  be  cleansed,  and,  when  necessary,  to  be  coyered  oyer,  and 
aU  lodgments  of  standing  water  to  be  filled  up  or  drained  off; 
and  also  to  cause  and  direct  all  other  matters  and  things  to  be 
done  for  the  yentilation,  fumigation,  and  cleansing  of  any  house 
whateyer,  in  which  feyer,  or  other  contagious   distemper,  shall 
haye  occurred,  and  for  the  washing  and  purifying  the  nersons  and 
clothes  of  the  inhabitants  of  eyery  such  house,  as  shall  ajmear  to 
any  such  officer  of  health  to  be  indispensibly  necessary  for  the 
preseryation  and  security  of  such  parish  against  the  danger  of 
contagion.  No  inconsiderable  number  of  districts,  eyen  in  London, 
could  be  pointed  out,  where  the  active  interference  of  such  officers 
would  be  nighly  useful :  the  air  of  Coyent-Garden,  for  instance,  is 
poisoned  by  the  nuisance  of  decayed  yegetables ;  but  though  the 
stench  must  reach  the  noses  of  the  magistrates  at  Bow-street,  this 
disgraceful  nuisance  has  been  allowed  to  continue  for  years  un- 
abated.    In  other  portions  of  the  town,  closely  inhabited  by  the 
lower  orders,  malignant  fevers  are  well  known  to  exist  every  year 
to  an  alarming  extent :  tliere  are  many  instances  in  which  these 
disorders  can  oe  traced  to  a  cause  of  easy  remedy,  as  the  draining 
VOL.  I. — ju.  2  D 
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of  stagnant  pools ;  yet  as  there  is  no  public  officer  clunrged  with 
this  dulTy  the  evil  is  allowed  to  continue  from  year  to  year,  though 
numberless  lives  are  -sacrificed  by  the  neglect.  It  lias  been  pro- 
posed that  a  surgeon  should  be  attached  to  each  police  ofSce ;  we 
think  the  suggestion  well  deserving  consideration,  not  only  as  such 
an  officer  mi^^t  attend,  under  due  direction,  to  the  removal  of 
nuisances  prejudicial  to  the  public  health,  but  also,  as  his  exami- 
nations and  evidence  on  many  occaaons  might  be  relied  upon, 
where  the  medical  testimony  produced  by  pardes  may  fairly,  be 
doubted. 

The  burial  of  the  dead,  the  slaughtering  of  cattle,  and  the  ex- 
istence of  noxious  and  noisome  trades,  in  the  very  heart  of  our 
towns  and  cities,  are  other  points  in  which  we  are  far  behind  our 
neighbours,  bein^  as  muph  too  lax  as  they  are  too  rigid  in  medical 
pobce.     Eyel^  m  his  Sylva  recommends  die  establishment  of  a 
Necropolis  without  the  walls ;  and  a  projector  of  the  present  day 
has  propounded  a  j>lan  for  raising  a  pj^amid  for  the  reception  m 
the  dead  in  the  neighbourhood  of  Pnmrose  Hill :  being  too  late 
for  the  joint  stock  mania  his  design  has  fallen  to  thc^-  ground. 
There  is  reason,  however,  to  believe  that  necessity  will  shortly 
effect  on  this  head  what  good  taste  should  long  since  have  insisted 
on ;  the  burial  grounds  within  the  city  have  become  so  crowded, 
that  the  sextons  are  in  most-places  obhged  to  use  a  borer  in  order 
to  ascertain  whether  the  previously  deposited  coffins  are  sufficiently 
decomposed  to  allow  of  the  earth  bemff  agaia  opened.     In  1814 
a  report  was  made  to  Parliament  that  the  churchyard  of  St  Mar- 
garet^s,  Westminster,  could  not  be  used  much  longer  as  a  burial 
ground,  **  for  that  it  was  with  the  greatest  difficulty  a  vacant  place 
could  at  any  time  be  found  for  strangers ;  that  the  family  graves 
generally  would  not  admit  of  more  than  one  interment,  and  that 
many  of  them  were  then  too  full  for  the  reception  of  any  member 
of  tne  family  to  which  they  belonged.^    Similar  causes  have  al- 
ready compelled  many  parishes  to  purchase  burial  grounds  out  of 
London,  and  as  it  is  not  found  that  the  removal  of  bodies  to  these 
distances  is  attended  with  any  material  inconvenience,  we  may  hope 
yet  to  see  the  day  when  mture  burials  widiin  the  limits  of  any 
great  city  will  be  strictly  prohibited,  and  that  not  only  as  to  inter- 
ments in  churchyards,  but  as  to  the,  far  more  flagrant  abuse  of 
deposit  in  churcnes-— a  disgusting  remnant  of  the  worst  part  of 
Popish  superstition.  ^^  Among  the  primitive  Christians,  burying  in 
cities  ana  churches  was  not  allowed  for  several  centuries ;  and 
Theodosius,  after  the  triumph  and  establishment  of  Christianity, 
renewed  the  phihibition  upon  the  old  imd  reasonable  eround  that 
graves  within  the  city  were  detrimental  to  the  health  of  the  living; 
Und  it  was  ordered  that  any  person  who  should  disobey  this  law 
was  to  forfeit  the  third  part  of  nis  patrimony,  and  that  tne  under- 
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taker  who  directed  a  fimeial  contrary  to  the  pohibition  was  to  be 
fined  for^  pounds  in  gold.  The  learned  Bm^ham,  in  his  AnH- 
quiiiea  of  the  Churchj.  has  traced  the  gradual  introduction  of  the 
odious  custom  of  burying  in  churches.  It  was  from  the  idea  of 
the  potection  which  womd  be  afforded  by.  consecrated  ground, 
baptised  bells  and  relics,  that  bodies  were  first  interred  in  the 
Ticinity  of  the  church :  to  this  superstition  we  may  ascribe  the 
origin  of  churchyards,  which  took  place  in  the  eighth  century. 
The  reason  alleged  by  Gregory  the  Great,  for  burjring  in  churches, 
or  in  places  adjoining  to  them,  was,  that  their  relations  and  friends, 
remembering  those  whose  sepulchres  they  beheld,  might  thereby 
be  led  to  ofier  up  prayers  tor  them ;  and  this  reason  was  after- 
wards transferred  into  the  body  of  the  canon  law.  The  practice  thus 
iiktroduced  into  tiie  Romish  cnurch  by  Gregory  was  brought  oyer 
here  by  Cuthbert,  archbishop  of  Canterbury,  aoout  the  year  750; 
and  tiie  practice  of  erecting  yaults  in  chancels  and  under  the  altars, 
was  b^un  by  Lanfranc,  archbishop  of  Canterbury,  when  he  had 
rebuilt  the  cathedral,  about  1075.  Since  this  period  many  enact- 
ments ^lasre  been  made  in  different  countries  to  abolish  so  foul  a . 
custom;  {Med,  Jurisp,  v.  i.  p.  92.)  And  in  many  Roman  Ca- 
tholic countries  the  practice  has  either  been  totally  prohibited  or 
gready  restrained ;  but  in  this  Protestant  realm,  this  and  some 
other  superstitious  customs,  are  found  too  profitable  to  be  aban- 
doned even  by  a  reformed  priesthood. 

The  butchers,  no-  doubt,  will  be  equally  tenacious  of  their 
filthy  and  unwholesome  practice  of  slaughtering  in  towns;  the 
dangerous  and  inconvement  mode  of  driving  the  living  animal 
through  the  streets  being  some  fraction  of  a  farthing  in  the  pound 
cheaper  than  carriage  for  carcasses,  though,  on  the  other  iiand, 
it  may  be  contended,  that  the  superior  quality  and  quantity  of  the 
flesh  of  an  animal  unfevered  and  unreduced  by  a  long  journey, 
would  more  than  compensate  this  difference.  The  whole  state  of 
our  markets  is  disgracefrd:  priding  ourselves  on  our  habitual 
cleanliness,  we  might  look  with  shame  at  the  similar  establishments 
of  almost  every  city  of  the  Continent ;  at  Paris  especially  the 
markets  are  kept  in  admirable  order  by  responsible  officers ;  in 
London,  if  there  be  a  clerk  of  the  market,  or  other  functionary 
charged  with  this  duty,  his  only  care  appears  to  be  the  accumula- 
tipn.  of  fees  and  the  exaction  of  douceurs  for  connivance,  (a) 
On  the  Continent,  slaughtering  within  the  walls  is  almost  univer- 
sally prohibited,  {b) 

(a)  The   superintendant  of  fiU-  (J>)  It  would  appear  that  some  of 

Img^te  has  recently  distinf^uished  our  own  cities  have  adopted  this  wise 

himsdf  from  his  brothers  in  S^Ree  by  regulation.    "  A  fine  for  every  beast 

his  active  exertions  to  prevent  the  slaughtered  within  the  walls  of  £xe- 

sale  of  unwholesome  fish.  ter^  was.  held  good  under  a  bye>Iaw. 

2d  2 
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Of  other  nuisances  affecting  the  {public  health  we  have  no  mean 
variety^  aome.indictable,  some  actionable;  but  actions  and  in- 
dictmentsare  equally  left  to  indiyidual  prosecution, — unless  the  next 
ndf^bour  complains,  it  matters  little  how  much  the  passenger 
may  be  oflended.  Thus  we  have  soap-boilers  and  tallow-melters 
in  the  very  heart  of  the  town ;  but  these,  by-the-bye,  the  law 
says  are  not  nuisances ;  and  the  authors  last  quoteo,  who  seem 
to  have  an  afifection  for  black-letter  grim-gribber  (we  hope  widi  a 
view  of  exposing  its  absurdities),  quote  the  following  exquisite 
passage  from  Rolle :— **  Si  homme  fait  Canddls  deins  un  vm,  per 
que  il  cause  un  noysome  sent  al  inhabitants,  uncore  ceo  nest  ascun 
nusans,  car  le  needftdnesa  de  eux  dispensera  ove  le  noisomness 
dell  smeUr 

Thus  also  ancient  breweries,  vomiting  enormous  columns  of 
smoke,  are  by  prescripdon  considered  as  not  beinff  nuisances, 
though  the  lun^  and  property  of  the  people  prove  Ae  contrary ; 
and  the  quantity  of  coal  consumed  wtien  diey  were  established 
may  not  have  been  a  hundredth  part  of  their  existing  consumption. 
Against  die  increase  of  steam  engines  the  k^^iskture  has  wovUkd 
an  ineffiscdve  remedy  in  Stat  1  rad  2  Greo.  4.  c  41,  by  wfii^  it  u 
enacted  that  the  Court  by  which  judgment  outfht  to  be  pronounced 
in  case  <^\  conviction  or  indictment  may  award  costs  to  the  prose> 
cutor ;  and  that  if  it  should  appear  to  such  Court  that  the  grievance 
may  be  remedied  by  altering  the  construction  of  the  furnace, 
it  snail  be  lawful  for  the  Court,  without  the  consent  of  the  prose- 
cutor, to  make  such  order  touching  the  premises  as  it  shall  think 
expedient  for  preventing  the  nuisance  in  future,  before  passing  final 
sentence  on  we  defen&it. 

As  eariy  as  1661,  Evelyn  published  his  Fumifugium,  in 
which,  among  other  things,  ne  recites,  that  durii^  the  scarcity  of 
coals,  (c)  occasioned  by  Uie  siege  of  Newcastle,  m  1644,  infinite 
quantities  of  fruit,  as  they  never  produced  die  like  befoire  or 
smce,  were  grown  in  my  Lord  Bridg^water^s  garden,  in  Barbican, 
and  in  the  Sf  arquis  or  Hertford's,  in  the  Strand.  Lord  Eldon, 
in  givinff  judgment  on  a  case  of  nuisance  by  building,  related 
diat  he  nad  grown  peaches  in  his  garden  in  Grower-s^eet,  the 
rus  in  urbe  m  1800. 

This  leads  us  to  another  point  of  medical  police  which  we  fear 
will  never  be  duly  considered  by  our  legislature,  though   the 

Cowp.  R.  869.    While  this  article  againtt  the  repeal  of  the  duty  od 

was  m  the  press,  a  meeting  has  been  coals  imported  Into  the  port  ai  Lon* 

held  for  the   contideration  of  this  don>   that  if  we  were  pennitted  to 

•ul:(ieet,  and  we  may  therefore  ex*  have  that  necessary  commodity  at 

pect  some  benefit  from  its  public  dis-  any   thing  like  a  moderate   ffdce, 

custion.  London  would  become  as  fiiligmous 

(c)  It  was  used  as  an  argument  at  Binningham. 
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Pariiaments  of  Cromwell  thoug^ht  it  well  worthy  thm  wisdom  to 
enact  an  ordinance  against  the  increase  of  buihmig  in  and  about 
the  capital,  by  which  fines  and  penalties  are  to  be  levied  on  all 
new  houses  erected  in  the  suburbs  (Clare  Market,  Lincoln Vlnn^ 
Fields,  Covent  Garden,  and  Shoe  Lane  excepted)  which  have 
not  four  acres  of  land  continually  used  with  them ;  a  provident 
enactment,  which  it  would  have  been  well  if  the  royal  successor  of 
the  Usurper  had  enforced.  The  Parliament  of  Charles  the  Second 
did,  indeed,  provide  for  the  free  enansion  of  the  great  lungs  of 
London,  the  river,  by  providing  that  no  buildings  should  be 
erected  within  a  certain  dbtance  of  its  banks ;  an  act  most  im- 
providently,  and,  we  make  no  doubt,  most*improperly  repealed  in 
the  present  reign.  Should  quays  ever  be  erected  on  the  river,  the 
owners  of  the  usurped  property,  thus  gratuitously  bestowed  upon 
them,  will  clum  mm  ttie  country  heavy  compensations. 

We  dwell  the  more  upon  this  branch  of  the  subject  from  our 
conviction  that  it  is  one  which  deserves  the  most  serious  consider- 
ation :  to  preserve  for  the  inhabitants  of  this  enormous  metropolis 
all  the  advantages  of  ventilation,  cleanliness,  drainage,  and  water, 
ought  to  be  a  paramount  object  of  legislative  provision.  Nature 
has  done  mucn  for  us,  the  nature  of  the  soil,  the  inequalities  of 
its  surface,  the  abundance  of  excellent  springs,  greatly  facilitate 
the  attainment  of  all  these  requisites  for  healdi ;  that  which  we 
principally  want  is  a  constant,  diligent,  and  directly  responsible 
supenntendence  to  prevent  the  dbstruction  or  abuse  of  these 
advantages.  A  Once  hiffhly-favoured  individual  obtained  for 
himself  the  inspection  of  all  tne  gasometers,  for  fear  we  should  be 
blown  up ;  we  wish  that  some  equally  patronised  speculator  would 
save  us  from  being  suffocated,  {d) 

From  the  general  consideration  of.  public  health,  we  shall  pass 
to  that  disease  of  individuals  whicn  rendera  them  peculiarly 
subjects  for  legislative  protection.  In  the  wide  range  of  medico- 
legal study  there  is  not  a  subject  on  which  the  united  services  of 
lawyen  and  physicians  is  so  frequently  required  as  in  the  inves- 
tigation of  cases  of  alleged  insanity ;  nor  is  there  a  point  of 
medical  police  more  worthy  the  serious  attention  of  the  legislature 
than  the  proper  custody  of  idiots  and  lunatics.  Unfortunately 
also,  these  are  subjects  on  which  the  increasing  frequency  of 
madness  in  all  its  forms  renders  it  necessary  that  the  law  should 


{d)  According  to  the  population  portion  being  one  in  7S.    The  mean 

returns  of  Great  Britain  in  1811,  the  of  all  the  counties  of  England  was 

mortsfitj  in  the  county  of  Middlesex  49,  and  that  of  all  the  counties  of 

(in  whidi  London  is  situated^  was  Wales  was  60. — Beck,  Med.  J^risp. 

I  in  36,  wlule  the  county  or  Car-  tmei.  Ymimg.  Med.  Lit. 
digan  was  the  healthiest,  the  pro- 
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be  reduced  into  a  more  systematic  arrangement  than  it  has  at 
present  received :  we  do  not  ask  a  mere  consolidation  of  the 
statutes,  but  a  consolidation  of  jurisdiction. 
^  The  King,  it  is  said,  Jias  the  guardianship  of  idiots  and  luna- 
tics, and  by  a  special  warrant  delegates  nis  authority  to  the 
Lord  Chaii&llor  for  the  time  being :  this  practice,  no  doubt,  arose 
at  a  time  when  the  judicial  employments  of  that  high  functionary 
were  not  as  extensive  as  they  now  are ;  the  first  question,  therefore, 
which  presents  itself  is,  whether  in  futtd«  it  wotdd  not  be  ex- 
pedient to  grant  this  special  warrant  to  some  other  high  legal 
authority  less  over-burthened  with  business ;  and  then  we  might 
have  an  opportunity  of  considering  whether  the  whole  duty  of 
superintenain^  the  care  of  the  unhappy  persons  subjected  to  the 
junsdiction  might  not  be  committed  to  the  same  officer;  there 
might  then  be  one  law  for  rich  and  poor ;  but  while  a  Commission 
out  of  Chancery  remains  the  mode  of  deciding  on  mental  com- 
petence, the  poor  -are  of  necessity  deprived  of  protection  and 
redress.  Nor  is  it,  indeed,  the  absolute  poor  only  who  have  to 
complain  of  the  expensive  process  of  this  jurisdiction ;  few  mode- 
rate fortunes  would  bear  the  cost  and  waste  of  a  Commission  of 
Xiunacy.  In  1799  the  lowest  estimate  of  a  commission  was  12(M., 
and  we  well  know  that  law  has  not  become  cheaper  since  that 
period ;  but  the  cost  of  the  commission  is  the  least  burthensome 
expense,  the  consequential  charges  are  yet  more  heavy.  In  order 
to  elucidate  this  pomt  we  cannot  do  better  than  transcribe  the 
paper  delivered  to  the  Chancery  Commissioners  by  Mr.  Forster, 
a  gentieman  whose  long  and  extensive  experience  entities  his 
opinions  to  considerable  weight. 

''Amongst  the  many  complaints^  which  have  been  raised  against  ^  delay 
and  expense  of  proceedings  in  the  Court  of  Chancerv^  there  is  no  branch  of 
its  practice  where  these  evils  are  more  glaring  and  burthensome  tfum  in 
the  jurisdiction  of  the  Court  in  matters  of  lunacy.  For  the  protection  of  the 
persons  and  property  of  those  unfortunate  beings,  who  are  incompetent  to 
the  care  and  management  of  themselves  and  their  estates^  the  l^g»  in 
right  of  his  prerogative^  has  generally  delegated  to  the  Lord  Chanodlor, 
Lord  Keeper^  or  Lords  Commiiisioners  of  the  Great  Seal,  by  warrant  under 
his  sign  manual^  countersigned  by  the  two  Secretaries  of  State^  the  eustody 
of  idiots  and  lunatics^  and  the  power  of  administeiing  their  property. 
This  power,  beinff  specially  vested  in  the  Lord  Chancellor,  cannot  be 
exercised  by  the  Master  of  the  Rolls,  or  the  Vice-Chancellor,  who,  of  con- 
sequence, can  entertain  no  applications  in  matters  of  lunacy.  Hence  the 
delay  which  frequently  occurs  in  proceedings  falling  under  this  jurisdiction  ; 
for^  whilst  applications  in  causes^  for  bankruptcy,  or  under  special  acts  of 
parliament, -may  be  made  indifferently  to  the  Lord  Chancellor,  or  the  Vice- 
Chancellor,  and,  in  the  first  and  third  cases,  to  the  Master  «f  the  BoiU 
also,  all  subjects  of  lunacy  must  come  under  the  purview  of  the  former 
alone. 

*'  This  delegated  jurisdictipn  of  the  Lord  Chancellor,  in  matters  of  lunacy, 
is  much  more  comprehensive,  and  embraces  a  much  larger  proportion  of 
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the  pracdoe  of  the  Courts  than  may,  perhaps,  be  generally  known  to  the 
pubHc.  Thb  office  of  the  secretary  of  lunatics  affords  a  melancholy  proof 
that  nisanity  is  a  daily  increasing  malady  in  this  country ;  and  scarcely  a 
family  can  be  found  whose  members  and  connections  are  entirely  free  from 
this  lamentable  imperfection  of  human  intellect.  Whilst  suits  pepding  in 
the  Court  of  Cliancery  are  confined  to  some  specific  and  definite  objects, 
the  verdict  of  a  juij  upon  a  commission  of  lunacy  at  once  places  under 
the  administration  of  the  Great  Seal  the  whole  of  the  affairs  of  the  incom- 
petent person,  not  unfrequently  embracing  almost  every  subject  cognizable 
m  a  oourt  of  equity,  and  rendering  indispensible  the  institution  and  prose- 
cation  of  numerous  suits  and  other  proceedings,  which,  if  insanity  had  not 
intenrened,  would  have  been  unnecessary.  All  proceedings  in  matters  of 
lunacy  are  moreover  clogged  with  difficulties,  formal  proceedings,  and 
technicalities,  peculiar  this  to  branch  of  the  practice  of  the  Court ;  for  the 
powers  of  the  committee  of  a  lunatic's  estate  are  of  themselves  most  nar- 
row  and  limited,  no  discretion  in  the  management  of  the  property  com- 
mitted to  his  care  is  vested  in  him:  but  the  power  to  do,  as  well  as  the 
indemnity  for  doinf,  every  specific  and  individual  act  must  be  obtained  from 
the  Court.  And  uie  mode,  m  which  this  power  and  indemnity  are  to  be  ob- 
tained, is  not  less  objectionable  than  the  necessity  of  obtaining  them :  when- 
ever it  is  necessary  to  do  any  act  for  the  improvement  of  the  lunatic's  estate,  to 
grant  leases,  repair  builduigs,  enfranchise  copyholds,  adjust  accounts  or 
claims,  or  take  any  proceedings  whatever  relatmg  to  the  estate  or  concenia 
of  the  lunatic,  a  petition  must,  in  every  case,  De  presented  to  the  Lord 
Chancellor,  who  rerers  the  matter  to  the  consideration  of  the  Master,  who 
reports  his  opinion,  which  opinion  must  be  confirmed  by  the  Court  upon 
another  petition,  before  the  act  or  proceeding  in  question  can  be  done  or 
taken.  For  the  passing  of  every  annual  account  by  Uie  Committee  before 
the  Master,  he  must  in  like  manner  obtain  an  order  upon  petition,  and  he 
(amnot  even  pay  any  balance  which  maybe  in  his  hands  into  Court,  without 
a  similar  order  made  also  upon  petition.  The  only  mode  in  which  any  ap- 
plication whatever  in  matters  otlunacy  can  be  made  to  the  Lord  Chancellor 
la  by  petition,  setting  forth  the  circumstances  and  grounds  on  which  it  is 
made,  supported  generally  by  affidavits  verifying  the  facts;  and,  upon 
every  oroer,  referring  particular  subjects  to  the  consideration  of  the 
Master,  evidence  must  again  be  gone  into  and  product  in  his  office.  The 
power  of  the  Master  is  strictly  limited  to  the  letter  of  the  order  of  reference, 
and  he  can  take  into  his  consideration  no  subject  relating  to  the  lunatic, 
however  trivial,  without  express  directions  from  the  Court.  The  delay 
and  ejpense  occasioned  by  tnese  proceedmgs  may  rea^y  be  imagined  to 
be  enonnous;  but  the  expense  is  still  further  increased  in  eyery  case 
m  which  the  order  of  the  Court  is  to  be  acted  upon  by  the  Accountant 
General.  This  occurs  whenever  the  Committee  has  to  pay  into  Court  hib 
annual  balance,  and  whenever  a  sum  of  money  is  to  be  paid  into  or  received 
out  of  Court;  and  also  wherf  stocks  are  to  be  transferred  into  or  from  the 
name  of  the  Accountant  General,  or  are  to  be  sold  or  purchased  by  him. 
All  orders  in  matters  of  Iimacy  are  drawn  up  by  the  Lord  Chancellor's 
secretary  of  lunatics;  but  all  orders  to  be  acted  upon  by  the  Accountant 
Oeneral  must  be  drawn  up  a  second  time  by  the  registrar,  and  also  entered 
by  him.  Thus  the  expense  of  every  order  of  this  nature  is  more  than 
doubled." 

This  well  elucidates  an  apparent  principle  of  the  legislature : — 
^*  let  nothing  be  done  in  one  office  which  can  by  any  possibility  be 
divided  among  five.'"    Even  the  Chancellor  nas  not  the  whole 
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guardianship  of  lunatics,  the  important  duty  of  visiting^  lunatic 
assylums  and  private  madhouses  is  confided  to  Commisnoners 
appointed  by  the  College  of  Physicians.  That  medical  officers  are 
best  calculated  to  perform  this  duty  we  will  not  deny ;  but  that 
there  should  be  some  superior  power  to  watch  the  execution  of  the 
duty  is,  we  think,  undeniable.  There  have  been  exposures  a£ 
late,  as  to  the  manner  in  which  piuper  lunatics  have  been  treated 
in  the  County  of  Middlesex  which  would  determine  this  ouestion, 
even  if  it  were  dotibtful :  without,  therefore,  any  wish  to  aod  to  the 
number  of  assailants  of  the  College  of  Physicians,  we  must  be 
permitted  to  doubt  whether  the  abuses  and  enormities  exposed  in 
the  late  and  some  previous  inquiries  could  have  existed  if  the 
Commissioners  had  done  their  duty.  It  was  once  proposed  that 
a  single  visiting  officer  should  be  appointed,  and  a  Bui  actually 
passed  the  Commons  for  that  purpose ;  the  authors  of  Medical 
Jurisprudence  characterise  this  proceeding  as  a  job,— no  doubt 
it  was  one, — and  give  at  least  specious  reasons  for  confiding  the 
duty  to  a  succession  of  Commissioners.  They  say,  '*  Our  prin- 
cipal objection,  however,  is  to  the  permanence  of  the  appointment ; 
under  the  present  system  much  benefit  arises  from  the  occasional 
change  of  visitors,  by  which  means  the  unfortunate  patients  are 
brought  under  the  view  of  a  greater  number  of  medical  observers 
than  could  be  otherwise  obtained  for  them.  A  permanent  officer 
may  (tvill)  soon  be  reconciled  to  abuses  and  become  callous  to 
suffering ;  while  under  the  visitation  of  a  temporary  committee, 
the  subject  is  kept  fresh  and  vivid  with  all  the  interest  of  novelty, 
at  least  in  the  minds  of  the  members  last  elected.  The  period 
for  which  each  member  serves  on  the  committee  (three  years),  and 
the  extent  of  the  pecuniary  emolument,  hold  out  no  mducement 
to  jobbing  or  canvas,  even  if  the  learned  and  honourable  body 
womd  allow  It,  and  a  consequent  security  is  afforded,  that  none 
will  be  elected  from  undue  motives ;  there  is  always  a  risk  of  a 
contrary  result  when  a  well  paid  and  permanent  office  is  made  the 
object  of  patronage ;  an  improper  person  is  frequently  selected, 
and  when  those  who  have  been  originally  well  appointed  become 
incapable  by  age,  infirmity,  or  other  incapacity,  there  is  always  a 
delicacy  and  difficulty  in  their  removal.^^  The  authors  then 
propose  that  the  le^l  Commissioners,  named  by  the  Lord  Chan- 
celnir;  should  be  joined  in  this  duty  of  inspection  with  the  medical 
Commissioners,  elected  by  the  College :  **  the  former  mi^t 
acquire  experience  in  judging  of  the  ever- varying  forms  of  lunacy, 
and  the  latter  would  gain  legal  assistance  m  the  execution  of 
their  duty.**^  This  suggestion,  as  far  as  it  goes,  might  deserve 
consideration,  admitting,  for  the  sake  of  argument,  that  the 
Chancellor's  Commissioners  are  men  of  competent  ability :  possi- 
bly they   are  so;    but   the  proceedings  in  Lord   Portsmouth'^s 
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cMe,  when  two  special  Commissionei^,  HuUock  and  Trower,  (e) 
were  added  to  the  list,  implied  the  contrary.  Either  the  ordhiary 
Commissioners  were  deemed  inefficient  for  the  determination  of  an 
intricate  and  important  question ;  or  else  an  undue  regard  was 
shown  to  an  individual  case. 

That  which  is  wanting  iti  the  whole  jurisdiction  of  lunatics  is 
a  connected  chain  of  respondbility  and  subordination ;  this  great 
olgect  cannot  be  attainea  while  the  several  functions  are  distributed 
in  numerous  offices;  they  should  be  united  in  one;  and,  in  order  that 
that  one  should  be  effective,  it  should  be  separated  as  widely  as 
possible  from  the  over-burthened  Court  of  Cnancery. 

The  subject  of  a^,  especially  as  respecting  puberty,  is  amply 
treated  of  m  tlie  third  and  fourth  of  the  works  biefore  us ;  and,  in 
the  former,  questions  of  marriage,  divorce,  impotence,  and  sterility, 
occupy  a  considerable,  yet  we  scarcely  can  say,  undue  space; 
pregnancy,  gestation,  dehveiy,  tenancy  oy  the  courtesy  of  England, 
supposititious  children  and  legitimacy  then  follow,  and  constitute, 
a  most  important  branch  of  lego-medical  inquiry.  Few,  who  have 
not  looked  carefully  on  this  subject,  can  form  any  idea  of  the 
numerous  sub-divisions  into  which  these  subjects  ramify,  nor  of 
the  number  of  miestions  and '  principles  on  which  the  Jurist 
must  resort  for  illustration  to  the  science  of  the  Physidan. 
The  cdebrated  Douglass  cause,  the  Annedey  and  Sianbury 
Feeraces,  and  the  more  recent  cases  of  Sergison  and  Serrison 
and  tne  Gardiner  Peerage,  may  satisfy  most  readers  of  the 
necessity,  unfortunately  also,  of  the  uncertainty  of  medical 
testimony:  we  may  fiurly  hope,  that  the  increasmg  study  of 
mediod  jurisprudence  will  enaole  the  faculty  to  free  themselves 
from  the  opprobrium  which  has  hitherto  attached  to  them ;  and 
towards  this  object,  the  work  of  Dt*  Gordon  Smith,  on  Medical 
Evidence,  though  not  as  perfect  as  it  may  hereafter  be  rendered, 
may  be  a  useful  assistant. 

The  shortest  possible  period  of  gestation  cannot  often  be  a 

Juestion  raised  in  an  English  Court :  ^^  Prater  es/,^  say  our 
urists,  *'  auem  nuptue  demonstrant^  and  if  a  chUd  be  bom 
within  an  nour  of  the  ceremony,  there  is  a  foregone  conclusion 
that  the  husband  is  the  fiither.  The  joint  authors  controvert 
this  position  :•— 

**  If  a  man  marries  a  woman  who  is  pregnant,  he  is  generallv  to  be  sup- 
posed cognisant  of  the  fact,  and  that  he  is  the  father  of  the  child ;  and  the 


(tf)    Now   Baron    HuUock    and  ferment.   The  contraiy  has  generally 

Master  Trower :  it  would  be  well  if  been  the  case :  a  man  u  usually  made 

the  appointment  as  Commissioners  a  Commissioner  either  before  he  has 

were  more  frequently  considered  as  got  business,  or  after  he  despairs  o 

the  stepping  stone  to  higher  pre-  getting  any. 
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liWi  wldch  ttgBidM  the  time  of  birth  and  not  of  conception^  (tliough  it  luet 
tlw  tenn  pHmO'genihu  not  /wtmo-na/ict)  pronounces  it  legitimate.  But  tlie 
huabtmd  may  hare  been  imposed  upon,  and  utterly  ianorant  of  his  wife's 
state.(/)  A  man  returning  from  abroad  (to  put  the  case  of  non-access 
more  stronglT)  marries  immediatelr  on  his  aniral:  witliin  four  or  fire 
montlis  liis  wife  is  delirered  of  a  pernect  diild  which  lires :  shall  such  diild 
Inherit?  On  the  one  hand,  jmiimttAir  pro /Mfre  quern  nupHa  demomttntmi ;  on 
the  other,  the  ordinary  course,  of  nature  prohibits  the  supposition  that  the 
child  can  be  the  offiipring  of  the  husband.  But  see  RoUe  Ab.  Tit  Bastaid 
p.  3^8,  where  the  woman  w;as  groaemeni  ensient  the  issue  was  held  urn 
nwlupr,  and  contrary  dedsioiu  dted  there :  see  also  Fozcroft's  case.  Rolle, 
Abr.  3^,  et  sec.  45.  So  also  a  man  may  purposely  many  a  pregnant  woman 
to  disappoint  his  supposed  heir  at  law ;  on  the  other  hand  a  woman  may 
for  some  purpose  of  malignity  bastardize  her  offspring,  as  was  the  case  of 
Sarage  the  poetC^)"    Par.  and  Fonb.  Med.  Jurisp.  817. 

So  also  in  case  of  non-access  for  a  certain  time,  and  Aat 

months  after  the  return  of  the  husband  a  child  was  bomi  it  would 
be  a  question  whether  the  time  of  gestation  could  have  been  com- 
pleted; though  it  has  been  held  "  that  if  the  husband  was  in 
m  England  during  any  part  of  the  time  between  the  conception 
and  the  birth  (without  an^  reference  to  the  physiological  impos- 
sibility of  the  fact)  the  child  would  be  deemea  ksitiniate  (Rex  «. 
Alberton,  1  Raym.  395.)4  Par.  and  Fonb.  217-  In  the  case  of  the 
Marechal  de  Richelieu,  the  Parliament  of  Paris  decreed  that  the 
infimt  at  five  months  possessed  that  capability  of  living  to  the 
ordinary  period  of  human  existence  {mMlM)  which  the  law  of 
France  required  for  establishing  its  title  of  inheritance,  ib.  244. 

The  more  ordinary  discussion,  however,  arises  on  the  possible 
prolongation  of  this  period.  The  medical  ^tuthorities  allow  nine 
calendar  mondis  or  forty  weeks  to  be  the  usual  term,  die  law  is  said 
to  give  eleven  days  more ;  but  as  to  this  see  the  elaborate  note  of 
the  late  Mr.  Hargrave  to  Coke  Litt.  republished  in  his  Jurisconsult 
Exerdtations.  Numerous  instances  are,  however,  cited  by  our 
authors  of  much  longer  periods.     *'  Thomas  Bertholin  relates  of  a 

(f)  In  Cuthbert  and  Brown,  mate :  9  and  10  Will.  3.  c.  11;  private 
DubDn,  C.  P.  18S1,  an  action  was  act«  ib.^a  most  scandalous  job  Tin 
brought  against  the  defendant  for  our  own  time  the  life  of  a  celebrated 
deceit,  by  inducing  the  plaintiff  to  lawyer  and  politician  was  made  mi- 
marry  a  woman  who  was  at  that  berable  by  thp  malignant  declaratioii 
time  pregnant.    P.  &  F.  n.  of  his  wife,  that  one,  b^  with  re- 

(g)  In  1697,  the  Countess  of  Mac-  fined  malice  she  refused  to  spediy 
desneld  declared  the  child  with  which  which,  of  her  children  was  not  Aw. 
she  was  then  pregnant  to  have  been  It  is  somewhat  eztraor^Unary  that 
begotten  by  the  Earl  of  Riyers  ;  in  the  son  on  whom  the  fiEVther's  suspi- 
consequence  of  which  confession,  dons  fixed,  bore  so  strong  a  resem- 
without  any  jirevious  proceeding  in  blance  to  him,  that  be  might  havq 
the  Ecclesiastical  Court,  an  act  of  affiliated  himself  ore  temts  in  any 
parliament  was  passed  annulling  the  court  of  good  conscience  in  the 
marriage  and  aedarmg    the    child  world. 

with  which  she  was  enseini  illegitl- 
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young  gill  at  Leipsic,  who^on  accusiiu;  a  pecson  of  baving  seduced 
her,  was  confined  and  stricthr^^uaided.  (Quit  cuatodiet  ipsoa  cus^ 
todesf)  *'  At  the  end  or  nxteen  months  she  brought  forth  a 
duld  which  lived  two  days.""  Beck,  198.  Petit,  states  ^'  that  many 
'faculties  of  medicine,  forty-seven  celebrated  authors,  and  twenty- 
three  French  physicians  and  surgeons  agree  in  believing  that 
delivery  may  be  delayed  to  the  eleventh  and  twelfth  mondi ;  nay, 
thdt  it  is  perfectly  demonstrated  that  this  frequently  occurs.^  in. 
^<  Duliquar,  cUnurnon  major  to  the  r^riment  of  Atfeld,  testifiedy 
that  with  three  children  which  his  wifeiaA  produced,  the  term  in 
two  had  been  thirteen  and  a  half  months,  and  in  the  third,  eleven 
months ;  and  that  he  had  recognised  the  existence  of  each  of  the 
pregnancies  at  four  months  and  a  half,  by  the  most  infallible  siffn, 
the  motion  of  the  child.^  This  testimony  is  entitled  to  consi<&r- 
able  weight.  '*  Lepecq  de  la  Cloture  also  gave  an  opinion  in  fiivour 
of  the  widow ;  and  quoted  similar  cases  from  his  own  observation. 
This  author  dwelt  much  upon  the  inertness  which  grief  produces 
on  the  uterine  organs,  and  conceived  that  the  languor  which  sorrow 
causes  may  retard  the  pn^ciess  of  gestation.^  ib. 

*'  The  last  case  which  i  shall  notice/^  says  Dr.  Beck,  <<is  one 
that  enlisted  aU  the  mediciil  talent  of  France  in'  its  discussion. 

Charles  ,    aged  upwards  of  seventy-two  years,  married 

Ren^,  aged  about  thir^  years,  at  the  commencement  of  the 
year  VJ&%  They,  were  married  nearly  four  years  without  having 
any  issue.  On  tne  7th  of  October,  1762,  ne  was  taken  ill  with 
fever  and  violent  oppression,  which  remained  imtil  his  death.  The 
last  symptom  was  so  severe,  that  he  was  forced  to  sit  in  his  bed, 
nor  could  he  move  without  assistance.  In  addition  to  these,  he 
was  seized  with  a  dry-gangrene  of  the  leg  on  the  21st,  and  with  this 
accumulation  of  disease,  ne  gradually  sunk,  and  died  on  the  17th 
of  November,  aged  seventy-six  years.  Ren6e  had  not  slept  in 
the  chamber  during  his  illness ;  but  about  three  and  a  half  months 
after  his  death,  she  suggested  that  she  was  pregnant ;  and  on  the 
3d  of  October,  1763,  (within  four  days  of  a  year  since  the  illness 
of  her  husband,  and  ten  months  and  seventeen  days  after  his 
death)  she  was  delivered  of  a  healthy,  well  formed,  and  full-sized 
child.  The  opinion  of  Louis  was  asked  on  this  case,  and  he  de- 
clared that  the  offspring  was  illegitimate.  Had  he  rested  at  this, 
even  the  advocates  of  protracted  gestation  might  probably  not  have 
murmured,  as  the  circumstances  were  rather  too  powernd  for  the 
interposition  of  this  favourite  doctrine.  But  he  took  occasion,  in 
his  consultation,  to  attack  the  opinion  generally,  and  to  deny  the 
possibility  of  the  occurrence  of  such  cases.  Among  the  arguments 
which  he  adduces  are  the  following :  that  the  laws  of  nature  on 
this  subject  bre  imiuutaMe ; — that  the  foetus,  at  a  fixed  period,  has 
received  all  the  nourishment  of  which  it  is  susceptible  from  the 


/ 
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mother,  and  becomes  as  it  were  a  forei^  body ;  that  married  fe- 
males (h)  are  very  liable  to  error  in  their  calculations ; — ^that  the 
decisions  of  tribunals  in  favour  of  protracted  gestation  cannot 
overturn  ^  physical  law ;— and,  finally,  that  the  vnrtue  of  females, 
in  these  cases,  is  a  very  uncertain  guide  for  legal  decisions.  <'  If 
we  admit,^  says  he,  ^'  all  the  facts  reported  by  ancient  and  modem 
authors,  of  delivery  from  eleven  to  twenty-three  months,  it  will 
be  very  commodious  for  females ;  and,  if  so  great  a  latitude  is 
allowea  for  the  production  of  posthumous  heirs,  the  collateral  ones 
may  in  all  cases  abandon  their  hopes,  unless  sterility  be  actually 
present''  ib.  200. 

We  cannot  approve  either  the  reasoning  or  the  feeling  of  this 
obiter  dictum,  and  cannot  allow  the  vulgar  sarcasm  with  which 
it  concludes  to  pass  without  reprehension.  The  laws  of  nature  on 
this  subject  cannot  be  said  to  be  immutable ;  for  as  the  period  may 
avowedly  be  shortened  between  the  seventh  and  ninth  month, 
there  can  be  no  good  reason  for  concluding,  in  the  face  of  tesdmony 
to  the  contrary,  that  it  may  not  sometimes  be  prolonged.  We  would 
much  rather,  therefore,  believe  that  nature  nad  committed  one  of 
her  innumerable  vagaries,  than  that  a  woman  of  previously  esta- 
blished character  would  be  Ruilty  of  incontinence :  it  is  easier  to 
us  to  believe  that  grief  would  prolong  gestation,  than  that  its  first 
impulse  would  j^ve  way  to  a  guilty  passion.  For  these  reasons, 
and  because  no  impossibility  has  been  physically  demonstrated, 
while  strong  presumptions  have  been  raisea  to  tiie  contrary,  we 
coincide  in  opinion  with  those  authorities  which  have  deddied  for 
legitimacy  in  a  fairly  doubtful  case,  from  the  previous  character 
of  the  woman — proeaumitur  pro  legitimatione. 

"  The  Pretor  L.  Papirius  declared  a  child  bom  at  thirteen  months  Ie» 
gitimate,  on  the  grounos  that  there  was  no  certain  period  for  the  completion 
of  gestation.  The  Emperor  Adrian^  at  a  subsequent  period^  as  we  are  in- 
formed by  Aulus  Gellius,  declared  an  infant  legitimate  which  was  bom 
eleven  months  after  the  death  of  its  father,  on  account  of  the  unsuspected 
and  undoubted  virtue  of  tl\e%idow.  A  similar  case  is  mentioned  by  Gode- 
froy,  in  his  notes  on  the  novels  of  Justinian.  A  widow  was  delivered 
fourteen  months  after  the  death  of  her  husband,  and  her  issue  pronounced 
le^timate  by  the  Parliament  of  Paris.  It  impeared  that  she  had  lived 
with  the  relatives  of  her  husband,  during  the  wnole  period  of  widowhood  ; 
that  they  had  never  observed  any  impropriety  in  her  conduct,  and  they 
also  testified  to  the  deep  and  constant  grief  she  had  manifested  for  the  loss 
of  her  partner."— Beck,  198. 

(A)  Thouffh  it  may  at  first  right  can  do,  but  are  obliged  to  reckon 
^pear  paraoozical,  yet  there  is  some  from  the  first  stoppage  of  menstrua- 
reason  lor  preferrinff  the  testimony  tion,  (an  unceitain  rule  at  best) 
of  unmarried  females  of  tolerably  making  .  an  allowance  of  fourteen 
good  character  on  this  point,  since  days,  which  must  frequently  be  as 
they  can  often  calculate  from  a  single  much  as  twelve  or  thirteen  days 
coitus,  which  married  women  seldom  wrong. 
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Thus  conception,  gestation,  parturition,  and  the  filiation  of 
children,  may  be  amply  elucidated  by  the  science  of  the  medico- 
jurist;  his  aid  is  almost  equally  important  in  numerous  other  ques- 
tions arising  in  dvil  judicature,  as  in  ascertaining  the  right  of  a 
father  to  be  a  tenant  by  the  courtesy,  in  actions  for  injuries,  mala 
prajeisj  adulterations  m  food,  the  validity  of  insurances  on  lives,(t) 
and  points  of  doubtful  inheritance  depending  on  the  survivorship  of 
persons  destroyed  by  some  common  calamity. 

Impositions,  and  feigned  diseases,  from  the  precrnancy  of  the 
fanatic  Johanna  Southcott  to  the  shirking  of  a  local  militia  man, 
from  Mary  Tofb,  the  mother  of  rabbits,  to  Anna  Moore,  the 
fasting  woman  of  TutburV)  whether  the  deceit  be  practised  as  reli- 
gious imposture,  to  excite  compassion,  or  to  avoid  the  execution 
of  a  duty,  require  the  judgment  of  medical  authority ;  nor  must 
die  witness  or  examiner  think  that  he  has  an  easy  task  before  him: 
there  is  not  one  of  the  cases  cited  by  our  authoft  in  which  some 
learned  doctor  has  not  been  imposed  upon,  and  in  most  of  them  the 
medical  partisans  have  generally  been  the  most  violent  and  the 
most  positive.  It  is  probable  that  the  Mendicity  Society  could 
furnish  many  most  curious  instances  of  the  ingenuity  displayed  by 
the  b^gars  of  London  in  simulating  disease,  and  the  annals  of  the 
military  and  naval  hospitals  are  full  of  the  history  of  malinge^ 
rer8,(k)  and  reluctant  recruits ;  to  the  former  it  appears  that  the 
mutura  diabolica^  compounded  of  all  that  is  most  bitter,  nauseat- 
ing, but  innocuous  in  the  pharmacopeia,  administered  in  minute 
doses  every  half  hour,  is  an  unfailing  remedy ;  but  for  the  detec- 
tion of  the  obstinate  impostor,  determined  to  avoid  military  service, 
more  skill  is  necessary-  Dr*  Paris  cites  the  case  of  a  soldier  in 
the  African  corps,  wno  affected  somnolency  so  well  that  neither 
the  shower  bath  nor  shocks  of  electricity  msiurbed  his  pretended 
slumber ;  but  on  a  proposal  to  apply  tne  actual  cautery  (red  hot 
irons)  his  pulse  rose.  l)r.  Beck  mentions  a  curious  instance  of  a 
conscript  who  declared  himself  deaf,  and  resisted  all  the  devices 
of  the  surgeons  to  detect  him  ;  at  the  moment  he  was  about  to 
be  dischaged,  a  small  coin  was  secretly  dropped  and  clinked  at  his 
feet  A  cannon  had  not  roused  him,  but  the  sacra  fames  did— ^ 
he  turned  round  and  looked  for  the  money. 

But  criminal  Jurisdictions  are  those  before  which  medical  testi- 
mony is  most  nequently  and  most  obviously  required.  In  every 
form  of  murder  and  suspected  murder,  the  moriendi  mUleJigurcB 
are  to.be  examined  by  the  medical  attendant :  it  would  be  well  if 
we  could  say  by  the  medico-jurist ;  but,  from  the  neglect  of  this 
study  by  the  mass  of  the  profession,  many  and  serious  evils  have 

(f)  Insurance  from  fire  also  is  c|ipa-    non  of  spontaneous  combustion* 
ble  of  illustration  by  the  phenome-        (Ar)  Seeflarman's  Military  Inquiry. 
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ensued,  and  the  strangest  incongruities  of  testimony^  have  arisen 
upon  the  plainest  cases ;  it  is  impossible  to  read  the  evidence  given 
on  the  trials  of  Donellan,  Elua  Penning,  Donnell,  and  many 
others,  without  being  struck  either  by  the  paucity  of  information 
or  the  laxity  of  moral  feeling  evinced  b^  many  witnesses;  the 
law  indeed  is  partly  to  blame;  instead  of  insisting  on  the  testimony 
of  competent  and  responsible  authorities,  the  Courts  must  be 
content  with  any  witness,  whether  shop-boy,  master,  or  apprentice, 
whom  the  parties  choose  to  put  into  the  box :  these,  in  too  many 
instances,  act  as  partisans  to  support  a  case,  not  as  auxiliaries  to 
the  purposes  of  justice.  Before  coroners  (a  class  now  held  in  very 
considerable  ana,  we  fear,  deserved  disrepute),  this  evil  is  c£ 
most  frequent  and  dangerous  occurrence,  especially  since  the 
greater  number  of  these  nmctionaries  have  (as  we  believe  in  the 
teeth  of  the  dictum  of  the  Eing^s  Bench  most  illegally)  shrouded 
the  proceedings  of  their  Courts  in  that  obscurity  which  ignorance 
loves  and  m^versation  covets.  Even  while  we  are  writing,  a 
coroner,  who  has  usually  held  his  inquests  in  public,  took  the 
opportunity  of  excluding  the  reporters  for  the  press  from  an  in- 

auest  on  the  body  of  a  gentleman  of  considerable  wealth,  who  had 
ied  immediately  after  taking  laudanum.  We  would  not  confound 
the  post  hoc  witn  the  propter  hoc;  but  we  must  confess  there  was 
reasonable  ground  for  suspicion  in  this  case,  and  that  suspicion 
would  have  been  best  repelled  by  publicity.  The  coroner,  no 
doubt,  would  be  highly  offended,  if  on  his  next  sitting  at  the 
Triumphant  Chariot  or  Crooked  Billet,  he  should  be  told  tiiat  he 
makes  one  law  for  the  rich  and  another  for  the  poor :  but  let  him 
ask  his  own  conjBcience  whether  there  may  not  be  some  grouftd 
for  the  imputation.  Not  being  publicly  assured  of  the  contrary, 
the  Insurance  Office  at  whicn  this  gentleman  may  have  had 
policies,  may  doubt  whether  he  did  not  die  by  his  own  hand,  (/) 
and  whether  the  policies  are  not  therefore  void ;  shall  it  be  said 
that  they  are  bound  by  a  coroner'^s  inquest  held  in  the  dark  ?  cer- 
tainly not.  The  false  delicacy  of  the  family  and  the  imprudent 
acc[uiescence  of  the  coroner  wiU  then  have  occasioned  a  litigation 
which  notoriety  would  have  avoided. 

(/)  We  may  take  occasion  to  ex-  greatest  number  of  risks,  brain  fevers 
cept  to  thisvaeue  term,  and  to  pro-  included.  We  fear  there  is  not  one 
test  against  tne  inhumanity  of  the  now  which  insures  against  diis  dread- 
practice  of  vitiating  the  policies  of  ful  evil  (The  Amic-able  Society  having 
those  who  destroy  themselves  during  lately  altered  its  rule) ;  but  as  some 
well  authenticated  mental  derange-  companies  are  more  liberal  than 
ment,  the  most  dreadful  calamity  to  others,  prudent  fathers  will  seek  that 
which  human  nature  is  subject,  institution  which  allows  the  greatest 
Every  provident  man  will  go  to  that  latitude,  even  if  they  must  pay 
office  which  will  secure  bis  family  some  few  shillings  p^r  anniim  for  the 
against    the    consequences    of  the  increased  risk. 
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The  range  of  medico-legal  inquiry,  however,  on  the  subiect  of 
criminal  matters  is  so  wide,  and  generally  so  well  known,  that  we 
shall  not  extend  this  article  by  any  analysis  of  the  works  before 
us  on  this  branch;  having  repeated,  that  each  has  many  merits, 
and  each  some  defects ;  that  one  is  better  suited  to  the  medical 
student,  another  to  the  lawyer  or  magistrate,  we  may  conclude  by 
earnestly  commending,  if  not  the  works,  their  subject  to  the 
reader. 


Art.  IV.— certainty  OF  ENGLISH  LAW. 

The  Life  of  Napoleon  Buonaparte^  Emperor  of  the  French. 
By  the  Author  of  Waverley.     Edinburgh,  1827.    (Vol.  6.) 

The  title  of  the  work  prefixed  to  this  paper  may  possibly 
startle  our  peaceably  disposed  readers ;  we  nasten  therefore  to 
relieve  their  groundless  alarms.  With  Napoleon,  as  a  conqueror, 
a  statesman,  or  an  exilcj  **  The  Jurist  ^  can  have  little  concern. 
But  Napoleon,  as  a  legislator — ^a  creator,  and  not  a  destroyer — as 
the  beneficent  founder  of  an  enlightened  system  of  laws,  wluch  wiU 
lone  and  lonff  outlive  all  traces  of  the  appalling  political  changes 
in  uie  face  of  Europe,  produced  by  his  victories  or  his  reverses—* 
Napoleon,  in  this  exalted  character,  will  frequently  invite  our 
attention,  our  reverence,  and  our  admiration.  The  code  which 
bears  his  name  is  not  without  its  faults.  But  whether  we  look  to 
its  matter  or  its  arrangement,  to  its  sense  or  language,  to  its 
positive  enactments,  or  its  plan  of  administrative  organization,  it 
presents  so  many  subjects  for  imqualified  applause,  so  many  p<Hnts 
of  interesting  speculation,  that  we  shall  have  constant  occasion  to 
dwell  upon  the  provisions  of  its  various  branches,  and  to  recom- 
mend them  to  the  notice  of  those  amons  our  countrymen,  who 
think,  or  at  least  suspect,  that  our  own  legal  system  may  perad- 
venture  admit  of  improvement. 

It  is  not  intended,  however,  in  the  present  remarks,  to  discuss 
the  merits  of  the  French  code,  or  to  combat  the  many  unfounded 
and  erroneous  statements,  as  to  its  history  and  operation,  that 
have  appeared  in  English  writings,  and  the  crude  notions  upon 
codification  generally  to  which  these  mistatements  have  siven 
birth.  A  more  favourable  opportunity  for  this  purpose  will  nere- 
after  present  itself.  Our  immediate  object  is  to  examine,  or  rather 
to  admire,  certain  opinions  which  the  author  of  **  The  Life  of 
Napoleon  ^  has,  in  an  unguarded  moment  of  patriotic  intoxication, 
ventured  to  proclaim  to  the  world,  as  to  the  transcendant  excellence 
of  the  Engush  law  in  general,  and  the  comparative  degree  of 
certunty  belonging  to  the  French  and  English  systems  in  parti- 
cular.    The  reader  will  smile  at  the  expression  ^^certunty  of 
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English  Iftw  C  it  seems  a  soledsm  in  language,  a  ccmtxadicdon  in 
very  tenns.  It  is  as  if  one  were  to  tiSk  of  the  immutability  of 
the  English  climate,  the  liveliness  of  the  English  character,  the 
discretion  of  youth,  die  wisdom  of  country  justices,  or  the  certainty 
of  the  lottery.  But  it  is  far  from  improbable  that  this  identical 
circumstance,  the  enormity,  namely,  of  the  paradox,  and  the 
pleasing  hope  of  astonishing,  may  have  been  the  chief  temptations 
with  our  author ;  and  that  he  has  preferred  the  glory  of  attribut- 
ing to  the  English  law  an  unheard-of  quality  to  the  humbler 
task  of  descanting  on  such  hackneyed  and  sleep-inducing  topics, 
as  the  "  Palladium  of  our  Liberties,^ — juries,  grand  and  petty, 
publicity  of  trial,  writ  oS  habeas. corpus^  and  so  forth.  Something 
Mke  a  confession  indeed  of  such  a  craving  for  the  fame  of  origi- 
nality appears  in  the  first  passage  which  we  shall  quote.  And 
now,  reisider,  as  the  arch-critic  Bentley  says,  when  he  makes 
awfiil  preparation  to  transform  vtUpecula  mto  nitedtda^  prick 
up  your  ears  and  be  unremitting  in  your  attention  whilst  this 
matter  is  sifted  and  probed  to  the  quick,  (a) 

''  Buty  while  we  admit  the  full  merits  of  the  ciyil  code  of  France,  we  are 
under  the  necessity  of  observing  that  the  very  symmetry  and  theoretical 
consistency,  which  form  at  first  view  its  principal  beauty,  render  it,  when 
examined  closely,  less  fit  for  the  actual  purposes  of  Jurisprudence  than  a 
system  of  national  law,  which,  having  never  undergone  the  same  operation  cf 
compression,  and  abridgment,  and  condensation,  to  which  that  of  Inrance  was 
necessarily  subjected,  spreads  through  a  %¥iMUijpHicity  of  volumes,  embraces  an 
immense  collection  of  precedents,  and,  to  the  eye  of  inexperience,  seems,  in 
comparison  of  the  compact  size  and  regular  form  of  tne  French  code,  a 
labyrinth  to  which  no  clue  is  afforded.  It  is  of  the  greater  importance  to 
gire  tMs  subject  spme  consideration,  because  it  has  of  late  beenfathionahk  to 
draw  comparisons  between  the  Jurisprudence  of  England  and  that  of  France, 
and  even  to  urge  the  necessity  of  new-modelUng  the  former  upon  suck  a  comeite 
and  systematic  plan  at  the  latter  exhibits."  pp.  54,  55. 

There  are  persons  who  may  possibly  imagine  that,  although  the 
existence  of  a  large  collection  of  decisions  might  be  advantage* 
ous,  provided  they  were  never  contradictory  or  inconsistent; 
yet  that  little  benefit  could  result  from  their  being  spread  through 
a  multiplicity  of  volumes^  and  that  little  prejudice  could  arise 
from  compression^  and  abridgment^  and  condensation.  But  it 
has,  it  seems,  been  fashionable  to  recommend  the  conciseness  and 
systemaUc  plan  of  the  French  code  to  the  imitation  of  the 
^English ;  and  this  is  sufficient  reason  for  the  adoption  of  a  contrary 
opinion.     To  proceed : — 

''  In  arguing  this  point,  we  suppose  it  will  be  granted,  that  that  code  of 
institutions  is  the  most  perfect,  which  most  effectually  provides  for  every 


(a)   Arrige  aures,  lector,  et  intento  fac  sis  animo,  dum  locum   hunc 
excudmus,  et  ad  rivum  secamus. — Not.  ad  Horatii  Epist.  i.  7. 
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dMeuli  ctue  om  U  emerges^  and  therefore  averts  as  far  as  possible  the  occurrence 
of  domhi,  and,  of  amrse,  of  Utigation,  by  givuig  the  most  accurate  and 
cotain  interpretation  to  the  general  role,  when  applied  to  caaea  aa  they 
ariae.  Now,  in  this  point,  which  comprehends  the  rerj  essence  and  end 
of  all  jurisprudence, — ^the  protection,  namely,  of  the  rights  of  the  indiri- 
dual,---tlie  English  law  is  preferable  to  the  French  m  an  incalculable 
degree ;  because  each  principle  of  English  law  has  been  the  suifject  of  iUus^ 
troHon  for  monjf  tu;es,  by  the  most  Teamed  and  wise  judges,  acting  upon 
pleadings  conducted  by  ike  most  acute  and  ingenious  men  of  each  successive 
Ofc.  nis  current  of  legal  judgments  has  been  ^flowing  for  centuries,  de« 
ctding,  as  they  occurred,  every  question  of  doubt  which  couJd  arise  upon 
the  application  of  general  principles  to  particular  circumstances;  and 
each  mdividual  case,  so  decided,  fills  up  some  point  which  was  previously  dis» 
putable ;  and,  beocnning  a  rule  for  similar  questions,  tends  to  that  extent  to 
dtmini^  the  debatable  ground  of  doubt  and  argument  with  which  the  law 
must  be  surrounded,  like  an  unhumm  territory  when  it  is  first  partially  dis^ 
covered,    pp«  53,  60* 

We  shall  not  lay  much  stress  upon  theinappropriate  use  that  is 
here  made  by  our  author,  for  the  second  time,  of  the  term/t^ris- 
prudence  for  law ;  having  too  much  respect  for  that  comfortable 
maxim  of  Locke,  that  ^'  every  man  has  so  inviolable  a  liberty  to 
make  words  stand  for  what  ideas  he  pleases,  that  no  one  hath  a 

Cwer  to  make  others  have  the  same  iaeas  in  their  minds  that  he 
8,  when  they  use  the  same  words  that  be  does.^  Proceeding,/ 
therefore,  to  the  matter,  we  would  ask,  whether  it  might  not 
almost  be  supposed,  that  the  writer  was  discussing  the  case  of  the 
<<  unknown  partially  discovered  territory  ^  which  he  mentions  ?-— 
that  he  was  arguing,  from  some  Ipose  historical  fragments,  upon 
the  degree  of  certainty  offered  by  the  laws  of  the  ancient  Incas 
of  Peru,  and  supplying  the  absence  of  facts  by  induction  and 
conjecture  ?  or,  like  Cuvier  and  Buckland,  speculating  upon  an- 
tediluvian worlds,  and  the  judicial  systems  of  nations  coeval 
with  the  Mammoth.  With  respect  to  his  postulate,  we  do  grant 
most  unhesitatingly  that  '^  that  code  of  institutions  is  the  most 
perfect'"  (in  its  machinery)  ^*  which  most  effectually  provides  for 
every  difficult  case  as  it  emerges,  and  therefore  averts  as  far  a« 
possible  the  occurrence  of  doubt,  and,  of  course,  of  litigation  ;^ 
Dut  whether  the  English  law  does  this,  remains  to  be  seen.  We  are 
equally  ready  to  grant  that,  if  nothing  is  wanting  to  leg^  per- 
fc^on  but  a  <<  current  of  judgments  that  has  been  flowing  for 
centuries,^  the  law  of  EiurJand  has  enjoyed  the  full  benefit  of 
this  judicial  irrigation.  We  grant,  moreoveor,  that,  if  a  coundeia 
multitude  of  decisions  must  of  necessity  illustrate  and  elucidate 
the  principles  of  law,  this  light  has  been  shed  in  ample  ^  measure 
upon  the  principles  of  English  law.  Our  law  indeed  in  this  respect 
may  be  said  to  oe  ^^  dark  with  excessive  br^ht;^  or,  as  tlie  Italian 
poet  expresses  it, 

Col  suo  hime  se  medesmo  cela. 
VOL.  I. — JU.  2  E 
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fittt  can  it  be,  that  the  '*  Author  of  Warerley^  has  nerer  beard 
of  other  judges  than  those  who  were  ^^  learned  and  wise  ?^  that  he 
has  never  read  of  pleaders  who  to  their  acuteness  and  ingenuity 
have  added  some  small  portion  of  cunning,  and  quirk,  and  chi- 
canery ?  Does  he  imagme  that,  firom.time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  reason  has  presided  in  the 
English  Courts  of  Justice,  and  preserved  an  undeviating  rectitude 
and  uniformity  of  opinion,  and  that  passion  and  prejudice,  folly, 
ignorance,  rashness,  and  corrupt  influence  have  never  approached 
the  Judgment  seat  ?  Does  he  really  believe  that  judges  are  occu- 
pied solely  in  determining  new  cases ;  and  that  the  same  point  has 
never  been  twice  tried,  aye,  and  diiFerently  determined  each 
time  ?  Has  he,  finally,  never  heard  of  a  conflict  of  legal  doc- 
trines, of  a  schism  on  the  bench,  of  text  writer  marshalled  against 
text  writer,  and  judicial  dicta  opposed  to  judicial  dicta^  of  law 
warring  with  law,  and  decision  jostbng  decision  ? 

"  Faith,  replied  my  friend,''  (says  *  The  Citisen  of  the  World,') 
"  I  should  not  have  gone  to  law,  but  that  I  was  assured  of  success 
before  I  began ;  things  were  presented  to  me  in  so  alluring  a  light, 
that  I  thought  by  hardly  declaring  myself  a  candidate  for  the 
prize  I  had  nothing  more  to  do  tnan  to  enjoy  the  fruits  of  the 
vidtory.  Thus  have  I  been  upon  the  eve  of  an  imaginary  triumph 
every  term  these  ten  years.""  **  But,  prithee,  what  reasons  have 
you  to  think  an  affair  at  last  concludea  which  has  given  so  many 
former  disappointments  ?"'  '*  My  lawyer  tells  me  that  I  have 
Salkeld  and  Ventris  strong  in  my  favour,  and  that  there  a^  no 
less  than  fifteen  cases  in  point.  Salkeld  and  Ventris  are  lawyers, 
who  some  hundred  years  ago  gave  their  opinions  on  cases  similar 
to  mine ;  these  opimons  which  make  for  me  my  lawyer  is  to  cite, 
and  those  opinions  which  look  another  way  are  cited  oy  the  lawyer 
employed  by  my  antagonist ;  as  I  observed,  I  have  Salkeld  and 
Ventns  for  me,  ne  has  Coke  and  Hale  for  him,  and  he  that  has 
most  opinions  is  most  likely  to  carry  his  cause.'' 

Such  was  the  idea  of  the  expedition  and  certainty  of  the  law 
entertained  by  the  incomparable  Goldsmith.  How  difierent  our 
author's  is  will  appear  by  the  following  passage. 

"  The  certainty  of  the  English  juritprudenee,  (for  in  spite  of.  the  ordi- 
nary opinion  to  the  contrary,  it  has  acquired  a  comparative  degree  of 
certainty,)  rests  upon  the  multitude  of  its  decisions.  The  views,  which  a  man 
is  disposed  to  entertain  of  liis  own  rights,  under  the  general  provisions  of  the 
law,  are  usually  controlled  by  some  previous  decinon  on  the  case ;  and  a 
reference  to  precedents,  furnished  by  a  person  of  skill,  saves,  in  most  instamees, 
the  expence  and  trouble  of  a  law^suit,  which  is  thus  stifled  m  its  very  birth»  If 
we  are  rightly  informed,  the  number  of  actions  at  common  law,  tried  in 
England  yearly,  does  not  exceed  between  five  and  twenty  and  thirty  on  an 
average,  from  each  county ;  an  inpredibly  small  number,  when  the  wealth 
of  the  kingdom  is  considered,  as  well  a|  the  various  and  complicated  traaa* 
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actiona  incident  to  the  advanced  and  artificial  state  of  society  in  which  we 
liye."  p.  60. 

Now,  assumiiig  for  a  moment  that  the  author  is  correct  in  his 
statement  of  the  amount  of  actions  tried,  it  is  to  be  observed  that 
he  studiously  excludes  from  his  consideration  the  number  of.  re- 
cords withdrawn,  of  private  arrangements  made  on  the  eve  of  trial, 
becatise  of  the  tmcertainty  of  the  law ;  the  number  of  claimp 
carried  from  law  to  equity,  because  the  par^  is  remediless  at  law; 
and^  above  all,  the  incalculable  multitude  of  cases  in  which  a  man, 
warned  by  the  charitable  counsel  of  some  conscientious  practitioner, 
by  his  own  fatal  experiences,  or  the  spectacle  of  his  neighbour's 
wretchedness,  sits  down  reo^edly,  and  acquiesces  in  a  wrong, 
content  rather  to  sacrifice  his  just  claims,  or  to  pay  a  definite  sum 
of  money,  than  to  expose  himself  to  agony  of  mind,  and  ruin  of 
means,  by  a  system  under  which  victory  is  of)(en  far  more  dis- 
astrous tnan  defeat  elsewhere.  Suits  may  be  ^^  stifled  in  their 
birth  ;'^  but  the  certainty  of  the  law  is  assuredly  not  the  cause  of 
their  premature  dissolution. 

But,  lest  our  author  should  say  that  this  is  mere  assertion,  and 
that  the  case  supposed  by  the  poet  and  novelist  is  pure  imagi- 
nation, let  us  hear  the  testimony  of  the  adepts  in  the  art,  con- 
formably to  a  maxim  of  that  law,  which  our  author  so  much 
venerates,  that  cuilibet  ifi  arte  sua  crcdendv/m  est  Two  hundred 
years  ago.  Lord  fiacon,  no  mean  authority,  said:— ^^^  But  certain 
It  is,  that  our  laws,  as  they  now  stand,  are  subject  to  great 
uncertainties^  and  variety  of  opinion^  delays^  and  evasions ; 
whereof  ensueth,  1.  That  the  multiplicity  and  length  of  suits  is 
great.  2.  That  the  contentious  person  is  armed,  and  the  hofiest 
subject  wearied  and  oppressed,  3.  That  the  judge  is  more 
absoltUe,  who  in  doubtful  cases  ha|h  a  greater  stroke  and  liberty. 
4.  That  the  Chancery  Courts  are  more  filled,  the  remedy  of  law 
being  often  obscure  and  doubtful.  5.  That  the  igpiorant  lawyer 
shroudeth  his  igpiorance  of  law,  in  that  doubts  are  so  frequent  and 
many.  6.  That  men's  assurances  of  their  lands  and  estates  by 
patents,  deeds,  wills,  are  often  subject  to  question,  and  holloT  * 
and  many  the  like  inconveniencies.'" 

Has  then  the  *'  current  of  legal  judgments  flowing  for  (two) 
centuries''  removed  or  dimiuished  the  evils  complained  of  by 
Lord  Bacon  ?  Mr.  Watkins  shall  witness  for  us.  In  his"  preface 
to  the  second  volume  of  his  Treatise  on  Copyholds,  he  thus  ex- 
presses himself: — "  The  author  has  been  bnef ;  and,  where  the 
subject  permitted  him,  he  has  endeavoured  to  extract  consistency. 
This  he  found,  however,  was  not-  always  even  to  be  hoped  fbr. 
He  found  reporter  against  reporter,  and  case  against  case.  He 
found  consequences  continue,  when  their  causes  had  ceased. .  Re 
tcftod  conclusions,   which  justly  followed  from  premises   vfai^h 

2  E  2 
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once  existed,  applied  to  instances  in  which  those  premises  could 
not  exist  He  found  arbitrary  assertion  adopted  by  serrilit^, 
cherished  by  prejudice,  and  at  length  matured  into  doctrines, 
whose  Uw  coum  not  be  questioned,  but  whose  absurdity  was  too 
apparent  to  be  denied,  it  must  not  therefore  be  wondered  at,  i^ 
wnen  so  situated,  he  has,  in  some  instances,  left  the  law  in  all  its 
glorious  uncertainty ;  and  to  such  uncertainty  must  it  always  be 
subject,  while  we  consider  comln.Ha  sense  as  subservient  to  prece- 
dent, and  suffer  the  blunders  tif  one  age  to  be  the  criteria  of  right 
in  another.^  Let  us  next  hear  what  Serjeant  Peake  savs,  upon 
the  certainty  of  case-law,  in  a  matter  of  evidence ; — ^*  The  cases 
on  this  point  are  so  contradictory,  that  it  is  impossible  to  recoficile 
themJ^lb)  Nay,  even  judges  are  to  be  found,  who  will  not 
scruple  to  make  the  same  avowal,  so  consolatory  to  suitors,  who 
look  to  the  laws  for  certainty.  **  I  have  arranged  all  the  cases,'^ 
says  Lord  Mansfield,  "  that  have  been  determined  in  Westminster 
Itall,  in  order  of  time ;  and  when  I  come  to  state  them,  you 
will  be  surprised  to  see  they  stand  so  little  in  the  way,  as 
binding  autnorities  against  justice,  reason,  and  common  sense. 
All  they  show  is,  the  great  uncertainty  of  the  meaningj  and 
the  impossibility  of  putting  an  absolute  sense  to  hold  good  in  all 
cases;  they  are  themselvj^s  so  many  contradictions^  backwarda 
and  forwards!^  After  duly  marshalling  the  conflicting  cases,  he 
adds: — ^^  Thus  stodd  all. the  authorities  down  to  the  year  1743  ; 
a  period  of  two  hundred  years ;  not  much  to  the  honour  of  the 
learned  in  Westminster-Hall,  to  embarrass  a  pointy  which  a  plain 
man  of  common  sense  and  understanding  would  have  no  diffU 
culty  in  construing,"^  (c)  Agaih : — ^^  There  is  so  great  contra^ 
diction  in^dedsums^  remarks  Mr.  Justice  Ashhurst,  *^  respeet- 
inff  the  boYmdaries^of  evidence,  that  I  rather  choose  to  give  my 
opmion  on  the  particular  circumstances  of  the  case,  than  to  lay 
down  any  general  rule  on  the  subject.*"  {d)  Yet  again : — '^  It 
seems  to  me,^  says  Lord  Commissioner  EyTe,(e)  ^^  that  those  two 
cases  (Acherley  v,  Vernon,  and  Attorney  General  «.  Downing) 
are  in  direct  opposition  to  each  other.  The  latter  was  deter- 
mined by  a  very  able  judge  (Lord  Camden),  and  having  the 
former  before  him^  which  increases  the  difficulty ;  but  it  seems  to 
me,  upon  the  best  consideration,  that  the  former  case  is  so  deter- 


{h)  Law  of  Evidence,  p.  146.  havebeen  combated  by  Mr.  Powell, 

(c)  Pugh  V.  D.  of  Leeas.    Cowp.  in  his  Essay,  on  Powers,  in  a  co^ 

Rep.  718^  7SS.  It  may  edify  our  non-  ment  whl6h  occupies  the  moderate 

professional  readers  to  learn,  that  the  space  of  nearly,  one  hundred  pages* 

point  so  inexplicably  perplexed  by  (<Q  Bent  v.  Baker.  &  T.  R.  34. 

reaming  was  tne  meaning  of  the  par-  {e)  Barnes  v.  Crowe.  I.  Ves..jun. 

tide  "from, "  and  that  the  grammar  495. 
and  law  of  Lord  Mansfield's  decision 
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minedy  and  is  of  such  authority,  that  every  thing  must  yield  to 
it^  And  some  future  Lord  Commissioner  wul,  no  doubt, 
cherish  an^  protect  Attorney  General  v.  Downing ;  and  discover 
upon  the  best  consideration,  that  i^  is  so  determined,  and  of  such 
authority,  as  to  be  irresistible.  Again  : — *^  Though  Lord  Mans- 
field^ in  delivering  his  opinion  in  that  case  (Raynard  v.  Chase) 
pretends  to  distinguish  it  from,  and  to  save  the  case  of.  Hobbs 
V.  young,  yet  in  truth  thase  decidona  are  in  direct  oppoaiium  to 
each  att^  in  principlcy  and  are  so  considered,^  (/)  &c.  Lord 
Ellenborough,  once  more,  speaking  of  the  cases  upon  the  Annuity 
Act :— *^  We  have  not  in  this  case  to  struggle  with  the  Act  of 
Parliament,  but  tvUh  decisions.  They  are  so  many,  and  so  potent, 
that  I  feel  it  my  duty  to  look  into  them  in  order  to  guide  iHtyself 
through  the  qi^icksands  which  they  have  opposed  to  the  attain- 
ment of  Justice  in  this  case.  The  Act  of  Parliament  is  very 
specific ;  and  is  meant  for  a  clerk  to  execute,  and  not  for  an  acute 
lawyer.^'  (g)  And,  on  ^npther  occasion,  of  the  same  decisions 
he  says: — ^^  So  much  ingenuity  has  been  expended  upon  the  con- 
struction of  this  act,  that  dottbts  have  been  raised  where  they 
could  never  otherwise  have  arisen.'^{h) 

But  it  surely  cannot  be  necessary  to  multiply  authorities.  How 
could  it  fall  out  otherwise  ?  How  is  it  possible  that  decisions 
should  be  uniform  and  consistent,  when  the  very  persons  who 
pronounce  them  are  not  agreed  as  to  the  nature  and  sources  of 
that  common  law^  upon  which  the  greater  parf  of  the  decisions 
are  professedly  founded  ? — ^when  one  declares,  that  ^^  principles 
of  private  justice,  moral  fitness,  and  public  convenience,  make 
common  law^  without  a  precedent;**^ — ^another  that  this  ^^  common 
law  is  drawn  firom  natural  and  moral  philosophy,  from  the  civil 
and  canon  law,  from  logic,  firom  the  use,  custom,  and  conversation 
among  men,  collected  out  of  the  general  disposition,  nature,  and 
condition  of  human  kind  ;^ — a  third,  that  *^  immemorial  usage^ 
alone  constitutes  it ; — a  fourth,  that  it  is  what  is  ^^  agreeable  to 
the  principles  of  right  and  wrong,  the  fitness  of  thines,  conveni- 
ence, and  policy  ^(i)  a  fifth,  that  ^'it  is  what  is  to  be  round  in  the 
opinions  of  lawyers,  delivered  as  axioms,  or  to  be  collected  firom 
universal  and  immemorial  usage  ;""  (k)  a  sixth,  that  **  oommmi, 
error  is  its  source ;'"  (/)  and  so  6n  ad  infinitum. 

(jf)B7LordEUenboroughinKeen  definitions  of  common  law^  by  the 

V.  Dommy.  15  Kast.  16S.  four  judfes^  Willes^  Aston,  Yates, 

(g)  Leycester  v.  Lock  wood.  1.  M..  and  Lord  Mansfield,  sitting  oa  the 

&  8.  fSS.  same  bench. 

(h)  Ranger  «.  E.  of  Chesterfield.  '  (k)  Lord  Kenyon,  in  Ball  v.  Her- 

^.  M.  &8.5.                                     '  bert.  3  T.  R.  861.    See  also  Blmidell 

(t)  See  Millar  v.  Taylor,  ^4  Bur-  v.  CatteraU.  5  B.  &  Aid.  868. ' 

rows  Rep.  SSOS,  for  the  above  four  (/)  Holt,  C  J.     "  The  piacticc 
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We  must  return,  however,  to  our  author.  Hitherto  he  has 
confined  himself  to  general  assertion ;  he  now  proceeds  to  a  par- 
ticular exemplification  of  his  doctrines: — 

"  To  make  a  practical  application  of  what  we  have  stated  to  tfce  relatiTe 
jurisprudence  of  France  and  England^  it  may  be  remarked,  that  the 
Title  V.  of  the  first  Book  of  the  Civil  Code^  upon  the  subject  of  marriage^ 
contains  only  one  hundred  and  sixty  one  propositions  respecting  the  rights 
of  parties^  arising  in  different  circumstances  out  of  that  contract,  the  most 
important  known  in  civilized  society.  If  we  deduce  from  this  grosa 
amount'  the  great  number  of  rules  which  are  not  doctrinal,  but  have  oidv 
reference  to  the  forms  of  procedure,  the  result  will  be  greatly  diminished. 
The  English  law,  on  the  other  hand,  besides  its  legislative  enactments,  is 
guarded,  cu  appears  from  Ropers  Index,  by  no  less  than  a  ihousand  decided 
caseSf  or  pre<^ents,  each  of  which  affords  ground  to  rule  any  other  case 
in  similar  circumstances.  In  this  view,  the  certmnty  of  the  law  of 
England,  compared  to  that  of  France,  bears  the  proportion  of  ten  to 
one/'  pp.  5S,  69. 

No  one  in  his  senses  can  doubt  it.  The  proposition  is  as  clear  as 
daylight.  Less  were  designed  for  progressive  motion,  or  running ; 
now  a  pig  has  foiur  legs,  and  a  man  has  but  two ;  therefaref  a  pig 
runs  twice  as  fast  as  a  man.  Q.  E.  D. — ^and  the  une  of  the 
Satyrist — 

As  slowest  insects  have  most  legs — 

is  nonsense. 

Whatever  may  be  thought  of  the  doctrine  broached  by  the 
author,  no  one  can  deny  him  the  merit  of  elaborating  his  pto-^ 
position  with  singular  zeal  and  industry.  Lest  there  should  be  any 
whose  minds  are  so  unhappily  organized  as  not  to  yield  conviction 
to  the  above  exact  demonstration,  he  next  tries  the  fascinating 
power  of  trope  and  figure.  The  reader,  however,  may  perhaps 
be  of  opinion,  that  in  the  choice  of  his  illustrations,  his  seal 
sometimes  outstrips  his  discretion. 

^'*^{t  is>  therefore,  a  vulvar,  though  a  natural  and  pleasing^  error^  to 
prefer  the  simplicity  of  an  mgenious  and  philosophic  code  of  jurisprudence 
to  a  system,  which  has  grown  up  with  a  nation^  augmented  with  its  wants* 
extended  according  to  its  civilization,  and  only  become  cumbrous  and 
complicated,  because  the  state  of  society  to  which  it  applies  has  itself  given 
rise  to  a  complication  of  relative  situations,  to  all  of  wmch  the  law  u  under 
the  necessity  of  adapting  itself.  In  this  point  of  view,  the  Code  of  France 
may  be  compared  to  a  warehouse  built  with  much  attention  to  architectural 
uniformity,  showy  in  the  exterior,  and  pleasing  from  the  simplicity  of  its 
plan,  but  too  small  to  hold  the  quanti^  of  gSods  necessary  to  supply  the 
public  demand ;  while  the  common  law  of  Enghmi  resembUs  the  vauUs  of 
some  huge  gothic  buUdinsr,  dark  indeed,  and  ill  arranged,  but  amiaininr  on 
immense  store  of  commocUties,  which  those  acquainted  with  its  recesses  seUom 
Jail  to  be  able  to  produce  to  such  as  have  occasion  for  them"  p.  59. 


having   been,    in  case  of  taxes,  to    train,    communis    error  faeii  jus/' 
grant  a  conditional  warrant  tp  dis-    India  Co.  v.  Skinner.  Comberb.  348. 
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Aye,  '^  dark  indeed,  and  ill-arranged'"  beyond  the  power  of 
order,  "  but  containing,^^  as  our  author  justly  observes,  "  store 
of  commodities,^^  of  all  sorts,  and  sizes,  and  shapes,  and  com- 
plexions,— cases  black,  and  cases  white,  and  cases  neither  black 
nor  white,— -cases  old,  and  cases  new, — cases  in  accordance  with 
common  sense,  and  cases  superior  to  common  sense,— cases  in 
hancy  nisi  prius  cases,  and  cases  manufactured  by  reporters,  (m) 
—printed  cases,  and  manuscript  cases, — obiter  dicta^  and  extra 
juoicial  decisions,  and  points  reported  arguendoy — ^^  which  those 
acquainted  with  its  recesses  seldom  fail  to  be  able  to  produce  to 
such  has  have  occasion  for  them.**^  All  of  which,  thougli  we  most 
powerfully  and  potently  believe,  yet,  as  Hamlet  says,  we  hold 
it  not  honesty  to  have  it  thus  set  down  by  the  "  Author  of 
Waverley." 

As  to  what  immediately  follows,  wc  can  allbrd  the  reader  no 
sort  of  clue  or  explanation. 

"  The  practiqueSj  or  adjudged  cases,  in  fact,  Jbrm  a  breaktvaier,  cls  it 
were,  to  protect  the  more  formal  bulwark  of  Ike  statute  law  ;  and,  although  they 
cannot  be  reffularh/ jointed  or  dove-tailed  together,  each  independent  dccixion 
/iUs  its  space  on  i/u-  mound,  and  offers  a  degree  of  resistance  to  innovation, 
and  protection  to  the  law,  in  proportion  to  its  own  weight  and  importance.'' 
pp.  39,  60. 

AV^hethcr  the  adjudged  cases  do  "  in  fact  form  a  breakwater, 
as  it  were,"*^  is  more  than  wc  can  pretend  to  fathom.  I-iord  Ellen- 
borough,  C.  J.,  as  we  have  above  seen,  terms  them  quivksands. 
However  this  may  be,  we  most  fervently  recommend  it  to  the 
Archbishops  and  Bishops,  to  make  one  slight  addition  to  a  verse 
in  the  Litany : — "  From  lightning  and  tempest,  from  plague, 
pestilence,  and  famine,  from  battle,  and  murder,  and  from  sudden 
death,  from  metapJiors  and  from  similes^  Good  Lord  deliver  us.'* 

The  next  argument  of  our  author  is  addressed  to  the  passions, 
ad  captanduntj  and  is  in  all  respects  a  master-piece. 

*'  But  we  regard  the  multitude  of  precedents  in  English  law  as  eminently 
favourable,  not  only  to  the  certainty  of  the  law,  but  to  the  liberty  of  the 
subject ;  and  especuMy  as  a  check  upon  any  judge,  who  might  be  disposed  to 
innovate  either  upon  the  rights  or  liberties  of  the  lieges.  If  a  general 
theoretical  maxim  of  law  be  presented  to  an  unconscicnlious  or  partial  judge, 
he  may  feel  himself  at  liberty,  by  exerting  his  ingenuity,  to  warp  the  right 


{m)  "  Lord  Mansfield  absolutely  but  yet  that  there  was  not  one  case  in 

foroade  the  citing  that  book  (Barnar-  his  book  which  was  so  throughout." 

diston's  Reports  in  Chancery) ;  for  it  2.  Burrow's  Rep.  1 142.  note.  —Yet  we 

would  be  only  misleading  students  to  have  heard,  that  a  late  equity  judge 

put  them  upon  reading  it.    He  said,  was  rather  disposed  to  countenance: 

it  was  marvellous,  however,  to  those  the  learned  Seijeant's  labours ;  and 

who  knew  the  Serjeant,  and  his  man-  the  time  may  come,   when  their  au- 

ner  of  taking  notes,  that  he  should  so  thority  will  be  undisputed, 
often  stumble  upon  what  was  right: 
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came  the  wrong  way.  But  if  he  is  bound  down  by  the  dedfllons  of  liif 
wise  and  learned  ptideeeaore,  ikai  jndge  unndd  he  veniurons  indeed,  wiWi 
ehoatd  atiempi  to  tread  a  d^ereni  and  more  depious  ^oM  than  that  uikidk  i$ 
jmarked  by  (he  veneraMe  traces  of  their  footsteps  ;  especially  as  be  well  knows 
that  the  profesrional  persons  around  him>  who  might  be  blinded  by  the 
glare  of  his  ingenuity  in  merely  theoretical  argument,  are  pierfecthr  capable 
of  observing  ttod  condemning  every  departure  from  precedent.  (The  t»/«i- 
liffeni  reader  will  easily  be  awai«e>  that  we  mean  not  to  say  thai  every  dedsiom 
if  their  predecessors  is  necessarily  bimiing  on  the  jud^s  of  the  day,  Imws 
themselves  become  obsolete,  and  so  do  the  decisions  which  have  maintained  and 
enfitrced  them,"  Author's  note.)  "  In  such  a  case  he  becomes  sendble,  that, 
fettered  as  he  is  by  previous  decisions,  the  law  is  in  his  hands,  to  be  adminis- 
tered indeed,  but  riat  to  be  altered  or  tampered  with ;  and  that  if  the  evidenoe 
be  read  in  the  court,  there  are  and  must  oe  many  present^  who  know  as  well  as 
himseff^  what  must,  according  to  precedent,  be  the  verdict,  or  the  decision. 
These  are  considerations  which  never  can  restrain  or  fetter  a  judge,  who 
is  only  called  upon  to  give  his  own  explanation  of  the  general  principle 
briefly  expressea  in  a  short  code,  and  susceptible,  therefore,  of  a  variety  of 
interpretations,  from  which  he  may  at  pleasure  select  that  which  may  be 
most  favourable  to  his  unconscientious  ^  partial  purposes*"  pp.  60,  61,  99. 

The  first  thii^  which  iQUSt  strike  evenr  one,  upon  perusing  the 
above  passage,  is  the  author^s  deviatkm  horn  establisned  pmctice, 
in  his  comparative  estimate  of  present  an4  past  judicial  character. 
He  seems  to  think  it  within  the  range  of  posnbility,  that  present 
judges  may  be  unconscieniuma  and  parttsUy  and  may  require 
some  check ;  but  takes  it  for  granted  that  their  predecessors  were 
all  learned  and  wise.    Now  we,  on  the  other  nand,  nu^e  it  a 

Eint  of  conscience  to  believe  all  present  judges  to  be  eminently 
umed  and  wise,  of  unerring  discretion  and  incorruptible  inte- 
grity, and  hold  any  insinuation  to  the  contrary  to  be  downiidit 
heresy  ;  but  we  happen  to  know,  that  very  many  of  their  prede- 
cessors, in  the  "  venerable  traces  of  whose  footsteps  ^  they  are 
to  tread,  were  foolish,  and  sdf-willed,  and  unoonsaentious,  and 
partial,  and  basely  servile. 

To  touch,  however,  upon  the  important  point : — ^the  deancee  of  . 
restraint,  namely,  imposed  upon  the  judicial  functionary  by  former 
decisions,  and  the  consequent  security  afforded  to  the  hberty  of 
the  subject.  It  appears,  that  ^^  that  judge  would  be  venturoua 
indeed,  who  should  attempt  to  tread  a  dimrent  and  more  devious 
path,  than  .  that  which  is  marked  by  the  venerable  traces  of  the 
rootsteps  of  his  predecessors.^  But  then  the  **  intelligent  reader  ^ 
is  to  understand,  that  aU  former  decisions  are  not  necessarily 
binding,  because  *^laws  themselves  become  obsolete,  and  so  do  thte 
decisions  which  have  maintained  and  enforced  them.'"  <*  Yes,^  an 
intelligent  reader  in  Crim  Tartary  will  say,  "of  courae  your 
lenslature,  always  anxiously  watchful  over  the  intemty  and  due 
aomimstration  of  the  laws,  declares  when  a  law  is  to  be  considered 
obsolete,  and  a  decision  nugatory .'*^  Not  so.  The  judge  himsdf 
determines  the  question  of  their  validity.     "  Fettered  as  he  i^  by 
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previouB  decisions,^  he  has  nothing  to  do  but  to  j^ronounce  those 
previous  decisions  obsolete;  he  at  once  bursts  his  shackles,^ and 
lecoTers  his  wonted  judicial  freedom.  "  We  don't  now  sit  here,'' 
exclaims  Lord  Mansfield,  '^  to  take  our  rules  of  evidence  from 
Siderfin  and  Keble  ;^(n)  and  away  go  Siderfin  and  Eeble  at  one 
fell  swoop. 

Far  be  it  from  us  to  affirm,  that  the  judges  have  invariably 
disregarded  the   decisions    of   their    predecessors.  '    Many  and 

Slendid  are  the  instances  on  record  of  their  blind  devotion  to  the 
[>1  AuUiority ;  but  the  intelligent  reader  may  be  disposed  to  doubt 
whether  adherence  to  precedent  has  been  more  favourable  to  the 
*^  rights  and  liberties  of  the  lieges,^  than  arbitrary  and  capricious 
deviation.  In  the  famous  HabectB  Corpus  case  in  1627,  the 
decision  of  the  Court  of  King's  Bench, — that  no  person  committed 
by  the  King  or  Council  could  be  enlarged  on  bail, — ^was  professedly 
founded  upon  precedents,  in  direct  opposition  to  Magna  Charta 
and  six  other  statutes,  (o)  *^  As  to  the  Acts  of  Parliament," 
says  Selden,  (p)  ^*  the  judges  gave  no  answer,  but,  only  com^ 
mended  them ;'^  and  in  another  place  he  remarks; — *' all  prece- 
dents were  read.  Acts  of  Parliament  indeed  were  passed  over." 
It  is  amusing  to  find  the  Chief  Jiistice  (Hyde)  delivering  judg- 
ment almost  in  the  words  of  the  "  Author  of  Waverley:" — 
^*  What  can  we  do^"  says  he,  ^^  but  walk  in  the  stepa  of  our 
forefatheraf^  (q)  As  another  edifying  instance  of  the  power  of 
precedent,  we  may  mention  the  case  well  known  by  the  name  of 
the  Bewdley  case,  (r)  in  which  the  express  directions  of  a  most 
explicit  statute  (4  and  5  Anne.  c.  16,)  were  set  at  nought,  upon 
the  grounds,  as  Chief  Justice  Parker  stated  them,  that  ^^  the 
constant  practice,  ever  since  the  making  of  the  act "  (that  is,  for 
seven  years)  "  and  all  the  precedents,  were  otherwii^."  Who, 
after  this,  wUl  dare  to  dispute  the  doctrine  laid  do^n  by  Lord 
Man^eld,  when  Solicitor  General,  that  "  common  law^  (the 
offspring  of  common  error,  as  Lord  Holt  describes  it,)  /*  is 
superior  to  an  Act  of  Parliament  ?"(«) 

When  the  positive  enactments  of  the  legislature  were  thus 
unceremoniously  treated,  in  deference  to  precedents,    it  could 


(«)  Lowe  V.  Jolliffe.    1  W.  Black-  signed  for  the  superioritjr  may  possi 

stone,  366.  bly  afford  as  much  memment  to  the 

(o)  See  State  Trials.  3  Charles  1.  reader  as  it  has  to  Mr.  Bentham,— 

1  Rush  worth.  461.  because  ''  It  works  itself  pure  from 

(p)  Selden's  works,  vol.  3,  part  2,  the  fountams  of  justice."    Sec  Mr. 

pp.  1955-6.  Bentham's  commentupon  thisspeech, 

(9)  State  Trials.  and  upon  jurisprudential  law  gene- 

(r)  i  Peere  Wms.  S07.  rally,  in  his  Rationale  of  Evidence, 

{$)  1  Atkyns.  33.    The  reason  as-  vol.  iv.  book  8,  c.  84. 
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scarcely  be  expected  that  common  sense  and  mere  justice  would 
meet  with  greater  forbearance.  ^*  This  rule  being  now  esta- 
blished,^ says  Lord  Mansfield,  speaking  of  a  preposterous  rule 
as  to  the  constructive  revocatioh  or  a  will,  {t)  *^  must  be  adhered 
to,  although  it  is  not  founded  upon  truly  rational  ^unds  and 
principles,  nor  upon  the  intent,  but  upon  legal  niceties  and  sub- 
tilty.  Again,  the  same  Chief  Justice : — ^^  The  absurdity  of 
Lord  Lincoln^s  case  ia  shocking.  However,  it  is  now  law ;  (u) 
'^  I  admit,*"  says  Mr.  Justice  Yates,  **  that  the  original  reason 
of  the  rule  in  Shelley''s  case  has  long  since  ceased ;  but  I  deny 
that  for  that  reason  it  must  be  discountenanced,  it  having  long 
been  the  law  of  the  land ;  and  this,  though  the  reason  has  ceased, 
to  preserve  that  noble  uniformity  for  which  the  law  of  England 
has  been  celebrated,  and  which  is  tne  true  criterion  of  freedom.***  (v) 
This,  it  may  be  observed,  is  one  of  the  usual  modes  of  justifying 
an  adherence  to  precedents,  when  the  principles  upon  wnich  they 
are  founded  are  utterly  indefensible,  or,  to  use  Lord  Mansfield'^s  ex- 
pression, shocking.  The  no6/e  uniformity  of  the  law  must  be 
preserved,  though  it  should  be  an  umformity  of  absurdity,  a  mon- 
«trous  symmetry.  Another  favourite  argument  on  such  occasions,  is 
*^  the  danger  of  removing  the  ancient  land-marks.**^  *^  Stare  decisis 
is  a  safe  and  prudent  maxim.^  (w)  ^^  I  do  not  enter  into  the  reasons 
upon  which  all  the  cases  have  been  determined,  because  the  best 
rule  is  stare  decisis.'*'  (a)  ^*  Though  there  might  be  great 
reason,^  says  Lord  Mansfield,  (y)  ^'  for  the  doubt,  (whether  the 
leading  case  on  a  particular  point  of  settlement  law  was  well 
founded,)  if  the  matter  were  again  open,  yet  stare  decisis  is 
alwajrs  proper.^  Sometimes,  however,  the  judges,  instead  of 
pointing  to  the  air-drawn  *^  fetters,^  imagined  by  the  '^  Author 
of  Waverley,^  and  piteously  demanding,  like  Chief  Justice 
Hyde—**  What  can  we  do  P'^ — have  vindicated  established  absur- 
dities with  becoming  courage.  In  the  celebrated  case  of  the  Dean 
of  St.  Asaph,  (z)  Lord  Mansfield  most  elaborately  justified  the 
practice  of  confining  juries,  in  trials  for  libel,  to  the  simple  fact 
of  publication,  and  tauntingly  declared,  **  that  such  a  judicial 
practice,  in  the  precise  point,  from  the  revolution  downwaras,  was 
not  to  be  shaken  by  general  theoretical  arguments  or  popular 
declamation.^  He  was  pleased  also  to  add,  that  *'  jealousy  of 
leaving  the  law  to  the  Court,  as  in  other  cases,  was  puerile  cant 
and  declamation.^    The  legislature,  as  our  readers  are  aware, 

(0  Boe    o.  Grifiits.    4    Burrow.        (w)  Mr.  Justice  Ashhurst,  Good* 
I960.  title  V.  Otway-  T.  T.  R.  420. 

r«^  Doe  v..  Pott.  S  Dougl.  792.        («).Lord  Kenyon.    Ibid. p.  418. 
*(v)  Perrin .  v.  Blake.  Collectanea        (y)  Underbarrow  v.  Crossthwaile. 
Juridica.  1.  SIS.  Bur.  Settl.  Cas.  £46. 

(z)  ST.  R. 430-1. 
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thought  otherwise ;  and  by  the  32  Geo.  3.  c.  60,  entitled  **  An 
Act  to  remove  Doubts  respecting  the  Functions  of  Juries,^  over- 
turned the  whole  phalanx  of  precedents,  in  despite  of  the  above 
judicial  charge  of  cant  and  puerility. 

These  instances  may  suffice  to  prove,  that  the  courts  can  defer 
to  authorities, — ^when  they  happen  to  be  so  disposed.  To  cite 
examples  on  the  other  hand,  of  deviations  from  rormer  decisions, 
must  be  almost  superfluous.  Those  who  are  acquainted  with 
Westminster-Hall  require  nothing  more  than  their  daily  and 
hourly  experience  to  convince  them  of  the  fact,  that  the  **  fetters^ 
of  precedent  may  be  shaken  ofi^  at  will ;  whilst  every  second  page 
of  the  voluminous  reports  furnishes  specimens  of  the  various 
manoeuvres  by  which  this  is  to  be  efiected. 

Many  of  our  readers  will  probably  recollect  the  following  speech 
of  a  living  judge,  eminently  distinguished  for  his  judicial  qualifi- 
cations : — '^  Sir,  if  you  auote  as  many  cases  in  point  as  there  are 
perscms  in  court,  I  shall  disregard  them  all.  ^  (a)  But  this  lan- 
guage is  too  bold  and  candid  for  ordinary  occasions ;  it  is  far  more 
convenient  to  gloss  over  a  departure  from  precedent  by  specious 
reasoning  and  mystification.  A  few  cases,  taken  at  hazard  out  of 
a  multitude,  may  serve  for  the  information  of  the  general  reader. 

To  begin  with  Lord  Mansfield — ah  Jove  j9nneip|iim— upon 
whom  more  extravagant  praises  have  been  lavished,  than  upon 
any  judge  that  ever  sat  upon  the  bench, — ^the  founder,  as  one  of 
his  eulogists  styles  him,  (6)  of  the  commercial  law  of  this  country, 
— a  feat,  be  it  remembered,  which  he  performed  by  his  own  plenary 
power,  without  the  participation  of  King,  Lords,  or  Commons. 
We  have  seen  that  stare  decisis  was  sometimes  his  maxim,  and 
that  he  would  not  overrule  a  case,  although  it  was  shocking.  In 
Walton  V.  Shelley,  (o)  however,  he  was  in  a  different  mood. 
"  The  old  cases,""  he  remarked,  "  upon  the  competency  of  wit- 
nesses, have  gone  upon  very  subtle  grounds, — But  what  strikes  me 
is  the  rule  of  law  founded  on  public  policy.'"  So  the  rule  of 
law  founded  upon  policy  became  the  order  of  the  day,  and 
the  old  cases  were  consigned  to  oblivion.  The  public  had  a 
right  to  suppose  that  the  law  was  now  settled.  But  no; 
twelve  years  afterwards.  Lord  Kenyon,  preferring  the  old  cases 


{d)  And  why,  if  he  has  the  power^  civil  law  ?    *'  Quod  non  ratioae  in- 

shouid   he  not?    Why  should  the  troductutn^sederrore primum^  deinde 

blunders  of  one   age  be    a  rule  of  consuetudine  obtentum  est^  in  aliis 

conduct  for  the  succeeding?    Why  similibus  non  obtinet."    Dig.  1.  tit. 

should  a  reasonable  being  acquiesce  3.  s.  39. 

in  absurdity  and  injustice,  because  {b)  Evans's    Decisions    of    Lord 

his    ancestors    have    acquiesced   in  Mansfield,  vol.  i.  p.  9. 

them?     Why  should  he  not  rather  (c)  1  T.  R.  300. 
adopt  the   sensible    maxim   of   the 
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to  the  bw  founded  on  policy,  declares  that,  as  he  does  not 
find  ^^  any  case  prior  to  that  of  Walton  v,  Shelley  against  the 
opinion  he  holds,  he  cannot  give  way  to  that  authority,  great  as  it 
is  C  {d)  and  thus  overturns  a  decision,  the  result  of  the  nuttmest 
deliberation.  Lord  Eenyon  was  not  treated  with  greater  ceremony 
by  his  successor.  In  1801,  he  pronounced  a  decision  (0)  against 
the  validity  of  an  order  of  removal,  expressing  his  rqpret  at  the 
same  time,  but  yielding  to  the  force  of  the  authorities.  In  1818, 
Lord  EUenborough  says,  (/^  ^^If  thiis  Court  is  put  under  the 
painful  necessity  of  overrulmg  the  -case  of  the  King  o.  Moor 
Critchell,  in  order  to  do  justice  in  this  case,  I  have  no  hesitation 
in  so  doing;  and  I  wish  that  the  very  able  and  very  learned  judge 
who  decided  that  case,  instead  of  lamenting  that  such  an  objec- 
tion had  then  been  taken,  had  applied  his  powerful  mind  to  the 
objection  itself,  and  I  have  no  doubt  that  it  would  have  vanished 
before  that  mind  exerting  iWproper  vigour  on  the  subject.'"  And 
who  will  secure  the  public  against  the  infliction  of  a  cniefjustice 
in  1838,  who  shall  have  no  nesitation  in  overruling  the  Kinff  o. 
St.  Mary^s,  Leicester,  and  shall  express  a  wish  that  Lord  EUen- 
borough, instead  of  criticising  the  decision  of  his  predecessor,  had 
applied  his  powerful  mind  to  the  reasons  upon  which  that -decision 
was  grounded  ? 

We  have  seen  that  the  Court  of  Eing^s  Bench  could  set  aside 
all  the -old  cases  upon  the  plea  that  they  had  ^^gone  upon  very 
subtle' grounds.*"  Let  us  now  see  with  what  marvellous  fadlity 
the  same  Court  can,  upon  occasions,  dispense  with  the  clearest 
rules  of  law.  *^  There  is  a  rule  of  positive  law,^  says  Lord  Mana- 
field;(^)  '^by  this  general  rule  a  married  woman  can  have  no 
roperty  real  or  personal..  This  is  the  general  rule.  But  then  it 
as  been  properly  said,  that  ae  the  times  alter,  new  customs  and 
new  manners  arise :  these  occasion  ewceptionsj  and  justice  and 
convenience  require  different  applications  of  these  exceptiofrka 
within  the  principle  of  the  general  rule.'^  Upon  the  strength  of 
this  broad  proposition,  which  wquld  certainly  nave  staggered  the 
Medes  ana  Persians,  the  Court  acted  for  nearly  twenty  years, 

g^rmitting  actions  to  be  brought  against  married  women,  separated 
om  their  husbands ;  until  the  ancient  rule  was  restored  to  its 
pristine  dignity  by  the  determination  of  all  the  judges.  (A)  Again, 

{d)  Jordaine  v.  Lashbrooke^  7  T.  545.    It  id  to  be  observed  that  Lord 

R.  60S-4.  Kenvon,  before  this  determmatioiiy 

(e)  The  Kisg  v.  Moor  Critchell.  yielded  a  very  .reluctant  obedience 

8  East^  68.  to  the  decisions  of  his  predecessor 

(/)  Rex  V.  8t  Mary's^  Leicester,  upon  the  point;  and  omitted  no  op- 

1  B.  &  Aid.  S29.  portunity  of  expressinff  his  dissent 

Corbett  i/.  Poelnitz.  1 T.  R.  8.  from  the  doctrine  in  the  text.    On 

Marshall  v.  Rutton.  8  T.  R.  one  occasion   (Clayton   v.  Adama. 
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when  the  Court  set  at  defiance  the  rule  of  law  called  '*  7%«  Rule 
in  Shellmfs  case^  the  same  learned  lord  said,  ^  I  do  not  doubt 
but  there  are,  and  haye  been  always,  lawyers  of  a  different  bent  of 
ffenhis,  and  different  course  of  education,  (alluding  to  his  brother 
judge,  Yates)  who  have  chosen  to  adhere  to  the  strict  letter  of  law, 
and  they  will  say  that  Shelley* a  case  is  uncontrollable  autnority. 
And  if  courts  of  law  wUl  adhere  to  the  mere  letter  of  law^  &c.'"(t) 
The  long  parliament  was  wise  in  its  generation.  It  resisted, 
and  fought,  and  conquered  the  king,  in  the  king^s  name.  The 
idea  has  not  been  thrown  away, upon  the  courts  of  law ;  to  combat 
authority  with  authority  is  one  of  the  most  approved  methods  of 
shaking  off  an  embarrassing  decision : — *^  Without  ruestioning, 
however,^  says  Lord  £IlenboTough,(Ap)  ^*  the  report  of  Randall  i) 
Eeley,  and  admitting  the  decisfon  to  have  been  as  Carter  reports* 
it  is  dearly  inconsistent  with  France^s  case,  &c. ;  and  the  reason ' 
of  thethin^  is  so  decidedly  with  those  cases,  that  we  have  no 
hesitadon  m  abiding  by  them,  and  holding  Randall  v.  Eeley  not 
to  be  law.*"  Should  there  be  no  case  in  print,  by  which  the  ob- 
noxious decision  or  train  of  decisions  may  be  assailed,  there  is 
possibly  a  manuscript  note  of  a  case,  which  will  do  good  ^ervic^ 
upon  an  emerffency.(/)  Or,  perhaps,  it  may  be  advisable  to  shake 
the  credit  of  tne  reporter,  and  question  his  exactness.     '^^I^^s  a 


6  T.  R.  605^)  he  sfud,  evidently  al«  my  Lord  A.  or  my  Lord  B.  ufta  them, 

luding  to  it:— "We  must  not  by  .  He  was  a  great — a  very  great  loan. 

any  whimsical  conceits^  supposed^  I  am  bound  by  his  dechion.    All 

be  adapted  to  the  altering  fashions  of  you  have  been  reading  was  elTone- 

the  times,  orertum  the  established  ous.    The  printed  books  arennaccu- 

law  of  the  land."  rate.    I    cannot   go  into" principle, 

(t)  Perrin  v.  Blake.    Collectanea  The  point  is  settled    by  tnis  case.' 

Juridica,  1.  p.  SSI.  Under  such  circumstances    who  is 

(k)  Doe  V.  Beauclerk.  11  East,  666-  to  know  when  he  is  right  or  when  h& 

(()  "But  supposing,"   says   Mr.  is  wrong?     If  conclus^&oos  from  un- 

Watkins,  "  that  a  person  should  be  questionable  principles  are     to    be 

so  fortunate  as  to  be  able  to  extract  overthrown  in  the  last  stage  of  a 

something    comprehensible    out    of  suit  by  private  memorunda,  who  can 

printed  contradiction,  yet  other  con-  hope  to  become  acquainted  with  the 

tradictions  may  make  their  appear-  laws  of  England  ?    And  who,  that 

ance  in  mumiscript ;  and,  overUirow-  retaiils  any  portion  of   rationality, 

ing  all  his  hard-earned  knowledge,  would  waste  nis  time  and  his  talents 

remind  him  once  again  of  the  glorious  in  so  fruitless  an  attempt  ?' -  ^Princi' 

uneertaintjf  of  the  law.    Is  the  law  of  pies  of   Conveyanctjt%>     Introd.   pp. 

England  to  depend  upon  tiie  private  IS,  14. 

note  of  an  individual,  ana  to  which        We  cannot  immediately  call   to 

an  individual  can  only  have  access  ?  mind  the  case  to  which  Mr.  Watkins 

Is  a  judge  to  say — 'Lo!  I  have  the  thus  indignantly  and  eloquently  al- 

law  of  Enffland,  on  this  point,  in  my  ludetf.    But  there  is  in  the  3d  Term 

pocket.    Here  is  a  note  of  the  case.  Reports,  p.  749,  (Doe  v.  Perkins)  an 

which  contains  an  exact  statement  unrivalled  illustration  of  the  practice, 

of  the  whole  facts,  and  the  decision  of  There  Lord  Kenyon,  in  order  to  set- 
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loose  note,  by  a  bad  reporter  ;\fn)-^^^  It  is  a  short  note  taken  by 
Lord  Raymond  when  he  was  very  young  ;'"(n) — ^'  The  case  in 
Lord  Raymond  is  a  very  loose  and  inaccurate  case.""  (o)  Should 
the  decision  in  Question  have  been  pronounced,  or  quoted  on  a 
ibrmer  occarion  by  the  judge  who  is  desirous  of  setting  it  aside, 
that' circumstance  is  not,  if  we  are  to  believe  Lord  Mansfield,  an 
insurmountable  obstacle.  '^  Lord  Hardwicke,^  he  says,(p)  "  shook 
the  authority  of  Rex  v.  Whiting,  which  he  dius,  in  effect,  contra* 
diets,  though  with  guarded  decency  of  expression,  notwiihatand- 
ing  his  hamng  before  foUowed  it  in  the  case  of  Nunex^ 

But  we  must  desist,  as  we  are  not  anxious  to  transfer  the  entire 
-Term  Reports  to  the  pages  of  the  ^'  Jurist.'"  One  word  as  to  our 
author^s  assertion,  that  '^  there  are  and  must  be  many  present, 
who  know  as  well  as  the  judge,  what  must  be  the  decision.'*^ 
Now,  we  confidently  appeal  to  those  who  are  professionally  con- 
versant in  the  courts,  whether  it  is  not,  in  cases  of  importance, 
eternally  a  matter  of  doubt,  aud  vague  conjecture ;  and  whether 
a  judicial  nod,  a  shake  of  the  head,  an  encouraging  smile,  or  a 
gesture  of  impatience,  during  the  argument,  are  not  far  better 
indexes  to  the  approaching  decision,  than  Moore,  or  Hammond, 
ixt  Harrison. 

Let  not  our  continental  neighbours,  then,  be  seduced  by  the 
winning  rhetoric  of  "  The  Author  of  Waverley,''  to  covet  a  system 
of  laws, — ^if  system  it  can  be  called — ^which  "  spreads  through  a 
multiplicity  ot  volumes,  and  embraces  an  immense  collection  of 

trecedents.'"  We  unfdignedly  jjrish  them  every  civil  and  political 
lessing,  that  the  fondest  heart  amongst  them  can  desire.  We  wish 
them  all  that  we  prize  in  our  institutions,  superadded  to  all  that  is 
valuable  in  their  own.  We  wish  them  a  habeas  carptis  act,  without 
the  liability  to  arbitrary  suspension : — ^publicity  of  procedure,  car- 
ried to  its  utmost  limits : — an  unshackled  press,  with  an  intellirible 
and  rational  law  of  libel : — ^and  the  free  circulation  of  public  opinion 
in  all  its  healthful  vigour.  But  wc  do  9iot  wish  them  the  blessings 
of  case-law.  Let  them  wait  with  patience.  Soon  enough  in  the 
natural  course  of  events,  will  their  own  law  exchange  its  present  fair 
proportions,  its  order  and  perspicuity,  for  unwieldy  bulk,  confusion. 


tie  a  point  of  evidence^  produced 
from  his  pocket  a  note  from  a  MS. 
of  Lord  Ashburton  of  an  anony- 
mous case  that  had  occurred  at  Lin- 
coln's-Inn  Hall^  before  the  Chancel- 
lor, thirty-seven  years  before ;  and  on 
the  following  day  Mr.  Justice  Bullcn, 
not  to  be  behind-hand,  read  another 
MS.  note  of  a  case  at  t)ie  Hereford 
{)r\ns  Assizes,    1756..    which    wns 


only  thirty-four  years  old. — See  Bm- 
ihanis  Rationale  of  Emdence.  i*.  ^1 , 
for  a  dissection  of  the  main  ca^, 
and  its  MS.  supporters. 

(?//)  Lord  Mansfield.  Douglas.  305. 

(w)  Lord  Kenvon.  3  T.  R.  261. 

(o)  Mr.  J.  Builer,  3  T.  R.  «63. 

(p)  Abrahamsi  v.  Bunn.  4  Burrow. 
22.H. 
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and  darkness.  Ignorance  will  mistake,  chicanary  will  misinterpret, 
sophistry  will  perplex,  pedantry  encumber,  authority  will  strain, 
caprice  distort,  and  sinister  influence  suppress ;  exposition  will  rise 
upon  exposition,  and  ^loss  upon  ffloss ;  until  the  plain  intent  and 
letter  of  the  law  will  smk  under  the  mass  of  supenncumbent  com- 
mentary, stifled  like  the  Roman  Emperor  Tiberius,  ^^injectu 
mvUiB  vestis."^  All  this  will  come  upon  them  in  the  fullness  of 
time.  But  let  them  not  long  for  premature  decay ;  let  them  not 
envy  us  the  certainty  of  a  system,  which  must  have  been  power- 
fully present  to  the  mind  of  tne  poet,  when  he  wrote : — 

Chaos  umpire  sits. 
And  by  decision  more  embroils  the  0*87, 
Bt  which  he  reigns :  next  him^  high  arbiter. 
Chance  governs  all. 


A»T.  v.— CIVIL  AND  CRIMINAL  JUSTICE   IN  THE 

WEST  INDIES. 

1.  First  Report  of  the  Commissioner  of  Inquiry  into  the  Ad- 
ministration of  Civil  and  Criminal  Justice  in  the  West  Indies^ 
{Barhadoesy  Tdbago,  Grenada,)  Dated  the  \6th  Day  of  May ^ 
1825.  Ordered^  by  the  House  of  Commons  to  be  printed 
Bth  July,  1825.  Folio  pp.  310. 

2.  Second  Report,  ($-c.  (St,  Vincent,  Dominica.)  Dated  6th 
March,  1826.  Ordered  by  the  House  of  Commons  to  be 
printed  \^h  Jpril,  1826.  pp.  287. 

3.  Third  Report,  S^c.  (Afitigua,  Montserrat,  Nevis,  St.  Chris- 
topher,  and  the  Virgin  Islands.)  Dated  October  Bth,  1826. 
Ordered  by  the  House  of  Commons  to  be  printed  Wth 
December,  1826:  pp.  283. 

4.  Substance  of  the  Three  Reports  of  the  Commissioner  of 
Inquiry  into  the  Administration  of  Civil  and  Criminal 
Justice  in  the  West  Indies.  Extracted  from  the  Parlia- 
mentary Papers,  unth  the  General  Conclusi/ms,  and  the 
Commissioner's  Scheme  of  Improvement,  complete   and  in 

fuU.     London ;  Butterworth  and  Son.     I827.     8vo. 

In  Europe,  particularly  in  some  northern  islands,  it  is  held 
that  there  is  one  law  for  the  rich  and  another  for  the  poor.  The 
valuable  reports  which  introduce  this  article  prove  that  the 
colour  of  the  human  species  in  our  West  India  islands  deter- 
mines the  claim  of  the  colonists  to  the  benefits  of  that  precious 
commodity — -justice.     The  whites  have  one  mePMire  of  law.  the 
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free  people  of  colour  another,  and  the  blacks  none !  The  ad- 
ministratioii  dt  justice  in  such  a  state  of  society  must  needs  be 
grossly  defective,  espedally  when  it  is  considered  that  a  ffronp 
of  ishnds  imported  their  laws  and  judicial  establishments  wiu  the 
first  settlers  two  hundred  years  since ;  that  their  anomalous  and 
coiTupt  system  of  jurisprudence  consequentl]^  labours  under  the 
evils  of  barbarous  origm,  and  that  all  .the  improveinenta  it  has 
received  have. been  the  occasional  and  partial  alterations -demanded 
by  absolute  necessity. 

The  crying  evils  of  the  colonial  administration  of  justice  at 
last  reached  the  mother  country.  The  British  legislature  and  the 
public  press  of  England  excited  attention  to  the  misrule  which 
nad  so  lon^  and  hopelessly  prevailed  in  these  distant  dependencies 
of  the  empire ;  and  under  the  colonial  dominion  of  Lord  Bathurst, 
a  Royal  Commission  was  appointed  in  1822,  of  two  CommissionerB, 
with  certain  instructions,  and  a  subsequent  extension,  of  theif  ori- 
^nal  powers,  to  inquire  into  the  administration  of  justice,  as  well 
civil,  as  criminal,  in  all  the  islajids  named  in  the  Commission4  vis. 
Barbadoes,  Tobago,  Grenada,  St  Vincent,.  Do^iinica,  Aat^jatk^ 
Montserrat,  Nevis,  St  Christopher,  and  Tortola. 

The  gentlemen  selected  for  tne  important  duties  of  this  copi- 
mission  were  barristers;  Mr.  HeksyMadbock,  we]l  known  at  the 
Equity  Bar  for  an  original  and  logical  treatise  on  the  principle 
and  practice  of  the  Court  of  Chancery,  and  Mr  FoETtNATtrs 
DwARRis,  a  member  of  &ie  piidland  circuit.  Mr.  Maddock 
early  fell  a  sacrifice  to  the  dire  effects  of  the  climate  on  a  feeble 
European  constitution ;  and  the  Reports  we  believe,  or  rather, 
their  composition,  are  nearly  the  sole  production  of  Mr.  Dwarris. 
It  is,  however,  due  to  the  memory  of  Mr.  Maddock  to  record 
the  valuable  assistance  he  rendered  to  the  objects  of  the  Commis- 
sion, and  the  increased  aptitude  his  cooperation  must  have  given 
to  Mr.  Dwarris.  We  think  that  a  little  more  testimony  might 
have  have  been  afforded  to  the  merits  of  the  deceased  Commis- 
sioner :  he  may  be  truly  said  to  have  fallen  in  the  service  of  his 
country,  and  to  have  equally  merited  a  national  monument  with 
the  naval  aitd  military  heroes  who  first  aggrandised  their  native 
land  by  the  discovery  or  conquest  of  the  colonies. 

From  such  bulky  reports,  comprising  one  thousand  folio  pages, 
the  reader  must  not  expect  any  minute  details  of  the  separate 
laws  of  each  island,  oi^  the  different  courts  of  judicature.  The 
reports  enter  with  great  particularity  into  the  state  of  the  colonic 
jurisprudence ;  what  portion  of  it  was  derived  from  the  mother 
countries  and  what  is  simply  local;  detailing  the  editions,  manu- 
scripts, history,  and  duration  of  the  laws  of  each  island.  The 
slave  laws  engaged  the  especial  attention  and  inquiry  of  the  Com- 
missioners, and  humanity  shudders  at  the  disclosures  of  the  hor- 
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rors  of  slavery,  (a)  The  wretched  beings  are  first  torn  firom  their 
country,  degraded,  and  then  pronounced  incapable  of  moral 
culture! 

The  Reports  severally  detul  the  constitution  and  procedure  of  the 
Civil  Courts,  viz.  the  Chancery,  Excheauer,  Common  Pleas,  Ordi- 
nary, Admiralty,  Appeal  and  Error^  ana  Escheat :  the  Criminal 
Courts  of  Grand  Sessions,  Quarter  Sessions,  and  Slave  Court. 
The  duties  of  the  different  officers  of  these  jurisdictions  are  then 
report^  and  numerous  cases  of  individual  complaints  are  recorded 
in  the  Appendix.  The  general  evils  of  the  judicial  system  are 
classed  unaer— ^irregularity,  delay,  uncertainty,  and  expense. 
In  a  few  words,  the  interests  oi  four  fifths  of  the  persons  subject 
to  the  laws  and  affected  by  their  administration  are  sacrificed  to 
the  civil  disabilities  consequent  on  colour ! 

As  far  as  relates  to  the  Laws  of  these  different  islands,  the 
examinations  of  the  chief  persons  administering  them,  and  the 
returns  of  the  public  officers,  prove  the  necessity  of  revision  and 
consolidation,  and  an  extensive  change  in  the  judicial  system  of 
the  colonies,  from  a  total  want  of  any  fixed  principles  of  juris- 
prudence. The  original  and  received  law  of  the  colonies  was  said 
to  be  the  English  ^'  Common  Law  ;*"  also  the  acts  of  parliament, 
passed  before  the  settlement  of  the  colonies ;  that  is  to  say,  those 
English  statutes  passed  antecedeiitly^  making,  as  will  be  per- 
ceived by  the  subjoined  table,  a  difference,  in  some  cases,  of  two 
centuries : — 


{a)  It  is  ingenuously  mentioned  where  other  evidence  is  unattainable. 

by  the  Attorney-General  of  Grenada  Thus  a  free  man  who  had  murdered 

that  he  had  heard  of  a  man  lieing  a  black  woman  was  not  convicted 

hanged  for  killing  a  slave ;  and  that  l>ecause  the  dying  declaration  of  the 

in  some  islands  he  had  occasionally  murdered  slave  could  not  be  admit- 

prosecuted  those  who  tortured  slaves  ted  in  evidence  against  him.    In  this 

for  mudenuanors  I  videlicet :  he  pro-  case>  a  dollar^  tne  pretium  amoris, 

secuted  Wadham  Strode  for  fasten-  had  been  paid  to  the  deceased  by  the 

ing  his  negro  by  the  ear  to  a  post,  prisoner :  after  the  gratification  of 

from  which  he  ran  away^  leaving  tiis  passions,  the  fellow  insisted  on 

part  of  his  ear  behhid.    The  same  the  restoration  of  the   silver ;  the 

official  ffentleman  also  records  that  girl  resisted,  when  the  brute  stabbed 

he  punidied  one  Burke  for  excesdve  her  with  his  bayonet,  and  left  her 

severity  in  chaining  and  punishing  bleeding  on  the  ground,  a  little  way 

his  negro  woman;  and  another  man  in  a  wood;  in  which  situation  she 

for  cruelly  gagj^ng  and  ill  treating  was  discovered  shortly  after,  in  a 

infant  daves.  He  also  mentions  that  dying  state.    She  gave  this  tragic 

lie  prosecuted  a  man  in  Nevis  who  account  (wluch  could  not  be  received 

baa  murdered  his  slave  by  scorching  at  the  trial^    before    she  expired  ! 

bis  body  in  some  cane  trash,  and  The  barbarian  escaped  conviction, 

afterwards  putting  him  into  a  cask  Such  is  the  "  Crin^inal  Justice  "  of 

of  rum !    EUave  evidence  is  not  even  the  West  Indies, 
admitted  against  free  persons  in  cases 
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In  Barbadoes to  1627 

In  Tobago ^ to  1814 

In  Grenada    to  1763 

In  St.  Vincent  to  1763 

In  Dominica  •  •  • • to  1763 

In  Antigua     to  1632 

In  Montserrat    to  1625 

In  St  Christopher to  1713 

In  Nevis     to  1626 

In  Tortola  . .  ^ to  1774 

All  the  islands,  therefore,  ipso  facto  stand  in  need  of  judicial 
reforms.  In  Barbadoes  there  were  two  hundred  and  forty  seven 
laws  in  manuscript  in  1822,  and  the  iudges,  who  were  ea  officio 
bound  to  know  them,  however  inaccessiole,  were  not  lawyers. 

In  some  islands  the  Governor  or  Commander-in-chief  is  the  sole 
judge  of  the  Cour^  of  Chancery :  in  other  islands  that  Court  is 
composed  of  all  the  members  of  council,  as  well  as  the  Grovemor, 
the.  latter  being  only  primtts  inter  pares^  and  the  votes  being 
taken  in  regular  order,  beginning  with  the  junior  councillor !  .  The 
latter  constitution  is  considered  the  most  objectionable,  the  adminis- . 
tration  of  justice  being  less  dignified,  more  uncertain,  and  generally 
distrusted  and  hated  in  a  degree  commensurate  with  its  power  at 
doing  mischief  in  the  colony.  The  equity  judges,  besides  their 
frequent  connection  with  the  litigant  parties,  from  a  total  want  of 
legal  education  are  exposed  to  continual  errors,  and  by  the  want 
of  public  confidence  in  their  decisions  create  extra  expense,  un- 
certainty, vexation,  and  delay.  The  costs  of  proceedmgsnn  the 
Court  of  Chancery,  although  no  stamps  are  usea,  are  oppressive 
and  ruinous,  and  require  an  entire  revision,  especially  the  appoint- 
inent  of  an  independant  taxing  officer.  Masters  in  Chancery  in 
these  islands,  though  they  receive  and  pay  monies,  seldom  give 
security  for  the  due  discharge  of  the  duties  of  their  office.  The 
per  centage  in  general  allowed  them  is  two  and  a  half  per  cent 
on  all  monies  received  and  paid.  This  they  construe  to  mean, 
two  and  a  half  per  cent,  on  monies  received,  and  two  and  a 
halfper  cent,  on  the  same  monies  paid — a  truly  beneficial  trust 
In  Tobago,  the  Master,  upon  sales  in  his  office,  received  the 
shameful  fee  of  si.v  per  cent. .  Receivers  to  estates  do  not  always 
account  regularly  for  the  proceeds,  &c.  of  a  plantation ;  and,  wliat 
is  a  more  serious  evil,  they  commonly  give  no  other  than  their 
personal  security  (without  sureties,)  a^nst  mal-administration. 
The  consequence  is,  that  when  they  die  insolvent,  having  wasted 
the  effects,  (a  very  common  occurrence,)  there  is  no  remeay  over. 
In  the  case  of  executors  there  exists  in  all  the  islands  a  most  de« 
plorable  defect  in  the  administration  of  justice.   The  Commission- 
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ers  report  that  "  the  complaints  of  widows  and  orphans  (white 
and  coloured)  excited  our  deep  commiseration,  and  we  were  per- 
suaded that  their  distress  and  tnat  of  others  in  e^ity  cases,  anses 
principally  from  the  want  of  a  due  admimstration  of  the  powers 
of  a  court  of  equity.^  The  Attorney-General  of  Dominica  thus 
concluded  his  observations  upon  the  Court  of  Chancery  in  that 
colony : — **  But  the  great  desideratum^  that  would  bring  gladness 
and  joy,  which  alone  could  afford  security  and  confidence  to  the 
colonists,  would  be  the  appointment  of  a  lawyer  of  tried  know- 
ledge and  ability,  to  fiU  the  important  situation  of  Chancellor. 
I  consider  that  this  measure  woula  enhance  the  value  of  property 
at  least  fifteen  per  cent.**^ 

In  the  Common  Law  Courts,  the  chief  justice  very  often,  and 
die  asdstant  judges  always,  consist  of  persons  who  are  not  lawyers, 
and  the  consequences,  as  might  be  imagined,  are  frequent  mis- 
conceptions of  the  law,  constant  liability  to  error,  total  want  of 
confidence  in  decisions,  and  universal  discontent  In  Barbadoes, 
St.  Christopher,  Montserrat,  Nevis,  and  the  Virgin  Islands,  the 
chief  justices  are  not  lawyers,  though  sometimes  intelligent  and 
honest  men;  and  there  is  no  where  a  second  lawyer  upon  the 
bench.  If  all  persons  not  educated  to  the  law  were  excluded  from 
the  situation  of  judges,  a  large  and  respectable  class  of  merchants 
and  planters  would  be  remitted  to  fill  the  really  useful  duties  of 
town  and  country  magistrates,  at  present  in  obscure  hands.  The 
further  advantage  would  result  of  securing  the  supply  of  a  greater 
number  of  competent  persons  to  act  in  the  capacity  of  grand,  and 
•f  special  jurors. 

'  A  revi^  of  the  practice  of  the  different  courts  is  proposed  by 
the  Commissioners  an  uniform  code  of  practice  for  all  the  islands : 
in  the  preparation  of  this  code  all  the  court  acts  of  the  islands  to 
be  careiFully  consulted ;  what  is  useful  in  them  retained,  what  is 
obsolete  or  impracticable  rejected,  and  such  alterations  made,  as 
an  attentive  consideration  of  the  subject  shall  discover  to  be 
necessary. 

New  tables  of  fees  of  all  the  courts ;  a  careful  resettlement  of 
the  costs  to  be  allowed  upon  taxation ;  and  the  appointment  of 
proper  persons  to  discharge  that  important  duty,  are  measures 
which  tne  Commissioners  recommend  as  indispensable. 

The  Court  of  Error,  or  Appeal  and  Error,  appointed  to  review 
the  decisions  of  a  lawyer-judge,  (in  those  islands  in  which  the 
chief  justice  is  a  barrister,)  is  composed  of  a  military  or  naval 

Svemor,  and  three  or  five  planters,  who,  it  may  be  seen,  by  re« 
ring  to  the  reports  upon  the  islands  of  Montserrat  and  Tortola, 
when  delay  will  serve  a  friend,  can  never  make  a  quorum. 

The  reports  notice  the  miserable  condition  of  the  gaols  in  all 
the  islands,  and  the  utter  abjectness  and  wretchedness  of  the  gaol 

'   2f  2 
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system  in  gener^.  In  these  dungeons  are  confined,  and  veiy 
often  promiscuously,  debtors ;  all  persons  churged  with  offoices, 
slaves,  as  well  as  others;  eon  vie  ti.;  prisoners  qS  war;  lunatics; 
delinquents  under  the  militia  act,  and  slaves  taken  in  execution. 
This  appalling  subject  of  contemplation  is  still  more  melancholy 
when  we  reflect  that  slaves  are  ^'  t(iken  in  execution  ^  for  dieur 
masters^  debts,  and  not  merely  immured  in  prison  for  their  own 
delinquencies.  It  is  one  of  the  allegations  contained  in  a  pietition 
presented  by  the  merchants  of  St.  Vincent  to  the  legislature  of 
that  island  : — ^'  That  many  negroes,  levied  upon  to  satisfy  execu- 
tions, are,  through  the  inability  of  their  owners  to  obtain  security 
for  their  production  at  the  end  of  forty  days,  confined  in  saol 
until  the  oav  of  sale,  when  probably  they  are  remanded  back  to 
gaol,  from  the  failure  of  purchasers,  to  await  another  sale ;  that, 
during  such  unmerited  C9nfinement,  they  despond  and  contract 
diseases  which  reduce  their  value  at  the  day  of  sale  very  consi- 
derably.'** And,  to  their  honour,  the  merchants  humbly  pray,  that 
the  legislature  will  be  pleased  to  *^  ameliorate  the  condition  of 
negroes  levied  on  and  imprisoned  without  crime,  6om  the  inability 
of  their  owners  to  procure  seciuity  for  their  production  at  the  day 
of  sale." 

The  political  and  judicial  state  of  the  slaves  and  the  slaves^ 
courts  occupies  a  considerable  portion  of  all  the  three  reports. 
Slaves,  who  should,  under  any  circumstances  or  mitigation  of 
slavery,  be  subject  to  the  same  mode  of  trial  in  criminal  cases,  as 
free  persons,  are  tried  differently  in  different  colonies.  They 
labour  under  odious  and  cruel  disadvantages.  A  slave  is  under  a 
personal  disability,  and  cannot  sue  in  any  court  of  law  or  equity, 
not  even  in  respect  of  injuries  done  to  nim  by  other  slaves.  A 
slave  cannot  prosecute  in  the  criminal  courts ;  he  cannot  enter 
into  a  recognizance,  and  can,  therefore,  only  be  bailed  by  free  per- 
sons, when  they  can  be  found  so  far  disposed  to^assist  him,  which 
the  master  commonly  is,  and  no  one  else.  Slave  evidence  is  not 
admitted  against  freemen,  whites  or  blacks,  even  against  wrong* 
doers.  In  those  courts  and  cases,  where  slave  eviaence  is  occa- 
sionally admitted,  it  very  often  is  not  upon  oath,  and,  as  opposed 
to  the  imsuspected  testimony  of  sworn  witnesses,  is  consequently 
to  a  certain  extent  disregarded.  We  need  only  appeal  to  the 
common  principles  of  justice  against' this  monstrous  imquity ;  and 
tho  effects  consequent  on  the  mtroduction  of  trial  by  jury  among 
the  natives  of  Ceylon  (b)  are  an  unanswerable  reply  to  the  objec- 
tions of  bigoted  West  India  task-masters,  who  thmk,  qtia  slave,  a 
negro  cannot  be  humanized. 

If  the  property  of  a  slave  is  taken  from  him,  he  cannot  per- 


(A)  Jurbt,  No.  r.  Art.  X. 
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Mmally  seek  lediess.  His  master,  it  is  said,  may  bring  trespass; 
this,  boweyer,  is  very  insufficient,  for  he  also  may  noty^  and  if  he 
does,  and  none  but -slaves  are  present  at  the  mfliction  of  the 
ilQuiT,  as  is  likely  to  be  the  case,  there  can  be  no  satisfactory 
proof  of  the  fact  The  owner  suing,  or  prosecuting  for  his 
^slaVe,  must  establish  his  cas^  by  competent  evidence,  and  cannot 
^prove  the  fact  by  the  testimony  of  black  persons  under  legal  dis- 
abilities. *^  Laws  for  defining  the  civil  rights  of  slaves,  and  for 
prolectibn  in  the  ^oyment  of  them,^  said  the  king^  counsel 
at  Nevis,  *^  I  conceive  among  the  first  desiderata!^  The  Com- 
missioners report  their  firm  conviction  that  the  foundation  of  every 
improvement,  bota  as  r^rards  the  white  and  black  population  of 
these  colonies,  must  be  laid  in  an  improved  admmistration  of 
justice,  and  in  the  admission  of  slave  evidence,  (c) 

Unquestionably  the  first  reception  of  slave  evidence  would  for 
a  long  time  require  great  judicial  caution  and  discrimination.  In 
criminal  cases  it  is  indispensable.  Mr.  Dwarris  makes  some  judi- 
cious reflections  on  the  common-place  argument  against  its  general 
reception  in  civil  causes. 

**  Even  assuming  the  general  character  of  slave  evidence  to  be  of  the 
insidious  and  perilous  nature  represented  by  some  of  its  opponents,  (though 
it  is  remarkable,  that  the  majority  of  the  judges  and  crown-officers  spealr 
cf  it,as  'correct^  and  to  be  depended  on/)  still  we  thinks  the  danfers  ap- 
prelisbded  from  its  admission  are  not  only  exaggerated^  but,  as  will  appear 
upon  inquiry,  absolutely  without  foundation.  For,  first,  it  should  be  re- 
membered that  such  evidencef  if  receivable,  would  be  subject  to  the  test 
of  croM  examination  by  acute  and  practised  advocates ;  secondly,  it  would 
be  stated  apd  connmented  upon  by  a  learned  and  careful  Judge ;  thirdly,  it 
iwould  be  submitted  to  a  suspicious  and  sagacious  jury,  whose  prejudices,  if 
they  entertained  any,  are  not  likely  to  be  in  favour  of  the  evidence.  Under 
these  circumstances,  it  is  difficult  to  conceive  the  fabricated  tale  or  con- 
certed charge  that  would  not  be  speedily  detected.  Indeed,  in  the  only 
instance  that  was  mentioned  to  the  Commissioners,  of  a  conspiracy  to  prefer 
a  false  charge  affecting  the  life  of  another,  in  which  the  slaves  were  mstt- 
gated  by  vindictive  motives,  so  clumsy  was  the  fabrication,  so  inartificial 
the  contrivance,  that  it  was  instantly  detected  on  comparing  the  testimony 

gven  at  the  trial  with  the  written  depositions  taken  before  the  magistrates, 
ill  it  would  be  highly  proper  that  such  imcertain  testimony  should  be 
received  with  the  greatest  caution ;  none  but  persons  certified  by  their 
religious  teachers  to  have  a  due  sense  of  the  obligation  of  an  oath  should 
be  admitted  as  witnesses ;  the  credit  of  their  testimony  should  be  open  to 
observation,  and  its  weight,  upon  all  occasions  be  nicely  sifted ;  it  might 


(e)  The  inadmissibility  of  slave  b^  a  slave,  not  known,  perhaps,  to 

testimony  seems  peculiarly  to  limit  his  own  people.    He  cannot  prove 

the  consumption  of  physic.    **  A  me-  the  medicine  supplied,  for  there  are 

dical  practitioner,"  said  a  complain-  usually  only  slaves  present  in  at- 

ant  in  one  of  the  islands  to  the  Com-  tendance  upon  the  sick  person."-* 

missioners,    *^  cannot    at    the  trial  Tortola,  Third  Report,  p.  90. 
prove  his  bchig  caUed  in,  for  it  was 
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even  be  safe,  in  extreme  cases,  not  to  act  upon  nich  testimony^  unkas  it 
were  supported  by  other  proofs,  positive  or  circumstantial ;.  and  expe- 
rienced persons  are  disposed  to  attach  more  importance  to  the  conforma- 
tion of  circumstances  than  to  the  accumulation  of  testimony.  At  all 
events,  I  should  certdnly  recommend  that  no  execution  should  take  place 
in  any  capital  case,  wnen  the  conviction  proceeded  entirely  upon  slave 
evidence,  without  a  careftil  review  of  the  case  before  the  Governor  in 
council^  (and  I  suppose  the  ChanceUor  to  be  a  member  of  the  council,) 
assisted  by  the  Attorney-General,  having  before  them  the  notes  of  the 
Judffe  who  tried  the  prosecution,  and  requiring  a  certificate  under  hb 
hand,  that  he  approved  the  finduig  of  the  jury." 

The  policy  and  justice  of  admitting  the  free  people  of  colour 
(whose  numbers  are  continually  increasing,)  to  an  extension  of 
civil  privileges,  and  indeed  the  title  of  some  among  them  to  & 
participation  in  all  political  rights,  is  boldly  contended  for  in  the 
report.  The  prejumces,  however,  of  the  white  aristocracy  against 
even  the  party-coloured  natives  of  the  island  is  scarcely  credible : 
the  Commissioner  s^tes  his  conviction  that  no  white  West  Indians 
would  sit  in  the  same  jury-box  with  free  persons  of  colour ! 

We  should  too  far  extend  this  article  to  enter  minutely  into  all 
the  remedies  suggested  4)y  the  Commissioner  for  the  present  mal- 
administration of  justice  in  these  colonies.  They  will  be  found  in 
detail  in  p.  110  of  the  Third  Report. 

On  the  state  of  the  laws  the  Commissioner  reports  that  the 
common  law  is  involved  in  obscurity,  and  difficult  of  application  ; 
and  particularly  that  different  opinions  prevail  as  to  its  applica- 
tion to  the  cases  of  slaves  in  different  islands. 

In  the  administration  of  the  laws,  the  constitution  of  the  Court 
of  Chancery  is  reported  to  require  great  alteration.  The  costs  of 
equity  require  revision  and  the  appointment  of  a  taxing  officer. 
Tne  office  of  the  Masters  in  Chancery  needs  regulation,  and  their 
fees  reduction.  Receivers  to  estates  ought  to  be  made  to  account 
regularly,  and  to  give  more  effectual  security. 

In  the  Common  Law  Courts  it  is  suggested  that  the  judges 
should  be  lawyers,  and  the  present  assistant-judges  changed  into 
grand  and  special  jurors,  it  is  further  proposed  that  the  practice 
be  revised,  and  greater  uniformity  introduced  into  courts  of  one 
district ;  that  new  tables  of  fees  be  established ;  and  that  the 
Rules  of  Court  after  being  framed  by  the  judges,  be  approved 
and  confirmed  in  England.  Further  improvements  in  the  Co^m^ 
plaint  Court  and  in  the  Criminal  Courts  are  recommended,  and 
the  establishment  of  Commissions  for  Admiralty  Sessions.  The 
present  constitution  of  the  Court  of  Error  is  strongly  reprobated, 
and  the  system  of  Appeal  exposed. 

The  establishment  of  a  curcuit  throughout  the  islands  is  the 
principal  remedial  proposition,  with  the  appointment  of  two  chief 
justices ;  one  an  equity  judge  for  each  district ;  a  district  attomey- 
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general,  a  resident  puisne  judge  in  each  island,  and  solicitor  gene- 
ral, the  latter  to  be  also  protector  of  slaves,  defender  of  the 
absent,  and  guardian-general  of  minors. 

Such  is  the  brief  abstract  we  are  able  to  give  of  such  voluminous 
documents ;  and  in  thus  abridging  the  principal  topics  we  have 
adopted  ad  libitum  occasionally  the  words  of  the  reports.  On  an 
attentive  perusal  of  the  three  Keports  and  Appendices,  we  regret 
that  a  more  analytical  and  remedial  work  was  not  preparea  by 
Mr.  Dwarris.  We  look  in  vain  for  any  knowledge  oi  the  princi- 
ples of  legislation  and  philosophical  jurisprudence.  Mr.  Dwarris 
writes  of  ^'  the  remedies,  .botn  general  and  partial,  which,  with 
great  submissionj  and  subject  to  your  Lwdship^s  approbation,  I 
respectfully  and  very  cautiously  propose  to  supply.^  It  was  for 
Mr.  Dwarris  boldly  and  not  submissively  to  report  to  Lord 
Bathurst :  the  Commissioner,  not  the  colonial  secretary,  was  the 
person  expected  to  propose  remedies.  It  is,  however,  evident, 
mdustrious  and  conscientious  as  Mr.  Dwarris  may  have  been,  that 
he  was  not  fully  qualified  for  the  important  duties  of  the  Commis- 
sion. The  death  of  Mr.  Maddock  was  most  unfortunate,  and, 
we  repeat,  that  a  more  ingenuous  and  deserved  tribute  to  his 
labours  might  have  been  paid  by  the  surviving  Commissioner. 

Some  reflections  have  been  made  on  the  reports  of  Mr.  Dwarris, 
because  he  was  the  proprietor  of  West  India  estates :  we  confess 
we  do  not  see  that  t/tat  influenced  unworthily  his  report ;  but 
unquestionably  a  West  India  proprietor  was  not  the  most  fitting 
"person  for  the  objects  of  the  commission. 

We  trust  that  early  in  the  ensuing  session  of  parliament 
these  reports  will  be  referred  to  an  able  and  disinterested  committee 
of  the  House  of  Commons,  and  that  they  will  not  merely  be 
*^  taken  into  consideration,^  but  acted  upon.  Surelv  some  mem- 
bers of  the  legislature  of  the  "  West  India  interest  will  interest 
themselves  in  removing  a  mockery  of  justice  unparalleled  in  the 
colonial  history  of  any  other,  country  on  the  face  of  the  glob^. 
Not  merely  the  ends  of  justice,  but  the  safe  tenure  of  their  own 
property  will  be  secured  by  the  judicial  reforms  in  question.  The 
country  hopes  ^uch  from  the  intellectual  and  political  power  of 
Mr.  Iluskisson, — ^may  it  not  be  disappointed. 

In  our  succeeding  number  we  may  probably  review  the  two 
recent  Reports,  of  the  Commissioners  of  Legal  Inquiry,  or  Civil 
and  Criminal  Justice  in  Jamaica  and  Trinidad,  the  first  by  Mr. 
Henry  and  Mr.  Coneys,  and  the  second  by  Mr.  Henry  and 
Mr.  Dwarris. 
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Art.  VI.— AMERICAN  LAW. 

In  a  former  nuinber(a)  we  endeavoured  to  giye  a  general  outline 
of  the  state  of  the  law  aitaong  our  Transatlantic  brethren ;  we  axe 
at  present  enabled  to  furnish  our  readers  with  some  of  those  detaQs 
that  possess  the  greatest  interest  for  foreigners.  These  we  publish 
in  their  most  authoritative  shape,  as  Queries  and  Answers^ — -the 
Queries  proposed  by  the  senior  Commissioner  (6)  of  Inquiry  into 
the  Administration  of  Justice  in  the  British  West  Indies, — and 
the  Answers  given  by  a  distinguished  member  (c)  of  the  bar  at  New 
York,  one  of  the  Commissioners  appointed  to  revise  the  Statute 
Laws  of  that  State.  The  answers  to  Queries  14  and  15,  upon  the 
degree  of  influence  possessed  by  the  English  Common  Law  and 
precedents  in  the  different  States  of  the  Union,  upon  the  prwress 
made  in  the  study  of  jurisprudence,  and  upon  the  local  rerorms 
in  contemplation  in.  the  State  of  New  York ;  and  the  whole  of  the 
answers  under  the  head  of  ^^  Slaves,^  are  peculiarly  entitled  to 
attention.  The  points  involved  in  some  recent  decisions  of  Lord 
Stowell  are  slightly  touched  upon  under  the  latter  head. 

BANKRUPTS. 

Question  1.  Would  a  discharge  duly  obtaiiied  by  a  foreign 
debtor  in  his  own  domicile  protect  him  from  a  suit  here  by  an 
American  creditor  who  hiCd  notice  of  the  commission,  and  time  to 
prove  under  it,  the  debt  being  supposed  to  be  contracted  in  the 
bankrupt's  domicile?. 

Answer.  I  think  the  general  tendency  of  our  judicial  decisions 
(though  not  without  exceptions)  has  been  to  give  efiect  to  a  dis- 
charge fiEurly  obtained  in  the  country  where  the  debt  was  coioi- 
tracted,  even  against  our  own  dtizens,  creditors  of  the  bankrupt. 
But  some  of  our  state  courts  have  restricted  the  operation  of  such 
discharffes  to  the  citizens  of,  or  persons  domiciled  in,  that  particular 
state  where  the  discharge  was  obtained,  and  the  supreme  court  of 
the  United  States  early  determined  the  principle,  that  our  courts 
could  not  take  notice  of  the  title  of  foreign  assimees,  against  the 
claims  of  creditors  resident  and  attaching  in  the  United  States, 
nor  against  the  priority  of  the  government  as  to  its.  debtors.^- 
(CrancKs  Reports^  Vol.  v.  p.  289,  Harrison  v.  Sterry.)  So  that 
although  foreign  assignees  are  permitted  to  sue  in  the  United 
States,  ea>  comitate^  yet  their  title  to  the  bankrupt's  efiTects  is  not 
aUowed  to  prevail  against  the  claims  of  his  creditors,  citiaens  of 


(m)  No.  I.  p.  92.    (b)  Mr.  Henry,    from  the  Uiiitcil  States  to  the  Couil 

(c)    Mr.   Whcatoii,  now   minister    of  Dcumtirk. 
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that  country.  And  it  may  be  consideied  as  doubtful,  unce  the 
judgment  of  the  rapreme  court  in  the  case  of  Ogdenv.Saundersj 
(WheatofC$  Rep.  Vol.  xii.  p.  S13,)  whether  a  forrign  dis- 
charge can  be  pleaded  in  the  United  States  in  bar  of  a  suit  for  la 
debt,  wherever  contracted,  unless  as  against  a  creditor  subject  to 
the  jurisdiction  of  the  countly  where  the  dischaiffe  Was  obtamed:  ' 
L  e.  whether  a  Bridsh  subject  (for  example)  oomd  plead  his  cer- 
tificate of  bankruptcy  obtamed  in  England  against  an  American, 
or  odier  creditor,  not  a  British  subject,  and  not  domiciled  in 
Eneknd. 

Q.  2.  Would  a  bankrupt  fleeing  from  his  commission  in  Eng- 
land be  allowed  to  sue  ms  debtor  in  the  courts  here,  after  his 
Iqpd  disability  had  taken  place  by  operation  of  \aw  in  England  ? 

A.  Although  the  title  of  the  assignees  nnder  a  foreign  com- 
mission of  banKruptcy  wiU  not  be  permitted  to  interfere  with  an 
attachment  by  one  of  our  citizens  (his  creditor)  of  debts  due  to 
the  bankrupt  in  the  United  States,  yet  if  the  bankrupt  himself 
should  attempt  to  collect  those  debts,  the  right  of  his  assignees 
would  (as  I  conceive)  be  preferred  in  our  courts.  It  follows,  I 
think,  «'is  an  inevitable  corollary  from  the  assignees^  right  to  sue 
in  any  caae^  that  their  title  must  always  be  preferred  to  that  of 
the  bankrupt,  as  I  suppose  it  would  always  be  to  that  of  his  cre- 
ditors, subjects  of  and  domiciled  in  the  country  where  the  dis- 
charge was  obtained. 

Q.  3.  In  case  of  bankruptcy  or  insolvency  on  the  part  of  an 
American  trader,  can  the  local  creditors  in  any  state  obtain  a  pre- 
ference over  the  foreign  creditors,  by  any  local  process  of  attach- 
ment, or  otherwise  ? 

A.  In  several  of  the  states,  the  creditors,  whether  resident,  or 
represented  by  their  agents,  may  gain  a  preference  over  others,  by 
a  prior  attachment,  in  the  nature  of  a  foreign  attachment^  under 
the  custom  of  London,  or  otherwise.  In  others  of  the  states,  the 
attachment  is  made  by  one  or  more,  for  the  benefit  of  all  the 
creditors. 

Q.  4.  Do  you  conceive  that  the  notice  given  to  foreign  cre- 
ditors, before  an  American  debtor  obtains  his  discharge  in  his  own 
state,  sufficient  for  all  the  purposes  of  justice,  and  are  there  any 
complaints  of  the  term  of  the  notice  under  an  English  commission 
in  tlus  respect  ? 

A.  Not  having  the  statutes  of  the  different  states  of  the  Union 
before  me,  I  am  not  able  to  answer  this  question  with  the  requi- 
site precision,  so  far  as  respects  the  American  laws ;  but  the  notice 
to  foreign  creditors  under  the  British  statute,  6  Geo.  4,  c.  16,  for 
amending  the  bankrupt  laws,  is  certainly  too  short  for  the  pur- 
poses of  justice. 

(j.  5.    SupiK)sing  an  Ameriean  trader  to  commit  an  act  of  bank- 
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mptcy  in  one  state,  and  to  possess  effects  in  several  states  of  the 
Union,  which  place  would  be  the  locus  ooncurmis  creditorumy  or 
which  would  have  jurisdiction  as  to  the  general  distribution  and 
discharge  in  this  case,  and  would  the  circumstance  of  the  act  of 
bankruptcy  being  committed  out  of  the  regular  fixed  or  ordinary 
domicile  of  the  trader  make  any,  and  what  difference  ? 

Q.  6.  Supposing  the  trader  to  have  several  firms  in  the  several 
states,  how  would  the  respective  creditors  be  ranked  in  such  case  ? 

A.  to  Qtf.  5  and  6.  We  have,  at  present,  no  general  bankrupt 
code,  and  the  laws  of  the  particular  states  do  not  proceed  in  in- 
mtum  upon  the  notion  of  an  act  of  bankruptcy  committed  by  the 
insolvent  debtor,  but  upon  his  own  voluntary  application,  or  the 
joint  application  of  himself  and  his  creditors.  In  the  case  put  in 
query.  No.  5,  if  any  contest  should  arise  as  to  the  insolvent's 
raects  in  different  states,  under  the  various  attachment  laws,  it 
would  be  determined  upon  the  general  principles  of  international 
law,  and  not  by  any  rule  peculiar  to  the  jurisprudence  of 
America. 

Q.  7*  ])o  you  experience  any  difficulties  firom  want  of  a  general 
and  uniform  code  of  bankrupt  laws  for  the  several  states  of  the 
Union  ? 

A.  Many  inconveniencies  are  certainly  experienced  for  want  of 
uniform  laws  of  bankruptcy  throughout  the  union.  But  though 
Congress  is  empowered  to  make  such  laws,  much  difficulty  has 
occiured  in  endeavoiuing  to  form  a  system  suited  to  the  various 
wants,  habits,  and  institutions  of  twenty-four  different  states. 
These  difficulties  have  been  a  good  deal  magnified  by  the  op- 
ponents of  the  measure,  who  have  fortified  themselves  by 
arguments  drawn  (among  other  sources)  firom  the  real  or  supposd 
abuses  in  the  administration  of  the  British  bankrupt  laws  as  deve- 
loped in  the  reports  to  the  House  of  Commons,  and  other  dis- 
cussions which  have  recently  taken  place  in  England. 

Q.  8.  Can  two  or  more  concurrent  commissions  exist  against 
the  same  party  in  respect  of  his  property  in  different  states  ? 

A.  The  eighth  query  seems  to  be  already  answered.  The  form 
of  proceeding  under  tne  state  insolvent  laws  is  not  by  a  commis- 
sion of  bankruptcy  or  sequestration  :  and  any  conflict  of  juris- 
diction which  might  arise  under  the  discordant  provisions  61  the 
attaehment  laws  of  different  states,  would  be  determined  upon 
the  general  principles  of  imiversal  law  applicable  to  such  questions 
between  different  nations. 

Q.  9.  Has  the  state,  as  sovereign,  any  lien  or  privilege  on  the 

Property  of  its  debtor  or  accountant,  in  the  case  of  insolvency  or 
efault,  similar  to  that  of  extents  in  England  ? 
A,  Each  state  of  the  Union  and  the  government  of  the  United 
States  have  by  law  a  right  of  priority  or  preference  in  payment 
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over  private  creditors  on  aU  the  property  of  their  debtors.  If 
there  be  a  conflict  between  the  privilege  of  the  United  Slates  and 
that  of  a  particuLur  state,  the  claim  or  the  hitter  must  yield  to  the 
former.  The  sureties  of  such  debtors  are  privileged  in  the  same 
manner;  and  all  assignees,  whether  under  the  bankrupt  laws, 
or  composition  deeds,  as  well  as  executors  and  administrators, 
are  bound  to  pay  all  debts  due  to  the  United  States  before  they 
pay  any  private  debts. 

Q.  10.  Do  you  conceive  that  a  general  bankrupt  code  for  com- 
mercial Europe,  and  America  and  the  colonies,  recognizixu;  in 
common  merely,  and  giving  effect  to  certain  general  and  fixed 
principles,  leaving  the  detail  and  localities  of  the  proceedings 
to  each  particular  state,  would,  if  practicable,  be  beneficial  ? 

J.  Such  an  international  bankrupt  code  would  doubtless  be 
beneficial ;  but  I  should  think  the  difficulties  in  establishing  it 
by  general  consent  would  be  found  almost  insuperable. 

Q,  11.  Is  bankruptcy  considered  in  the  United  States  as  savour- 
ing of  crime  according  to  the  old  commercial  law  of  Europe,  or 
how  otherwise  ? 

A.  Bankruptcy  is  not,  generally  speaking,  considered  as 
savouring  of  crime ;  but  the  bankrupt  law  of  the  United  States, 
enacted  in  1800  (now  no  longer  in  force),  punished  certain 
offences  against  its  provisions  criminally.  Any  attempt,  however, 
to  punish  offences  against  the  policy  of  the  bankrupt  laws  capi- 
tally, would  not  be  endured  in  America. 

In  this  connection  it  may  be  useful  to  mention  that  if  the 
doctrine  of  the  supreme  coiirt  in  Ogden  and  Satmdera 
(Wheat<}7i*8  Rep.  Vol.  xii.  p.  213.),  sho^d  ultimately  be  esta- 
blished as  a  part  of  our  settled  jurisprudence,  foreign  creditors 
(who  have  the  privilege  of  suing  in  the  federal  tribunals)  will 
encounter  no  obstacle  in  the  local  state  insolvent  laws  to  the 
recovery  of  their  debts,  a  discharge  under  those  laws  not  being 
considered  as  a  bar  to  a  suit  in  the  Courts  of  the  Union. 

FOREIGN   DECEEES   AND   APPOINTMENTS. 

Q.  12.  How  far  does  the  appointment  by  a  foreign  judge  of 
guardians,  receivers,  curators,  or  committees  of  persons  or  pro- 
perty take  effect  in  the  United  States  ? 

Q.  13.  Supposing  a  foreign  judge  to  appoint  a  curator  to  a 
prodigal,  or'  committee  to  a  lunatic,  and  the  party  to  come  to  the 
United  States  with  his  curator  or  committee,  could  the  judge  of 
his  actual  'domicile  here  in  such  case  relieve  him  from  this  legal 
incapacity  under  the  foreign  appointment,  on  proper  application 
and  investigation  as  to  his  disability  to  manage  his  affairs  having 
ceased.'^ 

A.  to  Qs.  12  and  13.  I  am  inclined  to  think  that  a  very  limited 
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'  effect,  if  any,  would  be  allowed  in  the  United  States  to  such 
appointments :  and,  in  general,  it  may  be  safely  answered  that  no 
neater  efiett  would  be  allowed  to  them  thiui  by  the  law  of 
England. 

Q.  14.  Do  you  consider  the  Englidi  precedents  and  decisions, 
dther  in  law  or  equity,  .as  having  any,  and  what  force  in  the 
American  courts  ? 

A.  It  would  not  be  easy,  within  the  compass  of  reasonable  limits, 
to  give  a  full  and  satisractory  answer  to  this  question.  In  gene- 
ral, it  may  be  stated  that  the  law  of  England,  in  its  broadest 
sense,  including  the  system  of  common  law  and  equity,  is  the 
foundation  of  bur  jurisprudence.  Except  such  parts  of  the 
common  and  statute  law  as  never  were  applicable  to  our  local 
dreumstances  and  condition,  or  such  as  have  become  inconsistent 
with  the  nature  of  our  government  since  the  Revolution,  it  is 
every  where  regarded  as  tne  rule  in  cases  not  provided  for  by  our 
own  positive  institutions.  But  in  some  of  the  states,  the  reports 
of  English  adjudicatioiis  subsequent  to  the  Revolution  are  ex- 

fressly  forbidden  from  being  read  as  author!^  in  the  courts, 
n  otners,  as  in  New  York,  the  decisions  of  the  Ei^lish  courts 
since  the  declaration  of  independence,  177^9  ^^  °^^  considered 
as  of  binding  authority:  and  the  entire  system  of  common  law 
and  equity,  ^  applicable  to  this  country,  has  been  greatly 
modified  dv  local  statutes  and  by  the  adjudications  of  our  own 
courts,  which  now  form  a  great  body  of  jurisprudence  peculiar  to 
the  United  States,  althougn  it  has  been  formed  with  a  general 
reference  to  {he  analogies  of  English  law. 

The  State  of  Louisiana  forms  an '  exception  to  what  has  been 
said.  The  original  bads  of  the  law  of  that  province  was  the 
Roman  civil  law,  modified  by  the  French'  and  Spanish  codes, 
introduced  by  its  successive  masters.  Since  its  acquisition  by  the 
United  States,  the  institutions  of  trial  by  jury  and  the  habea^f 
corptis  have  been  exteiidcd  to  that  part  of  the  Union.  All 
criminal  cases  are  triM  by  jury,  but  in  civil  cases  issues  of 
fact  ar^  tried  by  jury  at  the  option  of  either  of  the.  parties  who 
may  insist  upon  that  mode  of  trial.  The  civil  code  of  the 
coimtry  hais  been  recently  revised,  and  Mr.  Livingston  is  now 
eneaged  in  preparing  a  penal  code,  and  a  code  of  prison  dis- 
cipline. 

The  system  g£  equity  as  administered  in  the  High  Court  of 
Chancery  of  England,  has  been  adopted  in  New  York  and  several 
other  states,  so  far  as  is  applicable  to  our  local  situation  and  cir- 
cumstances. But  the  jurisdiction  of  the  Lord  Chancellor  in  bank- 
ruptcy, lunac}%  minority,  and  oyer  charities,  is  not  exereised  (as  & 
.matter  of  course)  by  our  Chancellor;  and  in  cases  where  this 
peculiar  jurisdiction  is  exereised,  it  is  vested  in  him  by  special 
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statutes  with  certain  modifications  applicable  to  our  condition. 
In  some  of  the  states,  the  general  system  of  equity  has  been 
partially  received,  and  with  very  great  modifications^  In  those 
states  where  it  has  not  been  introduced,  the  courts  of  law  have 
found  it  necessary  to  adopt  and  act  upon  the  doctrines  of  equity 
in  the  determination  of  legal  rights,  to  a  far  greater  extent  than 
in  England.  But  the  jurisdiction  of  the  courts  of  the  Union 
(which  have  cojgnizance  of  suits  by  aliens  and  between  citizens  rf 
different  states,)  extends  to  all  cases  in  equity  as  well  as  at  law ; 
and  the  practice  is  modelled  upon  that  of  the  High  Court  of 
Chancery  in  England.  It  should  be  observed,  however,  that  our 
Chancery  practice  has  been  very  much  simplified;  the  expences 
of  an  equity  suit  are  much  less  than  in  England;  and  the  delays 
are,  not  greater,  if  they  are  so  great,  as  in  an  action  at  law.  An 
account  of  the  practice  wSl  be  found  in  Mr.  Johnson^'s  Chancery 
RepartSy  and  m  a  work  published  bv  Mr.  Hofiman  upon  the 
practice  of  the  Court  of  Chancery  of  New  York. 

In  the  supreme  court  of  the  United  States,  and  in  the  supreme 
tribuhals  or  several  of  the  states,  a  regular  series  of  reports  is 
published  by  official  reporters^  who  receive  anntuU  salaries  from 
thC'  gommmnt  as  an  encouragement  to  their,  labours^  and  the 
decisions  have  also  been  collected  in  Digests  or  Indexes,  for  the 
purpose  of  ready  reference.  Various  elementary  treatises  and 
compilations  upon  differctit  branches  of  the  law  have  also  been 
published,  and  these  different  works  have  already  swelled  to  a 
sufficient  number,  to  form  a  considerable  library.  The  number  of 
reports  amounts  to  250  volumes,  and  at  least  fifteen  volumes  are 
added  to  these  every  year.  Nearly  all  the  English  common  law 
and  equity  reports,  and  many  or  the  elementary  treatises  pub- 
lished in  England,  are  republished  in  America,  with  annotations 
by  our  own  lawyers. 

Our  professional  men  have  also  recently  turned  their  attention 
to  the  studv  of  the  Roman  civil  law,  and  its  maxims  and  prin- 
dples  are  familiarly  resorted  to  for  the  purpose  of  illustrating  and 
expanding  the  doctrines  of  the  common  law,  thus  adapting  them 
to  the  wants  of  a  more  civilized  and  commercial  age.  In  several 
of  our  universities  and  colleges,  professorships  of  the  municipal 
law  and  of  general  jurisprudence  are  established,  and  a  faculty  of 
law  b  attached  to  the  university  at  Cambridge,  where  the  resioent 
paduates,  and  other  students,  who  resort  v  to  the  school  receive 
instruction  both  in  the  common  and  civil  law.  A  law  academy 
has  been  established  at  Philadelphia,  where  instruction  is  com- 
municated in  courses  of  lectures  and  exercises.  There  are  also 
several  private  law-schools  in  different  parts  of  the  country,^  where 
courses  of  studies,  preparatory  to  admission  to  the  bar,  are  carried 
on  under  the  superintendanoe  of  eminent  judges,  and  barristetVt 
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some  of  whom  are  retiied  from  practice,  and  others  are  engaged 
in  it  Of  the  private  lair-schoolsy  that  of  Judge  Gould  at  Litch- 
field, in  Connecticut,  of  Chancellor  Kent  at  New  York,  and  of 
Mr.  Hoffman  at  Baltimore,  are  the  most  distinguished.  Exten- 
sive courses  of  lectures  are  given  by  these  gentlemen,  accom- 
panied with  oral  instruction,  and  illustrated  by  exercises  in  most 
courts  and  debating  societies.  The  students  have  the  use  of  the 
valuable  libraries  belonging  to  the  professors,  whilst  in  the  great 
towns  they  have  also  the  advantage  of  a  regular  attendance  on 
the  courts. 

The  interpretation  of  our  written  constitutions  of  government 
has  given  rise  to  a  great  nnmber  and  variety  of  questions  of  judi- 
cial cognizance,  the  decision  of  which  has  already  formed  a  body 
of  constitutional  law  peculiar  to  America.  The  adjudications  re- 
specting it  will  be  found  scattered  throughout  the  Books  of  Re- 
ports and  collected  in  several  elementary  works,  compilations,  and 
abridgments.  Ambng  these  are  Chancellor  Rente's  Lrcctures,  and 
Mr.  Serjeant^s  book  entitled  ^^  Points  of  Constitutional  Law.^ 
**  The  Letters  of  Publius,''"  or  the  Federalist^  comprise  a  series  of 
papers  written  by  Mr.  Maddison,  Mr.  Hamilton,  and  Mr.  Jay, 
and  published  at  the  time  of  the  adoption  of  the  Federal  Consti- 
tution in  1788.  This  work  is  justly  regarded  as  of  great  authority 
on  questions  of  cotemporaneous  construction,  and  is  used  in  several 
of  our  universities  ,as  a  text  book  of  instruction  in  the  science  of 
government.  The  question,  how  far  the  common  law  of  England 
ought  to  be  considered  as  applicable  to  the  United  States  at  large, 
considered  as  a  federal  government,  and  to  be  adopted  as  a  rule  for 
cases  arising  in  the  tribimals  of  the  Union,  where  no  written  law  has 
been  provided  by  Congress,  or  where  the  application  of  the  written 
law  requires  the  aid  of  suppletory  rules,  has  been  much  discussed 
both  at  the  bar  and  by  elementary  writers.  A  very  clear  state- 
ment of  the  different  views  which  have  been  taken  of  this  subject 
will  be  found  in  a  treatisQ.  published  by  Mr.  Duponceau,  of  Phila- 
delphia, on  the  jurisdiction  of  the  courts  of  the  United  States. 

Q.  15.  Is  the  common  law  o{  England  considered  as  the  com- 
mon law  of  each  state  of  the  Union  co-extensively,  or  does  it 
differ  in  degree,  and  by  what  rule  is  it  determined  that  it  is  of 
force  in  any  particular  state  or  case  ? 

A.  The  common  law  has  been  adopted  in  the  different  states  in 
various  degrees,  according,  to  the  successive  epochs  of  their  colo- 
nization, or  the  spirit  and  genius  of  their  original  legislators. 
Whether  the  common  law  be  applicable  in  any  particmar  case, 
is  determined  in  each  state  by  the  statutes  thereof,  ancient  usa^, 
or  the  decisions  of  the  courts.  In  most  of  the  states  the  leading 
provisions  of  the  statute  of  Wills,  Hen.  VIII. ;  of  Limitations,  of 
James  I. ;  the  statutes  of  Frauds,  of  Elizabeth  and  Charles  11. ; 
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and  the  Habeas  Coipus  Act  of  31  Charles  II. ;  have  been  adopted^ 
with  the  whole  booy  of  English  decisions  interpretive  of  their 
text.  In  some  of  the  states,  the  older  BritLsh  statutes  modifying 
the  common  law  have  been  expressly  adopted :  in  others  they 
have  been  repealed,  and  their  most  important  provisions  re- 
enacted.  In  all,  a  great  mass  of  local  statute  legislation  has  accu- 
mulated, and  efforts  are  now  making  to  clear  it  trom  the  confusion 
occasioned  by  the  successive  additions  which  have  been  made  to 
it  since  the  earliest  colonial  times,  without  much  regard  to  method, 
and  h  ^quently  for  the  mere  purpose  of  providing  for  some  tem- 
porary evil  or  inconvenience. 

The  practicability  and  usefulness  of  reducing  the  whole  body  of 
the  common  and  statute  law,  including  the  system  of  equity,  to  a 
written  text,  has  been  recendy  much  discussed  in  Amenca.  The 
great  variety  of  the  sources  of  our  jurisprudence,  its  complexity 
constantly  increasing  with  the  multiplication  of  new  laws,  and  new 
adjudications  upon  the  old  immenso  aliarvm  super  alias  aceroatc^ 
rum  legum  cumulo — the  inherent  uncertainty  of  all  imwritten  law 
depending  on  conflicting  precedents  and  analogies — ^h'ave  forcibly 
impressed  the  public  mind  with  the  desireableness  of  such  a  work. 
But  the  difficulty  of  accomplishing  it,  and  of  preserving  it  from 
being  overrun  (as  all  other  codes  have  hitherto  been)  by  a  new 
wilderness  of  glosses  and  interpretations,  has  not  been  msguised  or 
underrated  by  those  who  distrust  the  consequences  of  so  extensive 
an  innovation.  The  nearest  approach  which  has  yet  been  made 
to  such  an  attempt  in  any  of  our  states,  whose  jurisprudence  is 
derived  from  the  common  law  of  England,  is  the  revision  which 
is  now  being  made  of  the  statute  laws  of  New  York.  By  an  act  of 
the  legislature,  passed  in  April,  1825,  commissioners  were  ap- 
pointed to  revise  and  consolidate  the  statutes  of  that  state  upon  a 
plan  approaching  to  that  of  a  code.  By  the  provisions  of  the  act, 
the  commissioners  were  authorized  to  revise  all  the  written  laws  of 
the  state ;  to  consolidate  all  acts  and  parts  of  acts  relating  to  the 
same  subjects  ;  to  distribute  them  methodically  under  proper  titles 
and  divisions ;  to  suggest  the  best  mode  of  reconciling  apparent 
contradictions,  supplymg  defects,  and  amending  what  re<}uired 
alteration ;  to  designate  what  ought  to  be  repealea,  as  mischievous 
or  useless,  and  recommend  the  passing  of  such  new  acts  as  might 
be  expedient  or  necessary  to  complete  the  system ;  and,  finally,  to 
complete  the  revision  in  all  other  respects  in  such  a  manner  as 
they  might  deem  best  adapted  to  render  the  laws  more  plain  and 
easy  to  be  understood.  Under  the  authority  thus  given  to  them, 
the  commissioners  have  made  a  classification  of  the  laws  to  be  re- 
vised under  the  following  general  divisions:  1.  Thosi^  which 
relate  to  the  territory,  civil  polity,  and  internal  administration  of 
the  state.    2.  Those  which  relate  to  private  rights,  or  what  is 
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commonly  included  in  a  civil  code.    3.  The  judicuuy  estaUidi- 
ment  and  civil  procedure.    4,  Ciimes  and  punishments.    5.  Local 
laws  and  municipal  mcorpoiations.    These  were  again  subdivided 
into  chapters,  tiUes,  articles,  and  sections,  according  to  a  scientific 
arrangement  of  the  matters  included  in  these  different  sub^visions. 
No  enactinff  clause  u  proposed  to  be  introduced  except  at  the  head 
of  each  of  the  five  general  divisions*  where  it  is  to  be  preceded  by 
a  short  preamble,  setting  forth  the  expediency  of  consolidatiAg, 
arranging,  simplifying,  and  amending  the  sta^tes  relating  to  ue 
subjects  mduded  in  that  division.    Jn  drawing  up  the  text,  the 
sreat  object  in  view  was  to  free  it  from  inconvenient  verbosity ;  to 
distribute  it  into  short  sections,  each  contwiing  a  single  proposition ; 
to  avoid,  as  far  as  possible,  all  ambi^ties  of  expression ;  and  by 
simpli^mg  the  language,  to  render  it  more  clear,  precise,  and  in- 
telligible.    In  exercising  the  power  given  to  them  of  suggestinff 
alterations  and  amendments,  the  commissioners   have  proposea 
draughts  of  the  revised  statutes,  as  they  would  appear  after  the 
contradictions,  omissions,  or  imperfections  in  the  existing  l^ws 
should  have  been  remedied,  and  after  the  parts  proposed  to  be 
repealed  should  have  been  omitted;  on  the  supposition  that  the 
expediency  of  such  alterations  would  best  be  explained  and  under- 
stood by  an  actual  exhibition  of  the  text,  as  it  would  stand  after 
the  proposed  changes  had  been  made,  and  in  connexion  with  those 
provisions  of  the  present  laws  which  are  intended  to  be  retained. 
W  hat  has  been  said  refers  to  the  phraseology,  style,  and  arrange- 
ment of  the  proposed  new  digest  of  statute  laws.     But  it  will 
be  necessary  to  refer  to  the  pnnted  reports  of  the  CommissionerB, 
and   drafts  of  bills  annexed,  to  form    an  adequate   notion    of 
the  extent  and  importance  of  the  substantive  alterations  proposed 
by  them.     These  are  most  considerable  in  the  first  division  of  the 
work,  which  relates  to  the  territory,  the  political  divisions,*  the  civil 
polity,  and  the  internal  administration  of  the  state.     The  plan  of 
the  revisers  was  most  ea^y  adapted  to  this  portion  of  the  statutes, 
it  having  grown  out  of  bur  peculiar  institutions  and  local  condition, 
and  havmg  little  reference  to  the  common  law  either  in  its  origin, 
or  as.  fiirpishing  the  rule  of  interpretation. 

FOREIGN  JUDGMENTS   AND   CONTRACTS. 

Q.  16.  In  suits  upon  thete,  would  the  American  courts  feel 
theinselves  at  liberty  to  so  into  the  merits,  or  merely  receive  the 
judgment  as  evidence  ofthe  debt  ? 

A.  A  foreign  judgment,  when  brought  directly  in  question  be- 
tween the  same  parties,  has  the  same  conclusive  effect  as  by  the 
law  of  England.  The  judgments  and  decrees  of  foreign  courts  of 
competent  jurisdiction  have  also,  in  general,  the  same  effect,  when 
brought  coUateraUy  in  question  {OrandCs  Rep*  Vd.  iv.  p.  434.) 
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CrandMm  o.  Leonard.  Wheai(m's  Rep.  Vol  uL  p.  946.  Hoyt  «. 
Gebton/^  So  also  the  judgments  of  foiei|pi  courts  of  Prin,  and 
other  tribunals  proceeding  in  r0fii,  are  leoeived  as  conduflive  of  <A# 
aUe  ofproperhf  in  the  thing  ;  but  the  question,  how  finr  a  sentence 
of  condemnation  in  a  foreign  court  of  admiralty  should  be  considered 
as  fidsifying  the  warranty  of  neutrality,  contained  in  a  policy  of 
insurance,  has  been  mucn  discussed  in  our  courts.  The  supreme 
court  of  the  United  States  adrats  the  English  rule  on  the  subject 
{Craneh^s  Rep.  Vol.  iv.  p.  4%.  Crondson  v.  Leonard.).  The 
courts  of  New  York  have  rejected  it ;  and  the  legislature  of  Penn- 
syhrania  has  expressly  proyided  against  it  by  statute. 

Q.  17*  When  foreign  law  is  quoted  in  tne  courts  here  in  sup^ 
port  or  avoidance  of  a  fordgn  contract  or  obligation,  how  far  do 
the  judges  consider  themKlves  bound  to  notice  it,  or  give  it 
effect? 

A.  The  rule  of  evidence  as  to  foreign  laws  is  precisely  the  same 
as  in  England.  They  are  to  be  proved  as  facts :  written  laws,  by 
the  evidence  appropriate  to  the  proof  of  foreign  public  documents, 
and  laws  which  nave  not  been  reduced  to  a  written  text,  by  the 
testimony  of  persons  skilled  in  the  laws  of  the  foreign  country. 

▲BsxinrEss. 

Q.  18.  In  suits  aflninst  persons  out  of  the  jurisdiction,  what  is 
the  mode  of  procee£ng  with  respect  to  notice,  or  otherwise,  and 
can  a  suit  be  brought  against  a  transient  person  after  he  has 
left  the  country  by  any  fiction  of  law  as  to  notice,  so  as  to  affect 
his  property  here  instead  of  suing  him  in  his  own  fixed  domicile  ? 

A.  Most  of  the  states  of  the  Union  have  attachment  lawa^  by 
which  proceedings  may  be  commenced  against  absent  persons 
having  all  the  eirects  of  a  suit  Different  periods  and  forms  of 
notice  are  provided,  to  enable  the  party  to  come  in  and  dissolve 
the  attachment  by  giving  bail  to  the  suit.  In  general,  the  attach- 
ment is  for  the  exclusive  benefit  of  the  creditor  who  makes  it ;  but 
by  the  law  of  New  York  it  is  for  the*  benefit  of  all  the  creditors, 
trustees  bein^  appointed  who  take  possession  of  the  absent  debtor^s 
effects  for  distribution  amonff  all  his  creditors,  pro  rata,  unless 
he  returns  within  a  year  and  discharges  his  debts. 

A  voluntary  assignment  made  by  the  debtor  for  the  benefit  of 
a  particular  creditor,  or  class  of  creditors,  vdll  operate  a  transfer  of 
his  property  wherever  situate  in  the  Union ;  and  if  prior  in  date, 
and  duly  notified,  will  overreach  an  attachment  made  under  the 
laws  of  the  state  where  the  property  lies. 


WILLS. 


Q.  19-  Does  a  will  executed  abroad  according  to  the  forms  of 
the  place  where  it  is  dated,  carry  personal  propeity  here ;  and  in 

VOL.  I. — ^J0.  2  o 
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case  of  intestacy  almad,  would  the  law  of  the  pkee  where  the 
part^  happened  to  die,  or  be  hat  domiciled,  prevaiLasIko  the  mode 
of  distributing  his  personal  property? 

A.  A  last  will  and  testament  executed  abroad,  according  to  the 
law  of  the  place  where  it  is  made,  will  carry  personal  property  in 
the  United  States ;  but  it  must  receive  probate  there  in  the  proper 
court  having  jurisdiction  of  testamentary  matters,  before  it  can  be 
made  the  foundation  of  a  suit  for  a  legacy ;  and  this  even  where 
by  the  foreign  law  the  will  requires  no  probate.  (Whetxion'$ 
JReportj'  Vol.  zii.  p.  169,  Armstrong  v.  Lear).  The  executor 
named  in  the  foreign  will  cannot  act  in  the  United  States,  until 
authorised  by  an  appointment  as  administrator  with  the  will 
annexed.    Foreign  letters  of  administration  are  not  r^^arded. 

The  law  of  the  place  where  the  party  happens  to  me,  or  to  be 
last  domiciled,  prevails  as  to  the  mode  of  distributing  his  personal 
property. 

POWERS. 

Q.  90.  Are  powers  or  deeds  duly  executed  abroad,  according  to 
the  forms  of  tne  place,  valid  here,  or  are  there  any  special  r^^- 
lations  on  this  head  in  the  laws  of  registry  of  the  several  states  of 
the  Union  ? 

A.  Powers  or  deeds  relating  to  personal  rights  or  personal  pro- 
perty, duly  executed  abroad  according  to  the  forms  of  the  place, 
are  valid  in  the  United  States.  But  powers  or  deeds  relating  to 
real  property  in  the  United  States  must  be  executed  according  to 
the  laws  of  that  state  where  the  property  lies.  These  are  various 
in  their  details,  but  in  general  the  deed  must  be  acknowledged 
before  some  judge  or  magistrate,  before  it  can  be  admitted  to 
registry.  The  laws  of  some  of  the  states  provide  for  an  acknow- 
le&ment  before  the  Lord  Mayor  of  London,  or  Minister  of  the 
United  States  residing  in  Lonaon,  or  Lord  Provost  of  Edinburgh, 
in  the  case  of  persons  executing  deeds  in  Great  Britain.  Such  is 
the  law  of  New  York. 

Q.  21.  Is  it  necessary  that  the  power  by  an  absentee  or  foreigner 
to  execute  or  acknowledge  the  deed  or  instrument  here,  be  inserted 
within  and  made  part  of  the  deed  itself;  or  may  it  be  by  a  separate 
instrument  ? 

A.  It  is  not  necessary  that  the  power  should  be  inserted  in,  or 
annexed  to  the  deed;  but  a  power  to  execute  a  deed  must  be 
under  seal,  according  to  the  well  known  technical  rule  of  the  law 
of  England. 

MARRIAGES  AND    DIVORCEl* 

Q.  22.  Would  a  marriage  in  Scotland,  or  any  other  country, 
where  St  has  the  effect  of  legitimating  the  children  bom  before 
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such  maxiuge,  hare  that  eflbct  heie,  should  the  parties  after- 
wards come  to  reside  in  these  states? 

^.  I  am  indined  to  answer  this  qnery  in  the  affirmativei  on 
l^eral  pinciples;  but  I  am  not  aware  of  any  judidal  decision 
m  Amenca  bearinff  directly  on  the  question,  ' 

Q.  83.  Could  the  courts  in  this  country  dissolve  a  marriage 
lei^^y  contracted  in  another,  and,  vice  versdy  would  the  courts  of 
this  countnr  notice  a  divorce  obtained  abroad  of  a  marriage  duly 
celebrated  here  between  two  of  their  own  citizens  ? 

A.  The  courts  in  the  United  States  are  in  the  habit  of  dis- 
saving marriages  contracted  in  foreign  countries ;  but  in  some  of 
the  states  a  residence  of  considerable  length  is  required  to  con- 
stitute a  domicile  for  the  purpose  of  suing  for  a  divorce.  Our 
courts  would,  as  I  conceive,  notice  and  give  effect  to  a  divorce, 
obtuned  abroad,  of  a  marria^  duly  celebrated  in  the  United 
States,  between  our  own  citizens,  or  others,  upon  the  same 
principles  and  with  the  same  restrictions  as  respect  the  con- 
clusiveness of  other  foreign  sentences. 

MINORS. 

Q.  24.  Would  a  native  of  Holland,  who  is  not  of  age  before 
twenty-five,  be  held  liable  for  contracts  entered  into  by  him  here 
without  the  authority  of  his  guardian  under  that  age,  and  would 
there  be  any  difference  in  Uiis  case  with  respect  to  the  bona  or 
tnala  fides  ot  the  transaction  on  either  side  ? 

A.  The  answer  to  this  Query  must  depend  on  ffeneral  princi- 
ples of  international  law.  The  question  would,  as  I  conceive,  be 
determined  at  Washington  precisely  as  at  Westminster. 

SLAVES. 

Q.  25.  Would  the  circumstance  of  a*  slave  coming  as  a 
domestic  servant  with  his  master  to  one  of  the  non-slave-nolding 
states  here  render  him  thereby  free,  ipso  facto^  and  without 
process,  or  what  would  be  its  effect  ? 

Q.  26.  Supposing  an  American  citizen  of  a  slave-holding-state 
to  take  a  slave  with  him  to  England  or  to  one  of  the  non- 
slave  holdinff  states  of  the  Union  as  a  domestic,  would  the 
party  by  v(duntarily  returning  with  his  master  to  his  domicile 
resort  to  his  original  state  of  slavery,  or  what  would  be  the 
eflReet.'  and  what  would  be  the  consequence  of  the  slaveys  fleeing 
to  a  free  state  from  a  slave-holding-state  ?  Would  the  former 
be  bound  to  restore  him  on  application  ? 

As.  to  Qs.  25  and  26.  If  a  person  removing  into  a  state  where 
slavery  is  prohibited,  animo  manendi^  carry  his  slave  with  him, 
the  slave  becomes  free  so  long  as  he  remains  in  that  state.  But 
a  voluntary  return  of  the  negro  with  his  master  to  his  original 

2c  2 
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domicile  in  the  sUve'-holdiiig-stftte,  would  probably  be  there  ocm- 
sidered  as  reyiving  His  fonner  condition. 

The  constitution  and  laws  of  the  Union  secine  to  the  owners 
of  slaves  in  the  slave-holding-states,  when  they  abscond  into 
the  other  states,  the  jnriTilege  of  reclaiming  them  by  judicial 
process.  The  same  privilege  extends  to  me  case  m  a  slaye- 
owner  travelling  with  his  4ome8tic8  into  the  other  states  ammo 
redeundL 

Q.  27.  In  questions  respecting  freedom  in  the  slave-hdding- 
states,  is  the  Koman  law  of  manumission,  or  the  English  law., 
of  villenaffe,  followed  in  judicial  proceedings  thereon,  or  what 
other  mode  of  proceeding,  and  in  interpreting  the  law  do  the 
judges  follow  the  principle  cS  favendum  est  Ubertatit 

Can  a  slave  by  any  act  or  mode  of  proceeding  be  manu- 
mitted out  of  his  owner's  domicile  ? 

A,  The  rule  o£  partus  sequitur  ventrem  is  adopted :  and  I  be- 
lieve the  analogies  of  the  English  law  of  villenage,  rather  than  the 
Roman  law,  are  followed  on  this  subject.  But  I  speak  with  the 
less  confidence  because  I  am  not  fami&ar  with  the  practice  in  the 
slave^holding-states.  The  mode  of  proceeding  is  by  what  is  called 
a  Petition  of  Freedom^  and  the  tnal  is  by  jury  under  the  direc- 
tion of  the  court  as  to  the  law.  There  is  no  reason  to  doubt  the 
impartiality  of  our  courts  and  juries  on  questions  of  this  sort. 

Q.  28.  Does  the  circumstance  of  colour  operate  as  a  presump* 
tion  agftinst  liberty  in  a  slave-holding-state  ? 

A.  The  circumstance  of  colonr  does,  I  believe,  operate  in  the 
slave^holding-states,  as  a  presumption  against  liberty,  but  it  ia' 
a  presumption  which  readUy  yields  to  contrary  proof. 

Q.  29*  Is  the  evidence  of  negroes  and  persons  of  colour,  admis- 
sible in  your  courts  of  justice  under  any  and  what  testrictions  ? 

A.  In  the  ndnp-slaveholding-stat^s,  the  evidence  of  persons  of 
colour  is  admissible.  In  the  slave-holding-states,  it  is,  I  believe, 
universally  rejected  as  against  white  persons. 

Q.  30.  Is  this  evidence,  when  admissible,  found  to  be  in  general 
worthy  of  credit,  and  in  what  degree  ? 

A.  This  query  will  be  answered  under  No.  32. 

Q.  31.  Do  the  courts  of  the  several  states  in  such  cases  lean  to* 
adnut  the  competency  of  the  part^,  and  to  throw  the  objections 
upon  his  credibility,  or  how  otherwise  ? 

A*  Our  courts,  m  all  cases,  lean  against  objections  to  the  com- 

Eitency ,  leaving  them  to  have  their  proper  weight  as  to  credibility, 
ut,  in  general,  the  EngUsh  law  or  evidence  is  adopted  in  our 
practice. 

Q.  32.  Is  the  evidence  of  ncffrocs,  and  persons  of  colour  in 
general,  entitled  to  less  weight  than  that  of  white  persons  of  the 
same  condition  in  life,  and  if  so,  do  you  attribute  such  difference: 


1828.]  Jmerican  Law.  443 

A.  My  experience  on  this  subject  is  confined  to  the  non-slave- 
holding-states.  I  think  the  evidence  of  persons  of  colour  is 
entitlea  to  neither  moie  nor  less  weight  than  diat  of  other  persons 
in  the  same  condition  of  life ;  but  it  must  be  admitted  tnat  the 
social  and  moral  concUtion  of  the  firee  people  of  colour  is  in  a  very 
low  state.  A  laige  proportion  of  the  persons  convicted  of  crimes 
are  of  that  class,  and  though  efibrts  have  not  been  wanting  on  the 
part  of  the  benevolent  to  give  them  the  advantages  of  eaucation 
and  reliffious  instruction,  uey  still  remain  a  degraded  caste,  with 
the  inddible  marks  of  a  distinct  race  impressed  upon  them,  which 
as  it  prevents  the  complete  union  of  the  two  races,  must  ever 
present  a  barrier  to  their  being  raised  to  an  equality  in  the  social 
state  with  the  whites.  The  emand^tion  of  tiie  sbve-ia  ancient 
Europe,,  and  of  the  feudal  villein  in  the  middle  ages  required 
but  a  single  effort  to  place  them  on  a  level  with  their  former 
masters.  But  in'-AmeriCa,  physical  distinctions  and  irresistible 
feelings  of  antipathy  f9unded  upon  them,  .are  more  powerful  than 
the  laws  which  pronounce  them  free  and  entitled  to  an  eauality  of 
civil  privilq^.  It  is  for  this  reason  that  the  efforts  or  humane 
individuals,  and  of  the  government,  have  been  directed  to  the 
removal  of  the  race  back  to  the  consent  from  which  they  were 
originally  transported.  But  there  are  formidable  obstacles  to  this 
scheme  of  colonization,  and  it  remains  yet  to  be  seen  whether  they 
can  be  surmoimted.  Whatever  may  be  the  result  of  this  attempt, 
the  people  of  the  United  States  do  not  merit  the  reproach  of 
havmg  done  nothing  to  efface  the  stain  of  slavery  and  its  conse- 
quences, entailed  upon  them  by  the  improvidence  of  their  ances- 
tors,, and  the  commercial  pohcy  of  the  mother  country.  The 
colonial  assemblies^  at  a  very  early  period,  passed  biUs  for  prohi- 
biting the  further  importation  of  Africans,  which  were  negatived 
by  the  crown.  After  the  establishment  of  the  present  federal 
government.  Congress  passed  laws  forbidding  our  citizens  from 
engaging  in  the  foreign  slave  trade,  which  were  very  soon  followed 
by  a  total  prohibition  of  the  importation  of  slaves  mto  every  part 
or  the  umon.  .  Indeed,  Denmark  is  the  only  power  which  can 
daim  the  honour  of  having  preceded  us  in  the  abolition  of  this 
traffic.  The  constitution  of  our  national  government  has  left  the 
question  of  emandpation  entirely  to  the  local  legislatures  of  the 
several  states,  nor  nas  it  been  overlooked  by  them,  since  slavery 
is  already  abolished  in  a  majority  of  the  states  where  it  formerly 
existed  under  the  colonial  government.  In  the  extreme  southern 
and  southwestern  states,  the  subject  is  embarrassed  with  the  same 
diflSculties  as  in  your  own  West  India  colonies,  and  you  are  too 
well  acquainted  with  the  nature  of  these,  not  to  appreciate  their 
magnitude. 
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MISCKLLANE0U8. 


Q.  33.  Aie  Masters  in  Chancery  in  this  oonntry  restricted  fiom 
acting  as  solicitors  or  coonsellors,  and  obliged  to  take  their  refer- 
ences  in  rotation  ? 

J.  Masters  in  Chancery  are,  in  general,  prohibited  from  prac^ 
tising  as  solicitors. 

Q.  34.  Do  you  consider  the  entire  abolition  of  fees  in  judidal 
offices  as  salutary,  or  with  some  restrictions  ? 

A,  I  think  a  fixed  salary,  pud  by  the  government,  is  the  most 
proper  mode  of  compensating  judges.  But  where  the  fees  can  be 
so  rqpilated  as  not  by  possibihty  to  influence  the  conduct  of  the 
jud^,  it  may,  under  certain  circumstances,  be  found  the  most  con- 
vement  mode  of  conipensadng  judicial  officers.  The  judges  of 
our  superior  courts,  both  of  the  states  and  of  the  Union,  are  com- 
pensa^  by  fixed  salaries.  But  Masters  in  Chancery,  Commis- 
sioners of  Insolvents,  and  the  class  of  judges  who  are  authorised 
to  make  such  interlocutory  orders,  as  are  usually  made  by  a  judge 
at  chambers  in  England,  are  compensated  for  their  services  by 
fees  paid  by  the  parties.  This  is  also  the  case  with  CommissioncTB, 
Notaries,  SherifliB,  and  other  ministerial  officers  connected  with 
the  admunstration  of  justice.  The  judges  of  the  courts  having 
jurisdiction  of  testamentary  matters,  and  of  intestates^  estates,  are 
compensated  in  the  same  mode. 

Q.  35.  Are  the  usury  laws,  or  laws  limiting  the  rate  of  interest, 
considered  as  salutary  or  benefical  in  the  United  States  ? 

A.  The  policy  of  the  usury  laws  is  exploded  with  us,  so  far  as 
respects  enlightened  opinion.  But  the  laws  are  still  in  force  in 
most  of  the  states  of  the  Union,  and  every  attempt  to  repeal  or 
modify  them  is  encountered  by  strong  opposition. 

Q.  36.  Has  the  tread-mill  been  generally  adopted  as  a  mode  of 
.punishment  in  the  states,  and  has  it  been  found  efficacious  P 

A.  The  tread-mill  has  been  adopted  in  some  of  the  states,  but  I 
am  not  enabled  to  speak  with  accuracy  as  to  the  general  results  of 
our  enerience  on  the  subject. 

Q.  37.  How  far  has  the  penitentiary  system  been  adopted,  and 
found  to  answer? 

A.  The  penitentiary  system  has  been  adopted  in  most  of  the 
states,  and  I  thiAk  the  general  result  of  our  experience  respecting 
it  is  far  from  being  so  discouraging  as  some  have  repxesented.  I 
believe  that  in  the  instances  where  the  anticipations  of  its  friends 
have  not  been  fulfilled  to  the  utmost^  it  has  been  owing  to  errors 
in  the  constructbn  and  practical  administration  of  the  prisons;  or 
firom  too  sanguine  expectations  of  what  can  be  accomplished  by 
human  legislation,  and  which  of  course  must  always  be  attended 
with  disappointment.  Some  information  as  to  the  defects  in  the 
construction  and  Management  of  the  present  prisons,  and  the 
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measuies  proposed  to  be  taken  to  correct  them,  will  be  found  in 
the  <*  First  Report  of  the  Prison  Discipline  Society,  Boston,^  pub- 
lished in  1896 ;  in  a  report  of  the  commissioners  appointed  by  the 
legislature  of  New  York,  to  visit  the  state  prisons,  January  16, 
1&5 ;  and  in  a  jum^phlet,  published  in  182d,  by  Mr.  G.  Powen, 
entitled  *<  A  bnef  Account  of  the  New  York  State  Prison,  at 
Auburn.'^  Mr.  Livingston  has  also  pcpared  a  code  of  prison 
discipline  for  the  state  of  Louisiana.  . 

Q.  38.  Do  you  conceive  the  English  system  of  jpnnishment  by 
arithmetical  proportion,  as  by  making  grand  and  petty  larceny 
dUEer  only  in  the  d^rree  of  value,  or  that  of  geometiicmL  proportion, 
which, estimates  cnmeby  amoral  scale,  better  adapted  for  the 
purposes  of  distributive  justice  ? 

J,  I  think  the  distinction  between  grand  and  petty  larceny  is 
not  adapted  topromote  the  ends  of  justice,  and  that  it  ought  to  be 
taken  away,  i  am  very  glad  to  find  that  this  has  been  done  by 
Mr.  PeePs  bill,  at  the  late  session  of  parliament 

Q.  99.  Is  ^e  crime  of  forfjery  of  firequent  occurrence  in  the 
United  States,  and  do  you  consider  the  punishment  of  death  as  the 
mopt  efficacious  to  check  it  ? 

A.  The  crime  of  forgery  and  other  offences  i^unst  the  rights  of 
property,  are  not  so  firequent  in  America  as  in  England.  But  the 
great  multiplication  of  paper  currency  in  the  United  States  has 
been  attoided.with  a  correspondent  increase  of  the  crime  of  forgery. 
It  is  never  punished  with  aeath ;  but  the  query,  whether  that  pu- 
nishment would  be  found  more  efficacious  than  those  now  inflicted 
involves  the  general  question,  so  much  discussed  among  the  writers 
on  penal  laudation,  as  to  the  punishment  of  death. 

Q.  40.  Do  you  consider  it  an  advantage  to  have  distinct  courts 
of  equity,  instead  of  leaving  to  the  common  law  judges  the  power 
of  4U1  equitable  consideration  in  certain  cases,  not  provided  tor  by 
the  common  law  ? 

A.  I  do  not  consider  it  an  advantage  per  se^  to  separate  the 
courts  of  equity  from  those  of  law.  But  where  the  division  o^the 
two  tribunals  has  existed  for  a  long  time,  and  a  distinct  system  of 
equity  has  ripened  into  a  code,  and  become  a  rule  of  property, 
greater  inconveniences  than  advantages  would  probaUy  follow  firom 
mvesdng  the  courts  of  law  with  equity  jurisdiction.  This  question 
was.  much  considered  in  the  convention  of  New  York,  in  1821, 
and  the  result  of  the  discussion  w^  to  continue  the  Court  of  Chan- 
cery upon  its  ancient  footing,  giving  to  the  circuit  courts  a  con- 
current jurisdiction,  subject  to  an  appeal  to  the  Chancery,  in  order 
to  preserve  the  uniformity  of  the  system.  But  this  regiuation  has 
not  much,  if  at  all,  diminished  the  business  of  the  Court  of  Chan- 
cery, the  most  important  duits  being  still  brought  there  originally, 
ana  the  increased  population,  wealth,  and  trade  of  the  state  occa- 
sioning a  proportionate  increase  of  Htigation. 
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Art.  VII.— equitable  JURISDICTION. 

A  History  of  the  Court  of'Chanceryy  with  Frdctical  Bemarke 
on  the  recent  Commiaeionj  Report^  and  Emdence^  and  on 
the  Means   of  improoing  the   Adminietraiion    of  Juetiee 

-  in  the  Engiiah  Courts  of  Equity.  By  Joflepn  Paikci^ 
Longman  and  Co.  In  one  vd.  8yo. 

That  adave  sprit  of  litigation  which  prevails  in  this  eoontij 
is  the  oomnion,  perhaps  the  necessary,  consequence  of  a  redundant 
and'  busy  populatioh,  and  of  extensive  commercial  leUtiona. 
There  are  lew  men  in  our  days  who  can  say  widi  die  incomparable 
egotist,  <*  downright  Montaigne,^  <^  I  have  too  mudi  prevailed 


by  my  endeavours— 4n  a  happy  hour  Ijmay  sp^al^  it — ^that  I  am  to 
this  oay  a  vir^  from  all  'suits  of  law.  To  put  an  end  to  the 
practice  of  litigation  seems,  if  it  can  be  achieved  at  all,  to  be 
rather  fitted  for  the  tardy  labours  of  the  moralists  who  seek  the 
general  improvement  of  the  human  race ;  but,  to  prevent  that 
practice  from  becoming  a  curse  to  the  community  is  a  task  of  a 
different  description,  and  belongs  to  the  legislature.  A  bad  sjrstem 
of  laws,  or  a  corrupt  administration  of  any  system  of  laws,  aiw 
the  means  by  which  the  evils  of  litigation  beccmie  intolerable.  Of 
the  two,  the  latter  is  infinitely  more  mischievous,  because  it  is  of 
much  greater  extent,  of  more  minute  and  subtle  character,  actii^ 
always  most  perniciously  upon  the  interest  and  happiness  of  indi- 
viduals, but  never  directing  its  attacks  so  openly  against  any 
particular  public  principle  or  public  interest  as  to  excite  that  kind 
of  universal  opposition  which  would  destroy  it  at  one  Uow.  In 
the  present  state  of  the  civilised  world,  whatever  may  be  the 
relative  merits-  of  the  codes  of  different  nations,  they^  must,  in 
order  to  oe  endured,  all  be  bottomed,  upon  those  pr^ciples  of 
universal  justice  which  never  change.  Although,  therefore,  a 
system  should  be  wanting  in  that  re^larity  and  persj^cuitv  wUch 
are  properl;^  conridered  to  be  essential  to  the  formation  or  a  per- 
fect code,  it  may  be  such  as,  if  rightly  administered,  wiU  enect 
the  threat  end  of  all  codes — the  security  of  the  property  and  dvil 
rifl;fats  of  the  people  who  live  under  it  On  the  oUicr  hand,  a  mal- 
administration  ct  justice,  under  however  perfect  a  system  of  laws, 
may  be  made  the  means  of  great  oppression  on  tne  part  of  the 

Svemment,  and  most  ruinous  and  tormenting  in  its  effect  upon 
e  people.  Expense  and  delajr  are  the  primary  ills  of  a  bad  ad- 
ministration of  law ;  by  their  influence  justice  itsdf  may  be  done 
ID  sCich  a  maiiner  as  to  make  it.a  cleaving  curse  to  all  who  Invoke 
it ;   and  of  the  three  means  of  oppressing  the  people,  provided 
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agaiiift  by  Magna   Chartai  the  deflnring  of  justice   is  the 
wont  (a) 

In  Endand  we  are,  not  put  to  the  haid  necemty  of  deciding 
between  tbe  oomparadye  eyus  of  a  bad  system  and  a  bad  adminis- 
tration of  law ;  for  it  is  our  fate,  to  uye  the  worst  of  both  in 
extraoidina^  perfection.  That  branch  of  our  jurisprudence 
which  is  caded  equity  is  suffidendy  faulty  in  itself  f  but  the  ad- 
ministration  of  it  omuiines  thequahties  of  feebleness,  expense,  and 
deb^)  to  a  decree  which  has  no  parallel  Complaints,  loud,  and 
de^  and  uniyersal,  haye  been  made  until  the  language  of  com- 
^amt  is  exhausted,  and  the  victims  haye  acouired  an  insensibility 
to  their  own  and  their  fellows^  sufiering^.  Tne  Court  of  Chancery 
has  become  a  place  of  torment  to  those  who  are  in  it,  and  a  terror 
to  all  besides.  The  appalling  inscription  which  the  Italian  poet 
read  over  the  sate  .  eiamg  to  the  infernal  regums,  might  be  justly 
enough  transrerred  to  tbtt  part  of  Westminster-Hall  in  wlucn 
the  decrees  of  the  Chancery  are  uttered:— r 

''  Per  me  ri  ya  iieDa  dtti^  doleote : 
Per  me  tA  ya  nell'  etemo  dolore : 
Per  me  si  ya  tra  la  perduta  gente '*(&)• 

Any  man  who  diinks  upon  the  subject  at  all,  must  wonder  that 
such  a  system  could  haye  grown  to  its  present  height  in  this 
country,  where  so  many  and  such  desperate  stru^^les  haye  been 
made  to  secure  the  adyantages  of  medom,  amon^  which  a  due 
administratapn  of  equal  laws  stands  foremost.  That  it  should  haye 
been  allowed  so  long  to  preyail,  that  it  should  still  be  permitted  to 
continue,  giyes  birtn  to  reflections  of  a  yery  different  description. 
That  it  diould  haye  now,  that  it  should  always  haye  had,  its  par- 
tisans, excites  no  astonishment,  for  the  rankness  of  corruption  is 
captiyating  enough  always  to  allure  the  unclean  animals  that 
fiitten  upon  it,  and  where  the  quarry  lies  there  will  the  carrion 
biidB  be. 

The  adyocates  of  this  system  haye  been  taught  that  to  deny 
the  necessity  of  reform  is  m  yain.  The  fiulure  of  their  attempts 
in  that  respect  has  now  conyinced  them  that  its  errors  and  yices 
become  more  apparent  and  more  odious  by  eyery  effort  to  palliate 
or  to  justify  tnem.     The  expediency  of  a  reform  in  laws  which 


'(a)  The  superior  importance  of  {b)  Here,  indeed,    the  quotation 

the   laws  which  mfulate  tiie  ad«  muit  stop,  for  it  would  be  most  un- 

minlslratiob  of  justice  is  very  for-  just  towards  the  system  of  English 

€^H  pointed   out   bj   M.    Meyer  equity  to  make  it  say  :— 

in  the  mtroduction  to  his  able  wotIe  Giustizia  mosse  1  mio  alto  fiittore : 

entitled,  ''  Esprit  Ori^e  et  Progres  Fecemi  la  diyina  potestate, 

des  Institutions  Judiciaires  des  prin-  La   somma   sapienza,    e'l    prtmo 

cipaux  Pays  de  I'Europe."  amore. 
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time  or  other  circumstaiices  may  luiTe  rendered  imipiilictble  to 
die  existing,  wants  of  a  people  is  much  t6e  appuent,  too  obviooslT 
sanctioned  by  common  sense  and  the  homeliest  reascm,  as  weU 
by  the  authority  of  the  wisest  and  most  profound  tUnkers  on  the 
subject  to  be  now  impugned.  In  the  da^s  of  Lord  Bacon  a 
thorough  alteration  of  tne  sjwtem  of  En^^sh  law  was  contemplated, 
and  Locke,  in  forming  his  constitution  for  Carolina,  provided 
that  ihe  laws  should  be  in  force  for  only  one  centiny,  at  the 
end  of  which  period  they  should  be  revised  and  adapted  to  what 
might  then  be  the  condition  and  wantr  of  the  state,  (c)  Bedooed, 
tiherefiue,  Aom  an  open  to  an  insiduous  and  covert  opposition, 
.the  partisans  of  corruption  are  not  less  eager  nor  less  active  m 
their  efibrts.  They  know  that  their  main  hope  rests  in  delay,  and 
to  effect  this  is  thmfore  their  first  aim.  By  propositions,  which 
mean.no^hin^;  by  concessions,  which  yield  notning;  and  by  re- 
peated promises  and  procrastinations,  they  calculate  upon  tiling 
out  all  who  undertake  the  laborious  and  thankless  office  of  cor- 
recting evils  and  improving  a  system  upon  which  the  hapjnness  and 
tranquillity  of  the  community  so  much  depend.  Every  postpone- 
ment is  so  much  a  triumph  with  them,  that  they  sometimes  utter 
their  exultation  aloud.  But  they  r^kon  neither  wisely  nor  well ; 
the^  shout  too  soon.  Delay  fatigueis,  but  it  does  not  defeat — the 
spirit  is  raised  which  their  nowling  cannot  lay — find  the  work  has 
been  so  well  begun  and  carried  so  far  that  it  cannot  fail  of  being 
accomplished.  The  recent  alterations  in  other  branches  of  the 
law,  and  ithe  liberal  spirit  in  which  they  have  been  eflected,  proves 
that  the  bigoted  and  superstitious  reverence  for.  institutions,  whidi 
have  nothmg  but  their  rust  and  rains  to  recommend  them,  has 
mainly  abated.  The  outworks  of  the  place  have  been  carried, 
and,  although  the  strong  hold  6f  corruption  and  error  seems  to  defy 
attack,  its  roimdations  are  sapped,  ana  before  repeated  and  earnest 
attacks  it  must  fall. 

The  more  effective  and  important  of  the  means  by  which  so 
desirable  an  object  is  to  be  accomplished,  is  publicity.  Discussion 
in  places  where  discussion  can  do  good,  and  publicity  every  where, 
must  ultimately  prevail.  It  can  liever  be  a  matter  of  choice  with 
the  public,  whetner  they  will  or  will  not  endure  a  bad  system  or 
an  evil  administration  of  law ;  let  the  fact  be  once  made  suffi- 


(c)  I  migliori  codici  possoDO  dun-  che  yolta  nel  tutto.    OKialche  volta 

^uc  ayere  le  loro  vicende.    Quell'  dunque  basta  riparare  Pantica  kgis- 

iitent  leggi,  che  hanno  prodotta  la  lazione,  qualche  volta  bisoffna  mu- 

grandezza  e  I'opulenza  d  un  popolo^  tarla   interamente.     La   prima    di 

poitoiio  eMere  inefficad  a  cornier-  queste  intraprese  non  e  molto  dilB* 

varlo  In  questo  stato.    •    •     •    •  die.  Ma  quanti  ostacolis'  incontrano 

Biaogna   diatingiiere    che   qualche  nella  aeconda.      FUangieru    lib.  L 

volta  ii  difetto  e  nelle  partis  qual-  cap.  vi. 
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ciently  appftrant,  once  fi)roed  ttpcm  their  ttcntkm  with  wach  poof 
as  shoula  aocompuiy  it,  and  the  lenedy  will  not  be  fi^  bemnd. 
Much  has  been  done  in  this  respect,  mudi,  it  it  true,  remains  to  be 
done,  but  much  is  also  daily  doing.  It  would  be  as  vain  to 
attempt  to  check  the  flowing  ^the  ocean,  as  to  stop  the  progress 
of  inquiry  into  the  CTils  of  me  Court  of  Chaneeiy,  and  tney  who 
are  interested  (and  who  is  not  interested  ?)  in  wishing  that  ^ 
evQ  system  which  now  prevails  should  be  abolished  must  rejoice 
at  seemg  that  the  mass  is  quickened,  and  that  information  is 
poured  out  fiom  sources  whence  it  was  least  expected. 

The  Report  published  by  the  Chancery  Commisaion  has  done 
immense  good  m  this  reroect,  and  infimtely  more  than  its  con- 
trivers intended  it  should  do.  Unfairiy  as  it  was  conducted, 
inefficient  as  it  was  in  itself  to  compass  anv  really  good  and  useful 
purpose,  it  has  laid  the  ground  and  furmsned  materials  for  reform 
which  could  hardly  have  been  obtained  by  any  other  means— cer- 
tainly by  n<me  soeflfectual.  The  Appenoix  of  Evidence piresents 
the  most  valuable  and  convincing  testimony  of  the  nature  and 
extent  of  the  evils  which  have  grown  up  in  and  around  the  penu- 
cious  system  to  which  it  relates.  That  evidenoe  is  as  various  in 
its  nature  as  it  is  extraotdinaty  in  its  result  Some  of  the  persons 
examined  were  able,  honest,  and  intelligent ;  some  stmid,  and 
reluctant  even  to  tell  the  little  they  did  know ;  and  otheis  cun- 
ning and  disposed  to  misrepresent  or  suppress  the  truth.  But 
whether  competent  or  not,  willing  or  unwilling,  such  a  body  of 
information  nas  been  got  from  them,  as  places  the  necessity  for  re^ 
form  in  a  more  striking  and  undeniable  position  than  it  ever  before 
assumed,  at  the  same  time  that  the  means  of  effecting  that  reform 
are  dearly  pointed  out  The  assertions  that  facts  were  misrepre- 
sented, that  the  charges  against  the  Court  of  Chancery  were  mere 
« inventions  of  the  enemy ,^  are  silenced  for  ever.  The  body  of 
persons  givinff  evidence  are  too  numerous  to  have  consjrired :  tneir 
opinions  and  feelings  are  so  discordant  that  they  could  never  have 
united  for  any  common  purpose ;  and  yet  they  alL,  from  the 
Masters  to  the  Masters'  clerks — '*  the  little  do^  and  all,^  cottibine 
to  prove  that  the  Court  of  Chancery,  as  it  exists,  is  a  more  pesti- 
lent annoyance  than  ever,  since  the  days  )f  the  Star  Chamber,  has 
i^flfected  the  interests,  and  afironted  th ;  common  sense,  of  the 
people  of  England. 

The  discusrions  in  the  House  of  Commons  have  also  done 
much  towards  reform.  People  in  the  I^ouse,  and  out  of  it,  have 
b^un  to  look  upon  the  subiect  in  its  proper  liffht  The  House  is 
pledged  to  some  efficient  reform.  Lord  Ljncmurst  has  publicly 
bound  himself  by  a  solemn  promise,  to  biing  forward  a  plan  which 
shall  secure  the  regular,  faithful,  aind  adcurate  performance  of  the 
business  of  his  oflice.  This  promise,  too,  was  given  upon  an  occa- 


450  Equitable  Jurisdiction.  [Jan. 

rion  of  such  importance,  and  in  tenns  so  earnest  and  emphatic, 
that  his  Lordship  has  made  it  a  condition,  for  the  performance  of 
which  his  reputation  is  engaged. 

There  is,  therefore,  no  cause  for  apprehending  that  the  subject 
may  be  fonrotten,  or  that  the  ingenious  advocates  for  the  existing 
abuses,  wiU  succeed  in  perpetuating  them.  Unless  the  pledge 
just  alluded  to  shall  be  boldfy  violated,  (which  we  do  not  fear^  or 
unless  there  caA  be  invented  some  means  of  rasing  out  of  the  mmda 
of  men  that-  catalogue  of.  odious  and  intolerable  evils  which  the 
Chancery  Report  has  dragged  into  day,  (and  this  is  impossiUe) 
.some  improvement  must  be  effected.  We  have  another  and  not 
less  stecmut  ground  for  the  belief  which  is  in  us;  and  this  is,  that 
the  literature  of  the  country  is  en^^aged  in  efiecting  the  same  im- 
portant olriect  Af^ainst  the  diffusion  of  knowledge  no  abuses  can 
ever  stana;  the  tunes  are  gone  by  in  which  craft  or  violence 
exercised  an  unchecked  influence  over  states,  and  the  batde  must 
now  be  fiyught  on  fairer  terms,  and  with  weapons  which  are  more 
accessible  to  all  hands. 

This  conviction  induces  us  to  hail  with  great  satisfaction  the 
attempts  which  are  made  by  men  of  talent  and  information  to 
expose  the  real  nature  of  a  system  to  which  no  expressions  but 
those  of  unqualified  reprobation  can  be  justly  apphed.  Among 
these  stands  foremost  tne  subject  of  our  present  artide,  **  The 
History  of  the  Court  of  Chancery,'*^  by  Mr.  Parkes. 

The  best  method  of  effecting  a  reform  is  obviously  by  tracing 
up  to  its  source  the  origin  of  the  evil  which  it  is  proposed  to  cure. 
Without  this,  they  who  doubt  are  left  unconvmced ;  they  who 
are  ill-disposed  have  a  means  of  defence,  or  at  least  of  objection, 

Sut  into  tneir  hands.  In  a  subject  so  obscure,  and  of  so  remote  a 
ate,  as  that  of  the  jurisdiction  of  the  Court  of  Chancery^  thia 
necessity  may,  however,  lead  to  inconvenience.  The  temptation 
of  being  drawn  into  antiquarian  details,  which,  although  interesting 
as  matters  of  history,  prove  little  to  the  purpose,  is  so  great  that 
few  men  can  resist  it,  and  for  this  reason  it  is  that  many  of  the 
works  which  have  hitherto  appeared  with  a  purpose  similar  to 
that  now  before  us  have  fallen  short  of  their  aim,  and  that  haa 
evaporated  in  unprofitable  disquisition  which  was  undertaken  with 
a  vi^w  to  immecuate  and  us^ul  improvement  Mr.  Parkes  haa 
avoided  this  error  very  Judiciously.  His  work  shows  that  he  haa 
spared  no  pains  in  making  himself  acquainted  with  the  earliest 
steps  by  wnich  the  power  of  the  Chancellor  arrived  at  its  present 
elevation ;  but  he  has  merely  indicated,  without  dwelling  upon 
theories  ;«and  having  pointed  out  the  soiuces  whence  knowledge  on 
this  subject  may  be  readily  derived  by  those  who  choose  to  seek 
k,'  he  goes  onward  to  that  which  it  is  nis  ^preat  puipose  to  prove, 
that,  at  a  very  eariy  period  after  its  institution,  the  Court,  and  the 
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practice  of  the  Court,  were  felt  to  be  most  burthensome  evils, 
complained  of  by  every  body,  and  openly  testified  aninst  by  all 
who  had  the  ability  and  the  opportunity  of  giving  effect  to  their 
censures. 

The  existence  of  the  Court  of  Chancery  in  this  country  is  in 
itself  a  wonder.  No  similar  institution  exists  in  any  of  the  neigh- 
bouring nations ;  and  yet  it  is  dear  that  in  every  community  there 
must  be  some  means  of  admitiistering  justice  in  cases  where  the 
law  is  silent,  or  where  the  strict  rule  which  it  prescribes  would  not 
aptly  apply.  In  other  countries  the  dvil  law,  which  has  a  forcible 
resembumce  in  man^  respects  to  our  equity  law,  is  called  in  to 
supply  the  defidencies  or  munidpal  or  common  law.  This  was 
the  less  practicable  always  in  England  for  two  reasons:  first, 
firom  the  natred  and  jealousy  which  the  people  fdt  of  the  dvil 
law-*— the  favourite  study  of  the  ecdesiastics,  and,  as  they  would 
have  made  it,  if  they  nad  not  been  checked,  a  most  formidable 
means  of  increamng  theii  power ;  and,  secondly,  the  impractica- 
bility of  enjnrafting  its  decrees  upon  a  system,  the  distinguishing 
feature  of  mich  was  the  trial  by  jury.  The  latter  difficmty  was 
not  experienced  in  any  other  country ;  because  no  other  country 
was  at  the  period  we  allude  to  blessed  with  an  institution,  **  the'like 
whereof,*^  to  use  the  quaint  language  of  Lord  Coke,  **  the  whole 
Christian  world  hath  not.*"  Bliu^kstone  says,  that  the  harsh  or 
imperfect  judmnents  given  by  the  common  lair  courts,  rendered 
applications  ror  redress  necessary,  which  were  made  to  the  King 
and  his  council,  ^*  and  they  were  wont  to  refer  the  matter  dther 
to  the  Chancellor  and  a  select  committee,  or  by  degrees  to  the 
Chancellor  only,  who  mitigated  the  severity,  or  supplied  the 
defects  of  the  judjgments  pronounced  in  the  courts  of  law,  upon 
weighing  the  circumstances  of  the  case.^  Other  writers  who  have 
felt  less  partiality  for  the  judicial  institutions  of  the  country,  and 
were  less  daszled  by  the  notions  of  perfection  which  that  accom- 
plished jurist  entertained  of  Englisn  law,  have  taken  a  different 
view  of  the  subject,  and  have  traced  the  origin  of  the  equitable 
jurisdiction  to  that  desire,  which,  if  not  natural,  is  so  universal  as 
to  appear  natural,  and  which  urges  kings,  to  extend  their  preroga- 
tive by  means  of  encroachment  on  the  people^s  rights. 

tt  matters  littie  which  of  these  notions  shiul  be  adopted, 
although  we  confess  that,  in  our  ojHnion,  reason  and  the  evicienoe 
of  history  are  both  strongly  in  favour  of  the  latter.  It  is  enough 
to  know  as  an  historical  fact,  that  the  Court  of  Chancery  is  an 
indigenous  plant  in  this  land ;  that  its  rankness  and  venom  have 
been  felt  and  complained  of  for  several  centuries ;  but  that  all 
attempts  to  eradicate  it  or  to  bring  it  into  wholesome  cultivation 
have  iiitherto  failed. 

As  early  as  the  6th  Richard  2,  the  Commons  petitioned  that 
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the  most  wise  man  in  the  realm  might  be  made  Chancellor,  and 
<*  that  he  seelc  to  redress  the  enomitieB  of  the  Chancery^  So 
strong  was  the  language  which  the  malradministntkm  of  the 
Court  had  excited  at  that  early  period.  From  thence  it  continued, 
if  not  to  grow  worse,  to  exhibit  no  mnptoms  of  amendment  until 
the  almost  fabulous  times  of  Sir  Thomas  More,  who  is  said  to. 
have  administered  justice  equitably  and  promntly  •  One^s  ntmosi 
faith  is  taxed  to  believe  the  wondmul  tales  tidaot  this  Chancellor; 
if  they  be  true,  they  would  still  seem  to  be  out  of  the  ordinary  course 
of  nature,  and  tp  liaye  come  to  pass  by  a  peculiar  interposition  of 
Providence,  which  at  the  same  time  that  it  inflicted  upon  the 
nation  one  of  the  worst  Kings  the  world  ever  saw,  bestowed  upon 
it  a  Chancellor  such  as  the  world  wiU  never  see  again. 

Mr.  Parkes  traces  with  most  satisfactory  accuracy  the  various  com- 
plaints,  and  efforts  at  amendment  which  were  made  in  the  reigns  pre- 
ceding that  in  which  Charles  I.  lost  his  life  and  hi^  crown  in  an  at- 
tempt to  crush  the  liberties  of  his  people.  Before,  however,  we  reach 
that  period,  we  must  pause  a  moment  to  extract  the  statement  of  Mr. 
Wraynham,  who  was  prosecuted  in  the  Star-Chamber  ftr  having 
accused  Lflvd  Bacon  of  oribery.  The  King  had  refused  to  reverse  a 
judgment  which  Wraynham  complained  afpainst,  unless  the  Chan- 
oeUor  was  charged  with  bribery,  and  the  miserable  petitioner,  uived 
by  his  wrongs  and  justified  liy  the  conduct  of  the  Chancelkir, 
wrote  a  bitter  accusation  of  mm.  The  following,  which  Mr. 
Parkes  justly  calls  an  aflfectinff  narrative,  is  extracted  from  hia 
defence^  ana  exposes  some  of  the  then  evils  of  the  Court  of 
Chancery:— 

<'  In  makinff  whereof  (the  book|  I  mustered  together  aU  my  miseries  ; 
I  taw  my  lana  taken  away^  wbicli  bad  been  heme  establlslwd  unto  me; 
and  after  sixty-four  orders,  and  twelve  reports^  made  fai  the  cause ;  nay» 
alter  mottoos,  hearings,  and  re-hearings,  nmrsoore  in  number,  I  beheld  ul 
overthrown  without  a  new  bill  prcferrad.  I  discerned  the  reprMentalion 
of  a  prison  gapiiy  for  m^,  in  wnich  1  must  from  thenceforth  spend  aU  the 
days  of  my  Bfo  without  release:  ftnr  in  this  suit  I  have  spent  almost  S,000i^; 
and  many  of  mj  friends  were  engaged  for  me,  some  damnified,  odiers 
undone ;  and  with  this  did  acoompanv  manv  eminent  miseries,  likely  to 
ensue  upon  me,  my  wife,  and  four  children,  theeldesc  of  which  being  five 
years  old ;  so  that  we,  that  did  erery  day  formerly  give  bread  to  others, 
must  now  beg  bread  of  others,  or  else  starv'e,  which  is  the  misarablest  ^ 
all  deaths :  and  there  was  no  means  to  move  Ids  Muesty  to  hear  the  cansej 
but  to  accuse  his  Lordship  of  his  injustice ;  this  ana  all  these  moved  me  to 
be  sharp  and  bitter,  and  to  use  woras  though  dangerous  in  themsehres  yet 
I  hope  pardonable  in  such  extremities.'' 

Neither  the  too  distinct  proof  of  Lord  Bacon^s  corrupt  ad^ 
ministration  of  justice,  nor  that  moro  honourable  and  earnest 
endeavour  to  amend  the  laws  by  which  he  sought  to  atone  f<»r  his 
culpability,  eflected  any  change,  and  the  mischidTs  of  the  Chancery 
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sjBtem  oontinued  ki  unchecked  vigour  until  the  Pariiament  under- 
took  the  task  of  reform. 

That  part  of  the  woik  in  which  the  author  detaila  the  attempts 
made  durinff  the  time  of  the  Commonwealth  to  accomplish  finis 
most  desiraUe  end,  is  one  of  the  most  interesting  and  Taluable 
parts  of  the  work,  tt  is  a  topic  which  has  been  much  n^lected 
Dy  our  best  historians,  who,  perhaps  for  want  of  legal  knowlecbe, 
and  more  probably  misled  by  their  pr^'udices  against  an  asseinbly 
in  which  many  weak  and  wicke^^  actions  were  perpetrated,  have 
pronounced  against  them  the  too  hasty  censure  or  never  havins 
Gone  or  intended  to' do  any  good  ones.  As  this  part  rf  his  tasE 
is  extremdv  well  performeo,  so  it  is  one  of  the  most  difficult  that 
the  author  nas  had  to  encounter.  The  materials  for  it  lay  scat- 
tered wide  and  fiff.  The  uncertain  and  questionable  authority  of 
party  statements,  of  tracts  written  upon  the  spur  of  the  occasion, 
and  of  the  public  documents  by  whicn  truth  is  sometimes  polluted 
in  its  very  source,  were  all  to  be  consulted  and  to  b^  verifiMl  befine 
any  safe  conclusion  could  be  drawn  from  them.  The  ungrateful 
nature  of  the  subject  and  the  scantiness  of  the  visible  result 
from  so  much  labour  might  have  deterred  a  less  energetic  seardier 
afWr  the  truth ;  but  Mr.  Parke?  has  succeeded  admrably  in  his 
attempt,  and  has  the  credit  of  bdng  the  first  person  who  has 
thrown  a  satisfiu^tory  light  upon  a .  very  interestmg  part  of  our 
domestic  history. 

One  of  the  first  things  performed  by  the  Commons  after  they 
were  in  a  ratuation  to  turn  their  thoughts  to  the  reform  of  the  in- 
ternal government  of  the  nation,  appears  to  have  been  the  altera^ 
tion  and  amendment  of  the  laws  ffeneraQy,  and  particularly  the 
making  new  rules  for  reformation  ofthe  proceedinffs  in  Chancery. 
This  was  speedily  followed  by  the  appointment  of^a  Committee  to 
carry  the  same  oojects  into  effect,  on  which  committee  all  the  law 
officers  and  the  rest  of  the  members  of  the  long  robe  were  enjoin- 
ed to  give  their  constant  attendance.  For  a  period  of  three  jetsn 
followmg  this  subject  seems  ^  have  occupied  the  attention  of  the 
Parliament  almost  unztmittingly.  The  titles  of  the  bills  which 
were  prepared  for  this  purpose,  show  the  intelligence  aswdl  as  the 
leid  with  which  they  had  set  about  their  task.  Thej  comprise  all 
the  important  heads  of  jurisprudence  respecting  which  reform  had 
become  necessary,  and  were  as  follow  :— 

''  1.  For  taking  away  Fines  upon  V^h  Oedaratioas^  and  Original  Writs. 
%,  An  Aet  toodiiiig  Marriages  and  tlie  Registering  thereof^  and  alw 
teaching  Births  and  Burials. 
S.  An  Act  against  Castomary  Oaths. 

4.  For  taking  away  Common  Recoveries,  $ndi  the  mmeceiSMT  Charge  of 
Flnes»  md  to  pass  and  charge  Lands  entailed  as  Lands  ii^  Fee-smiple. 

5.  For  ascertaininv  of  AmtrHry  Fines  upon  Descent  and  Alienation  of 
Copy*h6lds  of  Inherttanee. 
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0.  ForthemoietpeedjBecoroTof  BcBtk 

7.  For  Ihe  better  regulktiiig  of  Pksuders  and  thdr  Feet.. 

8.  For  the  more  ipeedj  and  eaaj  Bcoo^erj  of  Debts  and  Damagce  not 
exceeding  the  sum  of  Four  Pounds. 

9.  For  the  further  Declaration  and  l^erention  of  Fraudulent  Contracts 
and  CouTerances. 

10.  Agauost  the  Ssle  of  Offices^ 

1 1 .  For  the  RecoTerj  of  Debts  owing  by  Corporations. 

18.  Against  Challenges,  Duels,  and  all  ProTOcatlons  whaterer. 
IS.  To  make  Pebts  assignable. 

14.  To  prcTtat  Solidtraon  of  Judges,  Bribery,  Extortion,  Charge  of 
Motions,  and  for  Restriction  of  Pleaders. 

15.  For  the  better  putting  in  Execution  the  Laws  eoalm  Bono*  Jfortt. 
10*  For  County  Registers,  WiDs,  and  A^niinistrators:  andlbrprerent* 

ing  Inconreidence,  Klay,  Charge,  and  Irregularis,  in  Chuxsery  and 
Common  Law,  (as  well  in  Common  Pleas  as  crttninaf  and  cqiltsl  Causes,) 
and  for  settling  County  Judicatures,  Guardians  iX  OnhaaoB,  Courts  or 
Appeal,  Count/ Treasures,  and  Woric-houses,  wkh  Tanles  of  Fees  and 
ihort  forms  of  Declarations. 

.  «' Such, ''the  author  continues,  "were  the  magnifioentolrieets  and  inralift- 
able  labours  of  the  Commistee  hi  a  period  not  exceeding  Mree  years  ;  and 
such  the  brevity  and  wisdom  of  their  intended  statutes,  all  the  deteil  of 
which  is  comprised  in  one  hundred  and  twenty  quarto  pages  I  It  Is  weD 
obserred  l^  Oldmixon  that  'the  rery  title  of  these  acts  s1k>ws  how  worthy 
they  were  of  the  wisdom  of  the  nation,  and  it  is  astonishmf  that  the  same 
art  which  obstructed  the  reform  of  the  practice  of  the  law,  simiost  fourscore 
years  ago,  should  hare  still  succeeded  in  the  like  obsteuction  from  that 
time  to  tlidt  (17S0).  It  does  by  no  means  do  honour  to  the  profession  which 
is  charged  with  it.'" 

A  measure  appears  to  haye  been  soon  afterwards  in  contempla- 
tion respecting  tlie  origin  and  proceeding  in  which  there  is  con- 
siderable obscurity.  Whitelocke  says  were  was  a  debate  whidi 
lasted  two  days,  in  August  1663,  on  the  subject  of  the  Court  of 
Chancery,  but  does  not  report  the  axj^punents.  The  debate  termi- 
nated, however,  with  a  vote  which,  it  must  be  admitted,  laid  the 
axe  to  the  very  root  of  the  evil,  for  it  was,  ^*  That  the  Hi^h 
Court  of  Chancery  be  taken  away,  and  that  a  Bill  be  brought  in 
for  that  purpose.'"  The  ultimate  fate  of  this  yery  bold  measure  is 
thus  detailed : — 

"On  the  19th  of  October,  1653,  a  Bill  was  reported  from  the  Committee 
of  the  Law  and  read  a  second  time,  for  the  abolition  of  the  Court  and  the 
appointment  of  Commisrioners  for  hearing  the  existing  and  future  causes. 
On  the  99d,  it  underwent  some  amendments  in  committee,  and  sgain  on  the 
Sd  of  Norember.  The  suicidal  dissolution  of  the  Parliament  on  the  19th 
of  December  following,  blighted  the  hopes  of  the  country  which  had  an- 
ideusly  tiewed  with  ugh  expectation  tiiese  sound  and  well  dkected  plans 
of  legal  reform.  One  member,  before  the  removal  of  the  mace.  In  a  bitter 
Inre^rare  against  that  audscious  dissblntion,  deplored,  the  approaching  dsa- 
tnietion  of  a  parliament,  when  the  committee  for  rogulatnig  the  law  had 
ready  to  be  mered  to  the  House  serend  bills  of  very  great  concemmoit  to 
the  good  and  ease  of  the  people.  Such  was  the  premature  end  of  a  par« 
liament,  which  of  course  Clarendon  belies,  and  Carte  echoes  Clarsndon, 
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and  lUpin  terms  it  "  a  lidiculoiu  aisembly  that  iHd  nothing  worth  remem^ 
herii^  in  a  teMion  of  more  than  five  months !"  The  unconstitutional  and 
af^ustifiaMe  conTention  of  it  bj  CromweU's  warrant  of  nomination  was  a 
damning'  sin  wliich  the  senrile  liistorians  thous^t  could  nerer  be  atoned 
for :  pr^udioe  prevented  their  inquiring  into,  or  mduced  them  to  conceal  its 
important  labours;  they-  thought  that  no  ffiood  could  come  out  of  Galilee» 
but  subsequent  parliaments  in  the  adoption  of  many  of.  the  legislative 
principles  and  intended  reforms  of  these  republicans  have  more  wisely 
acted  on  the  motto— -JVu  esi  et  ah  ho0te  docerU 

It  is  not  ooiittstent  with  our  present  limits  to  follow  the  author 
in  his  progress,  as  he  traces  the  history  of  the  Court  of  Chancery 
down  to  the  present  time.  The  cnaracters  of  the  judges  are 
drawn  fiuriy,  iad  with  no  disposition  to  exaggerate  the  odioua 
points,  or  to  make  them  w^^  mote  heavily  on  thor  memories 
than  mere  justice  requires.  The  frequent  complaints  against  the 
Chancny,  the  ineffectual  attempts  to  procure  an  impovement  in 
its  9f  stem,  are  concisely  and  correctly  stated ;  the  animadversions 
sre  just,  and  the  observations  acute  and  original.  The  author 
does  not  fall  into  the  error,  somewhat  too  common,  of  attributing 
to  perscms  the  evils  whidi  belong  to  the  system.  A  remarkable 
instance  of  this  is  displayed  in  a  sketch  of  the  character  of  Lord 
EUon,  which,  as  it  is  a  fair  specimen  of  the  style  and  tone  of  the 
work,  we  extract  :^ 

''  Lord  Loughborough  was  succeeded  by  Lord  Eldon^  on  the  14th  of 
Aprily  1801,  and,  excepting  the  short  intervening  chancdlorship  of  Lord 
Srskine  from  the  7th  of  February,  1806,  to  the  Ist  of  April,  1897,  he  re- 
taLied  possession  of  the  seals  till  within  a  few  weeks  of  the  publication  of 
the  present  volume.  May,  1887.  When  the  sun  of  his  judicial  power  and 
patronage  is  setting  in  the  recent  ministerial  revolutions,  it  would  be  iOi- 
beral  to  treat  his  professional  character  with  needless  asperity,  or  to  with* 
hold  the  meed  of  praise  so  justly  due  to  the  industry,  integrity,  and  technical 
knowledge  of  equity  which  peculiarlv  marked  his  long  career  in  the  Court 
of  Chancery,  ft  is  to  be  regretted  that  the  judicial  failings  of  Lord  fildon 
have  been  magnified  into  the  one  great  and  original  cause  of  the  evils 
of  the  Court,  which  may  give  rise  to  a  mistaken  expectation  that  liis  tt^ 
tirement  from  oflSce  will  of  itself  lead  to  tlie  climax  of  its  reformation. 
These  pages  demonstrate  that  the  abuses  attendant  on  the  administration 
of  £ngjish  equity  are  of  remote  origin  and  progressive  accumulation :  that 
long  before  Lord  Eidon  was  bom^  uev  existed  in  an  eoual  degree,  com- 
pand  with  the  relative  quantum'  of  litigation  before  the  Court,  and  have 
merely  been  aggravated  by  his  constitutional  tendency  to  doubt  and  pro* 
crastinate.  But  although  Lord  Eldon  is  absolved  from  the  moral  respon- 
sibili^  attaching  to  the  aowree  of  the  abuses  of  his  jurisdiction,  lie  is  dml^ 
culpable  in  upholding  and  inereasmg  them  by  a  long^continued  denial  of 
theur  existence,  and  an  unceasing  opposition  to  their  investigation  and 
legislative  removal.  Since  Lord  I)idon's  accesnon  to  the  Chancellorship, 
tl^  fiinds  of  the  suitors  in  court  have  doubled  in  amount,  and  the  real  pro- 
perty involved  hai  probably  quadrupled.  Many  of  the  evils  of  his  judicial 
reign  have  doubtless  otipnated  in  tne  increase  of  litigation,  arising  out  of 
the  vast  mercantile  transactions  of  the  nation.  A  country  pre-eminenUy 
comroercial,  by  the  multitude  and  intricacy  of  its  contracts,  will  engender 
VOL.  I. — JU.  2  II 


456  Equitable  Juriadictvm.  [Jan. 

lawsuits  in  a  far  greater  relatiTe  proportion  than  other  states.    It  was, 
however,  the  duty  of  a  judge  of  liberal  and  comprehensiTe  mind,  to  have 
adapted  his  court  to  the  new  order  of  things ;  and  so  far  from  the  antiquity 
of  the  abuses  forming  any  valid  justification  of  Lord  Eldon's  conduct,  it 
riiould  have  been  an  additional  motive  for  securing  his  attention  to  the 
improvement  of  hw  extended  jurisdiction.    But  he  invariably  discounte- 
nanced every  legislative  inquiry  and  proposed  reform.   The  political  night* 
mare  of  innovation  haunted  nis  imagination :  in  his  legal  vocabulary,  rdTor- 
mation  and  revohition  were  synonymous,  and  the  latter  word  was  another 
synonym  for  destruction.    He  belonged  to  the  old  school  of  Aristotelian 
lawyers,  deeply  versed  in  the  fictions,  subtilties,  and  procedure  of  English 
equity ;  and  as  a  pedantic  linguist  conceives  the  acquisition  of  dead  lan- 
guages to  be,  not  tne  means  of  acquiring  knowledge,  out  knowledge  itsdf, 
so  Lord  Eldon  mistook  the  means  for  the  end,  the^^mu  of  justice  for  the 
Muhitance  of  equity.    Notoriously  ignorant  of,  and  by  nature  incapable  of 
justly  appreciating,  the  great  principles  of  legislative  science  and^  juiia- 
prudence,  he  superstitiously  adherea  to   every  thing  old  because  it  was 
ancient,  and  objected  to  the  introduction  of  every  thing  modem  because  it 
was  new.    The  progress  of  jurisprudence  in  other  countries  was  not  Ms 
study  but  his  horror;  and  he  would  as  soon  have  consented  to  introduce 
judicial  improvements  from  abroad,  as  to  admit  foreign  com  without  duty- 
Perceiving  what  is  obvious  to  every  reflecting  being,  that  hasty  decisions 
in  doubtml  cases  furnish  incontrovertible  proofs  ot  weakness  of  mind,  he 
yet  failed  to  discover  that  to  distrast  that  which  is  plain,  and  doubt  that 
which  is  clear,  is  an  equally  convincing  evidence  of  imbedlitr  of  intellect. 
He  ffreatly  resembled  Coke ;  though  he  prided  himself  on  nis  imagined 
similarity  to  a  man  of  much  greater  mind,  the  **  impeached  revolutionist," 
Lord  Somers. 

Ihere  is  one  part  of  Mr.  PaTkes'^B  book  which  ia  eztremdy 
amusing,  and  not  without  its  value.  He  has  drawn  out  a  list  en 
all  the  officers  employed  in  the  Court  of  Chancery,  specifying  the 
manner  in  which  their  services  are  remunerated,  whether  by  fees 
of  office,  or  by  a  fixed  salary,  and  the  total  nuinber  seems  to  be 
rather  more  than  three  hundred.  Volumes  might  be  written  upon 
the  absurdity  and  wickedness  of  keeping  up  an  institution  so 
feeble  and  so  expensive  as  this,  but  still  they  would  only  establish 
a  general  proposition  which  every  body  must  assent  to  and  no 
one  would  think  of  acting  upon.  Mr.  Parkes'^s  table  shows  the 
matter. in  all  its  ridiculous  deformity;,  it  displays  at  once  the 
actual  number,  rank  and  file,  of  the  cormorants  who  prey  upon 
the  suitors  in  Chancery.  No  one  can  doubt,  after  looking  over 
this  roll,  almost  as  loiig  as  the  Army  List,  and  infinitely  better 
paid,  that  the  system  in  which  it  is  permitted  requires  prompt  and 
thorough  alteration.  ^The  useless  officers,  who  have  hitherto  been 
behind  the  scenes,  known  only  to  the  initiated,  come  at  once 
into  glare  and  notoriety,  and  serve  to  explain  some  of  the  reasons 
why  It  is  so  difficult  to  purge  the  uncleanness  of  the  institutioji. 
That  difficulty  is  admitted  to  be  very  ^  great ;  many  an  earnest 
and  well-directed  eSort  at  reform  has  been  baffled  by  the  subordi- 
nate officers  of  the   Court  of  Chancery.     Their  numbers,  and 
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that  power  of  tenacity,  for  which  all  vennin  are  remarkable,  al- 
most insure  their  safety;  but  to  know  where  they  lurk  is  a 
great  point  This  being  ascertained,  it  is  made  dear  that  there  is 
already  a  sufficient  hodj  of  officers  to  do  the  intermediate  busi- 
ness of  the  Court  twice  over,  all  that  appears  to  be  wanting  is  an 
addition  to  the  number  oi  judges  that  causes  may  be  decided 
promptly,  that  the  inert  powers  of  the  Court  may  be  brought  into 
activity,  and  that  useless  persons  may  be  compelled  to  do  that 
dutv  which  they  are  too  well  paid  for  on^  pretendmg  to  do. 

The  remedical  jpropodtions  of  Mr.  rarkes,  though  the  most 
important  part  of  his  volume,  involve  a  more  considerate  and 
lei4;thened  criticism  than  we  can  devote  in  the  present  article. 
He  traces  the  variety  of  the  defects  and  abuses  m  oU  depart- 
ments of  the  laws  and  legal  institutions  of  the  empire,  and  wtiidi, 
he  contends,  in  the  aggregate  necessarily  beget  a  great  proportion 
of  the  grievances  of  the  courts  of  equi^.  lie  proposes,  therefore, 
for  Ae  review  and  amendment  of  the  ^neral  system  of  £iu;lish 
technical  procedure  and  law,  a  commission  (composed  not  onhr  of 
lawyers  but  of  intelligent  persons  conversant  with  the  vanous 
wondly  affairs,  the  objects  of  litigation)  to  investigate  patiently 
and  honestly  the  defects  in,  and  means  of  improving,  our  general 
system  of  jurisprudence.  The  particular  propositions  for  the 
substantial  remedy  of  Chancerjr  abuses,  he  suggests,  are,  a  sub- 
division of  the  laoour  and  jurisdiction  of  the  courts  of  equity, 
and  the  substitution  of  viva  voce  for  written  evidence,  not  in- 
volving, however,  the  necessity  or  machinery  of  a  jury.  The 
present  mode  of  evidence  he  considers  a  great  and  ultimate  cause 
of  Chancery  evils,  and  one  which  has  by  no  means  had  its  just 
share  of  detection  or  exposure.  The  consideration  of  this  grave 
subject  we  postpone  till  the  legislative  plans  of  reform,  which 
mtMt  be  introduced  into  the  present  session  of  parliament,  are 
promulgated,  and  when  we  shall  devote  a  distinct  article  to  their 
exposition  and  review. 

In  the  Appendix,  Mr.  Parkes  has  jpreserved  the  draft  of  an  act 
*^  touching  the  Chancery,^  prepared  by  the  Commonwealth  Com- 
mittee, together  with  some  other  documents  connected  with  his  work, 
among  which  is  a  curious  letter  from  Lord  Hardwicke  to  Lord 
Kames,  on  the  principles  of  English  equity.  Upon  the  whole,  the 
work  is  an  extremely  useful  one :  it  conveys,  in  an  agreeable  form, 
exactly  the  sort  of  information  which  ought  to  be  universally  spread, 
and  takes  at  once  a  just  and  a  popular  view  of  a  subject  which 
interests  every  one. 
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Aet.  VIII,— state  of  crime  in  ENGLAND  AND 

FRANCE. 

1.  Report  of  the  Select  Committee  of  the  Houee  of  Commenef 
appointed  to  inquire  into  the  cause  of  the  Increaee  in  the 
Number  of  Criminal  Commitments  and  Convictions  in  Eng- 
land  and  Wales.    June  22,  1827. 

2.  CompteG^nSralderjdministrationdelaJusticeCrimiinelken 
France,  pendant  FAnnSe  1825,  prisenU  au  Rd,  par  le  Garde 
des  Soeauw,  4^.     Paris,  De  Tlmprimerie  Royale,  1827- 

3.  Compte  GSniral  de  F Administration  de  la  Jfistice  Criminelle 
en  France,  pendant  F Annie  1826.    Paris,  1827. 

Uktil  within  a  veoent  period,  it  was  much  the  habit  to  i^ard 
crime  in  no  other  light  than  as  a  siflnial  for  the  infliction  of  punish- 
ment The  perpetration  of  an  offence  called' up  no  ideas  in  the 
mind  but  those  of  the  gaol,  the  gallows,  and  their  kindred  horrors. 
Should  the  oflfence  be  one  of  frequent  recurrence,  the  ready  infer- 
ence was,  that  the  punishment  fell  short  in  point  of  severity :  the 
magistrate  must  act  with  vigour,  the  law  must  put  forth  its 
strength.  Few  persons  troubled  themselves  to  inquire  into  the 
disproportion  of  offences  at  different  periods  and  in  different 
places ;  to  mark  the  influence  of  accidental  circumstances  upon 
the  amount  and  character  of  crime ;  to  discriminate  motives  and 
impulses ;  or  to  trace  the  causes  and  progress  of  demoralisation. 
If  more  sheep  were  stolen  in  Kent  than  in  Suffolk,  it  was  ascribed 
to  the  pernicious  lenity  with  which  the  offence  had  been  treated 
in  the  former  county :  an  example  must  be  made ;  a  hanging 
judge  must  be  dispatched  thither  the  next  assises.  No  wonder, 
then,  that  every  attempt  to  relax  the  rigour  of  the  law  should 
have  been  resisted  as  a  wild  and  ei^travagant  speculation,  and  that 
the  first  criminal  judge  in  the  kingdom  should  have  denounced 
the  proposal,  to  abofish  the  punishment  of  death  in  the  case  ci 
privately  stealing  to  the  value  of  five  shillings,  as  an  **  experiment 
pr^nant  wiA  danger  to  the  security  of  property.*"  (a) 


(a)  See  Lords'  Debates,  Maj  SO,  give  waj  to  the  egirasagtki  jyagirls" 

1810.    The  same  noble  lori,  when  tiamt  of  modem  ja&tAu^pAgr,  which 

the  propotitiqn  was  renewed  in  181 1,  spurns  the  practical  lessons  of  ezpe- 

observed,  that  the  "  existing  system  rience,  and  would,  raise  the  sapcr> 

of  criminal  law  had  stood  the  test  of'  structure  of  every  measure  on  the 

a  century ;  that  it  had  been  the  just  unstable  baris  of  abstract  theoiy.** 

boast  of  this  country  that  Its  laws  He  remarked  also,  that  8fr  WQIiam 

were  wise  and  humanely  adminis-  Blackstone  ''was  jfoiour  umiimuipem 

tered ;  and  that  they  ought  not  to  rienced  when  he  published  his  opi* 
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Those  tunes,  and  the  political  and  legjH  maxims  that  were 
suited  to  them,  have  passed  away ;  yet  soil,  at  intervals,  some- 
thing will  start  up,  to  remind  us  tnat  such  thuiffs  were,  and  that 
our  criminal  cooe  could  once  boast  a  splendid  array  of  one 
hundred  and  sixty  capital  felonies.  A  portion  of  the  old  leaven  is 
discoverable  in  the  following  passage  from  a  paper  on  the  Amend- 
ments of  the  Criminal  Law  m  ^e  last  number  of  the  Quarterly 
Review  :^<<  We  are  aware  of  the  many  and  multifarious  causes  to 
which  the  augmentation  of  crime  may,  in  a  great  degree,  be 
traced  pretty  accurately ;  but  as  long  as  we  find  such  increase  ac- 
companying so  extensive  a  reduction  in  the  severity  of  punish- 
ments, we  must  consider  it  as  a  fiurt  deserving  of  much  considera- 
tion,  and  well-calculated  to  awaken  the  most  serious  inquiries  into 
the  connection  between  severe  punishment  and  the  repression  of 
offences.  We  think  U  calls  upon  legielatore  to  he  cautious  how 
they  consider  reduction  of  punishments^  abstractedly  viewed 
and  per  se,  as  matter  for  congratulation.  We  never  can 
re^rd  it  as  such,  until  we  see  clearly  that,  without  these 
painful  severities,  the  end  of  repressinff  crime  is  adequately  ef- 
fected.'" As  if  the  legislature  had  proceeded  in  its  legal  rrforms  with 
indecent  seal,  and  eng^  unreflecting  precipitation,  and  had  not 
measured  its  steps  with  a  degree  of  nervous  drcimispectioii 
almost  approaching  the  ludicrous ;  as  if  it  had  abrcM^ated  a  single 
penal  law,  or  reduced  the  severity  of  a  single  pumsbment,  except 
where  the  one  and  the  other  had  been  round  by  experience  to 
defeat  the  ends  of  justice,  and  had  been  loudly  and  emphatically 
condemned  by  public  opinion. 

But  this  and  the  like  solemn  warnings  are  the  hollow  voices  of 
d^Mirted  spirits.  The  prevailing  conviction  of  those  who  live  and 
think  for  the  present  and  the  future  is,  *  that  there  exist  other 
instruments  for  repressing  crime  besides  rigorous  punishment, 
other  springs  of  criminal  action  besides  confirmed  depravity,  other 
passions  in  the  human  mind  besides  fear ;  and  that  it  would  be 
more  to  the  advantage  of  society  to  diminish  the  force  of  tempta- 
tion, and  to  aid  and  strengthen  the  moral  restraints,  than  to 
multiply  or  aggravate  the  physical.  Amonj^  the  many  evidences 
of  the  existence  and  workings  of  this  feeling  are  the  interesting 


mons.  To  which  the  Chancellor  to  listen  to  those  great  teachers  hi 
(Lord  Eldon)  added,  that  Black-  political  sdence,  (experience  and 
stone's  opinions  on  the  Criminal  Law,  observation^  his  opinipns  underwent 
''as  contained  in  his  Commentaries,  a  consideraole  change,  and  that  in 
were  to  be  regarded  as  the  offspring  the  latter  part  of  his  life  he  saw  the 
of  an  eager,  rather  than  a  well-  wisdom  of  the  principles  hj  whidi 
informed  mind.  I  have,  however,"  our  Criminal  Code  is  at  present  re- 
continued  the  ChanceUor,  "  reason  gulated*— Xordt'  Debates,  May  84, 
to  believe,  that  after  he  had  learned  1811. 
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documents  at  the  head  of  our  paper.  That  which  stands  first,  the 
Report  of  the  Sdect  Committee  of  the  House  of  Commons,  ap- 
pears to  have  been  framed  under  circumstances  which  predude 
any  very  mmute  criticism*  The  Committee  wat  appointed  at  too 
late  a  period  of  the  session  to  allow  of  its  collecting  such  a  body 
of  materiak  as  would  enable  its  members  to  take  an  accurate  and 
comnrdiensiye  view  of  the  subject  proposed  for  their  inrestigation, 
in  all  its  momentous  bearings  and  oomiilicated  relations.  The 
Report,  therefore,  is  ratherto  be  oonsideied  as  a  fragment, — an 
esniest  of  future  labours,— -than  any  thing  complete  in  itsdf. 
Scanty,  however,  as  it  is,  Aere  is  sufficient  to  show  that  the 
Committee  was  in  the  right  track,  and  actuated  by  the  bestdis- 
position.  The  increase  SE  crime,  compared  with  that  of  the  popu- 
latioii  is  certainly  most  appalling.  Tlie  population  of  England 
and  Wales  in  1801,  was  nearly  nine  millions;  in  1821,  nearly 
twelve  millions ;  being  an  increase  of  little  more  than  one-third  in 
twen^  years.  The  ntunber  of  commitments  for  trial  in  1806, 
was  4346;  in  1826,  it  amounted  to  16,147;  idmost  a  fourfold 
augmentation.  Four  causes  are  assigned  in  the  Report  for  the 
increase  of  crime  in  the  agricultural  districts:— -1.  The  low  rate 
of  wages,  and  want  of  sufficient  employment  for  the  labourer  ;^ 
S.  The  mal-administration  of  the  poor  laws  in  general,  and  the 
misappropriation  of  the  poor  rates  to  eke  out  wages  in  particular ; 
—A.  The  game  laws,  ana  the  great  increase  of  game-preserves  ;^ 
and  4.  The  many  recent  acts,  conferring  upon  magistrates  the 
power  of  summary  conviction.  Upon  the  two  first  of  these  causes 
we  shall  at  present  only  remark,  that  it  would  well  become  legis- 
lators to  address  themselves  heartily  and  resolutely  to  the  correc- 
tion or  counteraction  of  evils  of  such  fearfiil  ana  acknowledged 
magnitude,  before  they  give  ear  to  the  suggestions  of  iny  who 
would  persuade  them  that  our  statute-book^is  not  sufficiently 
sanguinary.  Of  the  game  laws,  and  Aeir  operation,  we  have 
before  enressed  our  opinions.  (6)  To  a  calm  cool  man— 4o  one 
whose  ^*  blood  is  very  snowbroth,^  it  might  be  a  sulgect  of  bitterly 
amusing  speculation,  to  calculate  how  long  the  interests  of  hu- 
manity and  common  ^licy,  how  long  the  peace  and  well-being  of 
society,  are  to  be  sacrificed  to  the  sport  cf  landed  proprietors. 

With  respect  to  the  power  of  summary  conviction,  which  has 
been  so  alarmingly  extended  by  modem  statutes, — by  Mr.  Ped^s 
Acts  amon^  others, — ^we  can  readily  believe,  that  the  legislature, 
in  conferrw|f  it,  has  been  influenced  by  ihe  purest  and  most 
humane  motives ;  and  it  must  be  confessed  that,  if  we  could  feel 
perfect  confidence  in  the  temper  and  discretion,  the  mental  and 
moral  qualifications  of  all  those  who  are  entrusted  with  this  im- 

(b)  No.  II.  p.  ?5$. 
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rnense  branch  of  juiisdictioii,  it  might  be  exercbed  much  to  the 
benefit  of  the  community.  But  it  is,  at  the  same  time,  a  most 
dangerous  power,  and  one  that  tempts  its  own  abuse.  Few 
persons  can  carry  a  drawn  sword  with  the  same  Quiescent  and 
forbearing  spirit  that  a  trooper  in  the  gateway  of  the  Horse-guards 
exhibits ;  and  there  is  much  Teason  to  doubt,  whether  even  one  of 
the  quorum, 

Who  of  his  Dedimms  possest. 
As  one  with  inspiration  blest, 
Eigoys  the  happiest  transition 
From  ignorance  to  erudition, 

is,  notwithstanding  these  intuitive  advantages^  sufficiently  dis- 
ciplined for  the  purpose,  or  fully  conscious  of  ^he  virtue  of  sea- 
sonable inaction.  Accordinffly  the  law  does  not  remain  idle ;  and 
hundreds  are  with  reckless  mdifference  consimed  to  a  saol,  by 
these  ^*  courts  of  record  in  themselves,'^  for  offences,  whicn  at  the 
Assises,  or  even  at  the  Quarter  Sessions,  would  only  be  visited 
with  a  slight  fine  or  a  reprimand  The  consequences  may  easily 
be  forseen,  and  are  well  depicted  in  the  following  extract  from  the 
Report  before  us :— - 

"  Your  Cpmmittee  would  observe,  that  although  petty  offeqces  ought 
not  to  go  altogether  unpunished,  there  can  be  no  greater  evil,  than  the 
abuse  of  the  power  of  sending  to  prison  for  trifling  trespasses :  so  far  from 
preventing  atrocious  offences,  ^our  Committee  is  of  opinion,  that  the  mere 
act  of  havinff  been  sent  to  prison  is  iUcely  to  depriye  a  man  of  one  of  the 
greatest  moral  restraints — the  dread  of  beinff  marked  out  as  a  criminal 
in  the  face  of  his  country.  To  this  evil  is  to  be  added  the  danger  of  asso- 
ciating with  bad  characters  in  prison,  and  the  difficulty  which  sometimes 
occurs  of  findfaig  employment  after  being  discharged." 

With  these  few  remarks,  we  shall  for  the  present  take  leave 
of  t^e  ^*  Report,""  referring  the  reader  for  some  nighly  interesting 
evidence  to  the  paper  itself,  (c)  and  expressing  our  sincere  hope, 
that  the  Committee  may  be  empowered  to  resume  its  inquiries  in 
thcf  present  session.  We  now  proceed  to  the  examination  of  the 
statements  furnished  by  the  French  Garde  dea  Sceatuo^  relative  to 
the  administration  of  criminal  iustice  in  France. 

Two  more  important  official  aocuments  have  rarely  issued  from 
the  bureau  of  a  minister,  than  these  records  of  crime, — admirable 
in  mnetfl  design,  and  executed  with  a  degree  of  discrimination, 
and  minute  accuracy  of  detail,  equally  creditable  to  the  talent 
and  diligence  of  M.  Feyronnet  and  nis  coadjutors.  They  present 
us  with  a  complete  view  of  the  penal  admmistration  in  France, 
during  the  years  1825  and  1826,  in  a  series  of  synoptical  tables, 
dra^n  up  in  every  conceivable  form  and  combination,  which  place 

{e)  ATThe'eFid  of  this  Number. 
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our  own  meagre  Pariiamentarv  Retunis  in  a  most  contempt9>Ie 
%ht.    As  llieY  are  in  the  hands  of  very  few  persons,  we  imarine 
that  we  shall  be  rendering  no  unacceptable  service  to  our  leatders 
by  giving  a  short  sununary  of  their  contents,  followed  by  some  of 
tne  tables  of  most  general  interest    That  the  plan  or  ammge- 
ment  which  pervades  these  official  statements  may  be  understood, 
it  is  necessary  to  premise,  that  oflfences  in  France  are  divided 
into  three  classes,  cognisable  by  three  distinct  branches  of  juiia- 
diction.     The  first  class  comprenends  all  oflfences  of  deep  malig- 
nity, which  are  desi^ated  crimes  (crimes) ;  these  are  tried  by  » 
J*ury  in  a  Court  of  Assize,  {d)  (Cwir  d^Assise)^  and  are  subject  to  the 
icaviest  punishments  (peines  afflictives  ou  infamantesj^  such  as 
deaihy  labour  on  the  fmblic  works^  imprisonment^  paUory,  &e. 
To  the  second  dass  belong  those  of  less  magnitude,  which  in  the 
forensic  language  are  tem^  ddits^  delinquencies,  are  coguiiable 
by  the  tribunau  of  correctional  police,  {e)  and  may  be  puniahed 
by^  imprisonment  for  a  term  not  exceeding  five  years,  by  tempoianr 
privation  of  certain  rights,  and  by  fine.    The  last  dass  comprises  aU 
minor  ofi*ences,  denominated  oontraventtons^  which  are  within  the 
competence  of  the  tribunals  of  simple  police,  or  l^ejuges  de  paur» 
whose  authority  is  limited  to  the  infliction  of  imprisonment  for  s 
term  not  exceeding  five  days,  and  a  fine  of  from  one  to  fifteen 
francs.   Thus  we  nave  crimes^  delinquenciesj  and  contraventions^ 
winch  naturally  su^rost  a  corresponding  distribution  oi  the  penal 
tables  before  us.     To  these  a  fourth  division  is  added  in  the 
Compte  GAiircU  for  1826,  containing  a  general  survey  of  the 
progressive  steps  of  the  different  tribunals  m  their  judicial  inves- 
tigations, the  duration  of  the  proceedings,  &c. 

The  first  dass  of  offences  is  distinguished  into  crimes  q^ainst 
persons,  and  crimes  against  property. 

In  1826,  the  num^r  of  persons  charged  with  crimes  before 
the  courts  of  assise,  was  7^34 ;  which,  compared  with  the  popvi- 
lation  of  the  whole  kingdom,  is  at  the  rate  of  1  for  every  4,211 
inhabitants.  Compared  with  the  population  of  the  difierent  de- 
partments, the  proportion  varies  from  1  in  27,342,  to  1  in  1001.' 

The  number  of  accused  in  1826  was  ^B9ly  being  an  actual  in- 
crease of  357:  compared  with  the  entire  population  of  the  king- 
dom, it  is  as  1  to  4195.  The  proportion  in  the  departments^ 
for  this  year  varies  from  1  in  15,808^  to  1  in  1230. 

It  is  not  a  little  remarkable,  that  the  two  departments  which 
exhibit  the  largest  proportion  of  crime  are  precisdy  those  which 

(d)  In  every  department  there  is  a  Cour  Boyale  which  is    caDed    the 

Court  of  Assizey  composed  of  a  pre-  Chambre  des  Mi$t$  en.  AeeMsatum,  and 

sfdent  and  four  other  judges,  and  a  wliich  peribrmt  in  some  degree  the 

jury  of  twelve  ''  good  men  and  true/'  functions  of  our  grand  juries. 

The  Court  holds  its  sittings  every  Ce)  The  sittings  of  the  Tribunes 

three  months,  and  tries  all  charges  of  Correctional  Police  are  permanent, 
sent  before  it  by  thnt  Section  of  the 
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may  be  said  to  represent  the  extreme  points  .of  civilisation  and 
rudeness  in  the  kingdom;  a  result  which  would  perplex  the  disci- 
ples of  Rousseau,  admirers  of  unsophisticated  barbarism,  no  less 
than  the  advocates  of  refinement,  his  adversaries.  In  the  depart- 
ment of  the  Seine,  or  Paris,  the  proportion  of  persons  accused  in 
1826  was  1  in  1022 ;  in  1826,  1  in  1290;  in  the  department  of 
Corsica,  the  proportion  stated  for  •he  former  year  is  1  in  1001 ; 
for  the  latter,  I'm  1380.  But  the  resemblance  which  thus  exists 
between  the  two  departments,  with  reference  to  the  amount  of 
crime,  vanishes  altc^ther  when  we  view  the  character  of  the 
ofiences.  In  Paris,  90  out  of  100  were  prosecuted  for  oflfences 
against  property;  whereas,  in  Corsica,  no  less  than  ^6  out  of  100 
were  charged  with  crimes  against  the  person.  The  ghost  of  Jean 
Jaques,  however,  will  joy  to  hear  that,  of  the  two  departments 
which  stand  distinguished  in  these  tables,  as  presenting  the 
smallest  relative  amount  of  crime  in  each  year,  the  first  (La 
Correae)  is  marked  by  M.  Dupin  as  one  of  the  most  backward 
in  civilisation ;  and  tnat  the  second  (La  Creuse)  also  belongs  ta 
the  southern  division  of  France,  which,  in  contradistinction  to 
the  intellectual  light  of  the  north,  is  denominated  i^rance 
Obscure. 

The  number  of  individuak  charged  with  crimes  against  the 
person,  in  the  whole  kingdom,  during  the  two  years,  compared 
with  the  aggregatejof  the  accused,  is  29  in  100. 

Of  the  7234  charged  with  crimes  in  1825,  and  the  7691  in  1826, 
there  were  convicted,  and  condemned — 


To  death 

To  perpetual  hard  labour  in  the  public  works  l 

(travatuv  forces  i  perpetuity) J 

To  hard  labour  for  a  limited  time  (travaua'\ 

fords  i  temps) J 

To  redusion  (f)   (reclusion) 

To  the  pillory(g')  (carcan) 

To  banishment 

To  dvic  degradation  (h)  {dSgradation  civiqtie) 

To  imprisonment  with  orwithout  fine 

To  detention  in  a  house  of  correction  for  a'1 

certain  number  of  years  (offenders  under  > 

the  age  of  sixteen) J 


1826. 


Total 


Acquitted 


176 
351 

1271 

1370 
6 
1 
2 

1359 

B8 


1826. 


4594 


2640 


7234 


353 

1373 

1427 
G 
1 
1 

1495 

57 


4910 


2681 


7691 


(./')  For  thii  and    the  two  following  notes  see  next  page. 
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It  appears  then  that  the  acquittals  in  1815,  for  the  whole  king- 
dom, were  36  in  100;  whilst,  in  1896,  the^  were  only  35.  But, 
m  the  departments,  the  deviations  firom  this  mean  proportion  are 
most  extraordinanr,  eqpecialVin  die  tables  for  1826.  Thus,  in 
one  department  (La  Haute  Loire,)  out  of  100  prosecuted^  73  were 
acquitted;  9  sentenced  to  0ufier  conectional  punishment  (peinee 
correctumnelleajj  and  onl;^  13  to  suffer  infiunous  punisnuient 
Cpeines  infamantea);  that  is,  13  only,  out  of  eveiy  100  accused, 
were  omyicted  of  the  precise  offences  chaiged  against  them,  (hi 
the  other  hand,  in  the  departemeni  de  la  Mayenne^  there  were 
only  13  acquittals  in  100  prosecutions. 

So  vast  a  disproportion,  were  it  to  continue  for  a  succession  of 
years,  would  unquestionably  betoken  either  a  most  culpable  d^^ree 
of  precipitation  on  the  part  of  the  public  functionaries  in  seme  of 
the  departments,  in  instituting  or  admitting  charges,  or  a  remiss- 
ness equally  inexcusable  in  the  prosecution  of  them.     But  nothing 
dedaive  can  be  inferred  from  tne  experience  of  one,  or  even  two 
years.   The  number  of  acauittals,  as  M.  Peyronnet  justly  remarks, 
will  depend  much  upon  the  nature  of  the  crimes  themselves,  in- 
dependently of  any  local  or  accidental  circumstances ;  the  difficulty 
of  prpof  bemg  infinitely  greater  in  some  cases  than  in  others.   Thus, 
to  go  no  farther  than  the  two  grand  divisions  of  crime,  we  find  that, 
in  prosecutions  for  offences  ^ftinst  persons,  ih  the  whole  kingdom, 
one-half  were  acquitted  in  1^5,  ana  49  in  100  in  1896 ;  whereas, 
for  offences  against  property,  31  in  100  were  acquitted  in  the  for- 
mer year,  and  33  in  the  ktter. 

Forty-eight  tables  iii  the  Compte  Gin^ral  of  1825,  and  forty- 
seven  in  that  of  1826,  are  devoted  to  the  developement  of  the  fodts, 
of  which  we  have  given  the  above  brief  summary.     The  statement 
of  1826,  however,  is  far  more  comprehensive  and  minute  in  its 
details  than  that  of  the  preceding  year.     Twenty-six  new  tables 
are  added  to  this  first  part,  distinguishing  the  age  and  sex  of  the 
persons  tried ;  the  duration  of  the  punidiments ;  the  number  of 
persons  prosecuted  in  their  absence  (par  contumacejf  and  of 
those  subsequently  arrested,  and  tried  in  the  ordinarv  course ;  the 
judgments  reversed,  and  the  results  of  the  new  trials  thereupon ; 
the  apparent  motives  of  the  capital  crimes,  and  the  instruments 
with  which  they  were  committed ;  the  number  of  persons  chaiged 
with  a  secohd  offence,  and  of  convicts^  to  whom  the  Id^g  granted 
letters  of  rehabilitation.    One  of  these  tables  is  altogether  out  of 


(/)  Imprisonment  in  a  mtMon  dn  .ments  of  peneiutd  hard  latomr,  tem» 

Jorce*    The  mammum  of  rediuion  is  porary   hard  labomr,    and  reefttfton. 

ten  jeart ;  the  mtmmum,  five.  (A)  Cime  derradaikm  eorrefpoods  to 

(f)  The  corcaii,. besides  being  in  that  which  is  tenned  fai  our  law 

itsena  substantive  piunishment,  is  ttmiUere  Uberam  kgtm* 
regulariy  superadded  to  the  punish- 
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its  plice,  and  would  sppcttr  to  have  slipped  in  by  accident,  were  it 
not  that  if.  le  Garde  dea  Sceaum  commentaispon  it  in  his  Report— 
the  account,  namely,  oi  the  jurymen  who  absented  themselves,  with 
the  causes  of  thdr  absence.  The  appropriate  place  for  this  table 
is  the  fourth  part,  which  relates  to  procedure. 

With  respect  to  the  sex  of  the  accused,  the  number  of  women 
appears  to  have  been  but  one  quarter  of  the  number  of  men ;  in 
the  anregate  of  those  tried  by  the  Courts  of  Assise,  only  18  in  100; 
and  dTthose  tried  before  the  tribunals  of  Correctional  Folioe,  only 
SI  in  100  were  females. 

From  the  age  of  discretion  up  to  thirty,  there  is  a  striking  in- 
crease in  the  number  of  the  accused  of  both  sexes :  from  that  period 
the  number  gradually  diminishes ;  thus,  it  seems  that  53  in  100, 
more  than  one-half  oi  the  entire  number  of  the  accused,  were  below 
the  age  of  thirty.  This  result  appears  so  strange  to  M,  Le  Garde 
dee  Sceatuoj  that  he  recommends  an  inquiry  into  the  causes  of  the 
phenomenon,  in  ord^r  to  combat  their  banciul  influence.  **  Lors- 
que  oea  tableaux,*"  he  observes,  *^  auront  itii  dresses  pendant 
plusieurs  ann^s,  il  sera  utile  de  rechercher,  pour  les  coinbattre,  les 
causes  qui  excitent  si  puissamment  au  crime  k  un  ^poque  de  la  vir 
ai  toutee  les  reeeources  honnetea  aemblent  a^qffHr  dCeHee-m^mee  i 
ceua  qui  veulent  en  prqfiterJ" 

One  would  imagine,  that  it  required  no  very  deep  investigad<m, 
no  tables  but  the  table  of  human  nature,  to  discover  that  tempta- 
tion is  stronger,  and  the  power  of  resistance  weaker  in  youth,  and 
the  danger  m  contagion  from  association  tenfold ;  that  youdi  is  die 
period  of  daring  and  enterprise,  whether  for  evil  or  good,  sacri- 
ficing everv  thing  to  the  ]^resent  moment,  reckless  of  conseouences ; 
and  that  tne  career  of  crime  is  often  suitably  terminatea  before 
thirty.  M.  Peyronnet  may  devise  means  for  Hiwiininliing  the  gross 
amount  of  crime ;  but  we  augur  that  he  will  find  some  difficulty 
in  destroying  this  proportion. 

The  table  distinffiushing  the  sex  and  age  of  the  persons  char^^ed 
with  crimes,  with  Sie  four  tables— two  for  each  year— containing 
the  general  statement  of  crime  throughout  the  kingdom,  will  be 
found  appended  to  this  paper. 

Of  the  duration  of  punishments,  it  may  be  sufficient  to  remark, 
that,  of  1,199  persons  condemned  to  temporary  hard  labour  in 
1826,  467  ^^^  sentenced  to  the  minimtwiy  five  ]^ears ;  and  only 
48  to  the  mawimum,  20  years.  The  same  moderatibn  is  observable 
in  the  application  of  the  other  temporary  punishments. 

Of  5,812  judgments  pronounced  by  the  Courts  of  Assise,  in 
1826, 1,151  were  carried  before  the  Court  of  Cassation,  out  of 
which  number  ^4t  alone  were  wholly  orpartially  annulled. 

The  number  of  persons  tried  in  182o,  who  had  been  j^viously 
convicted  of  crimes,  was  756.    Of  these  112  were  acquitted;  18 
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condemned  to  death ;  and  64  to  perpetual*  hard  h&bour.  The 
crime  charged  against  the  principal  part  of  them  was  theft. 

Five  persons  reodved  letters  mrehabiliiaiion  in  1826,  after 
undergoing  the  legal  penalties  for  their  crimes :  three  of  these  had 
been  convicted  of  theft,  one  of  coining,  and  one  of  foivery. 

We  now  come  to  the  second  dass  of  offences,  denominated 
deliUf  and  ccmiisable  by  the  tribunak  of  Correctional  Police.  In 
1825,  141,733  persons  were  charged  with  offences  of  this  descrip- 
tion ;  and  169,740,  in  1826. 

Of  these  there 


Acquitted i 

Condemned  to  imprisonment  for  a  year  andl 
upwards .....' J 

•  forless-'thanayear 


Captains 
mand. 


-  to  pay  a  fine 
of  ships  ' 


interdicted  from  all  com-1 


Total 1 141,733 


1825. 

1826. 

23,482 

25,356 

5,110 

6,004 

17,454 
95,682 

21,285 
107,087 

5 

8 

141,733 

159,740  j 

Twenty-three  tables  in  the  Compte  General  cf  1825 j  and  twenty- 
four  in  that  of  1826,  are  allotted  to  this  part  of  the  subject.  The 
additional  table  for  the  latter  year,  classes  the  accusea  according 
to  their  sex  and  age ;  it  is  to  tie  found  subjoined. 

Of  90,061  (t)  judgments  pronounced  in  1825,  by  the  tribunals, 
of  Correctional  Police,  4,688  were  appealed  against,  of  which  2,436 
were  confirmed,  and  2,252  reversed  or  modified:  in  532  cases 
additional  evidence  was  called.  Of  108,390  judgments  of  the 
same  tribunals,  in  1826,  5,031  were  mpealed  against ;  2,705  con- 
firmed, and  2.,326  reversed  or  modiBea : — additional  witnesses  were 
called  in  453  cases. 

With  respect  to  the  third  class  of  offences  (contraventionSfJ 
cognizable  by  the  juges  de  paixy  the  following  abstract  of  the 
tables  may  be  sufficient  :-^ 


Number  of  persons  accused  of  contraventions 

Acquitted 

Sentenced  to  fine  (from  1  to  15 francs). ... 
to  imprisonment  (from  1  to  5  7 

days) 5 

With  respect  to  whom  the  tribimal  de-5 

•clared  itself  incompetent j 


(i)  See  next  page. 


1825. 

1826. 

139,944 

141,021 

19,040 
113,269 

5,822 
1,813 

19,141 
114,314 

5,432 
2,134 

13g;044 

141,021 
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The  fourth  part  of  the  Compte  GSniral  of  1836,  consists  of 
ekriht  tables,  which  indicate  the  course  of  proceedings  in  the 
dmerent  courts,  and  the  dejpree  of  promptitude  displayed  by  eadh 
in  the  execution  of  its  functions,  it  appears  that,  averaffing  the 
judgments  pronoimced  b^  the  Courts  of  Assiie  througnout  the 
kingdom,  nxty-^four  cases  in  one  hundred  were  decided  within  the 
first  six  months  after  the  commission  of  the  crime.  The  tribunals 
of  Correctional  Police  were,  as  might  be  anticipated,  considerably 
more  expeditious ;  having  dispatched  nine-tentns  of  the  cases  sub- 
mitted to  them  within  three  months  after  the  offence.  Of  the 
appeals  brought  against  decisions  of  these  tribunals,  sixty-three  in 
one  hundred  were  determined  within  two  months  after  tne  appeal 
was  lodged. 

The  last  table  of  the  fourth  part  fiimishes  some  interesting 
information  respecting  the  operation  of  juries  in  each  of  the  de- 
partments throughout  the  kingdom ;  to  understand  which,  it  is 
necessary  that  the  reader  should  be  made  acquainted  with  certain 
peculianties  which  mark  the  forms  of  proceeding  in  trial  by  jury 
m  France.  The  law  of  France  does  not,  as  in  England,  insist 
upon  absolute  unanimity  in  twelve  men  of  differentiy  constituted 
mmds ;  it  does  not  starve  into  harmony  of  opinion,  nor  make  the 
verdict  depend  upon  the  relative  powers  offastuig  belonging  to 
the  jurymen ; — ^^  itaque,^  says  Von  Globig,  commenting  upon  our 
custom,  ^*  oeritaa  legalia  i  stomachi  catiHtitutione  pendeat^  {k) 
The  majority  of  voices  determines  the  question.  If  the  jury  is 
equally  divioed,  the  calculus  Mint  rvce  turns  the  scale,  and  metcy 
prevails.  But  if  there  should  be  seven  voices  to  five  (^ne  simple 
majorite)  against  the  accused,  the  jury  is  bound  to  certify  the 
fact  to  the  Court ;  whereupon  the  president  and  four  judges  deli- 
berate on  the  matter;  and  if  four  out  of  the  five  agree  in 
opinion  with  the  minority  of  the  jury,  the  consequence  is  an  ac- 
quittal. From  the  table  before  us,  then,  it  appears  that  out  of 
398  cases  that  occurred  in  1826,  in  which  there  was  only  a  simple 
majority  of  the  jury  against  the  accused,  the  Court  agreed  with 


(i)  The  number  of  persons  accused  convince   me."     A   case   occurred 

necessarily  exceeds  the  number  of  within  our  own  knowledge,  in  which 

jud^ents ;  one  judgment  often  af*  a  juryman,  upon  retiring  with  his 

fecting  two  or  more  persons,  accord-  brethren  to    consider   the   ver^ct, 

ing  to  the  number  implicated  in  one  announced  to  them  that  he  would 

and  the  same  charge.  eat  his  shoes  rather  than  convict  the 

(k)  Censura  Rei  Judic.  pr«f.  p.  54.  party.  The  shoes  were  good>  whole- 
Full  many  a  juryman  has  hadrea-  some,  winter  shoes,  une  bonme  jiiee 
son  to  exclaim  in  the  words  of  the  de  mUtanet*  It  mav  readily  be  mia- 
traffic  poet : —  gined,  that  those  of  his  companions 

Nura  ^f  xP^ta  /»'•  ij  kojcmc  t  oXmntv^  who  were  accustomed  to  tenderer 

TarnP'  r  viands  quickly  yielded  to  such  co- 

"  necessity  and  my  accursed  belly  gent  reasoning. 
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the  majority  in  319)  and  with  the  minority  in  79  instances.  The 
conduoing  table,  which  fonns  the  appendix  to  the  Compie 
G^nSral  ot  1826,  contains  a  statement  of  the  various  charges  for 
ofienoes  against  the  Law  of  the  Press,  detennined  by  the  Tnbunal 
of  Correctional  Police  of  the  Seine.  The  reader  will  find  sub- 
joined the  entire  table,  which  exhibits  some  very  curious,  and  not 
unamusing  items  of  oflence ;  such  as:— ^*  Insertion  of  political 
articlfia  in  literary  journals,*" — *<  Exciting  contempt  and  hatred 
against  a  class  of  persons,^  &c. 

We  have  now  gone  through  both  official  dociunents,  and  have 
presented  to  our  readers  the  principal  results  of  their  minute  and 
multifkrious  calculations.  The  object  a£M*  Le  Garde  dee  Soeaux^ 
in  compiling  these  memorials  of  transgression,  cannot  be  better 
explained,  than  by  giving  his  own  statement,  stripped  of  a  few 
rhetorical  flourishes.  "  The  above  details,^  he  observes,  '^  suffi- 
ciently prove  the  utility  of  this  authentic  collection  offsets  relative 
to  matters  so  intimately  connected  with  the  great  interests  of 
society.  The  magistrates  who  have  furnished  tne  elements  of  the 
work  will  be  the  first  to  reap  advantage  from  it  These  tables, 
which  shall  be  distributed  amonest  them,  will  be  admirably  cal- 
culculated  to  support  and  guide  3ieir  seal.  By  these  means,  the 
improvements  effected  in  one  tribunal  will  be  known  and  imitated 
in  the  others :  each  will  strive  to  afibrd  an  example  worthy  of  being 
followed;  and  however  satisfactory  the  course  of  justice  may 
hitherto  have  been,  I  do  not  scruple  to  predict  that  it  will  become 
each  year  more  regular  and  more  steaay.  It  is  principally  with 
this  view  that  the  present  work  has  been  undertalcen.  But  it  is 
easy  to  foresee  that  it  will  contribute  hereafter  to  the  perfecting 
of  our  legal  system,  the  advantages  and  inconveniences  of  which 
it  will  equally  exhibit.  The  government  will  be  apprised  by  a 
succession  of  observations  of  toe  changes  that  may  become  neces- 
sary. These  tables,  distributed  to  the  Chambers,  will  not  serve 
merely  to  justify  the  expenditure  of  the  defmrtment  of  justice; 
those,  who  are  disposed  to  meditate  on  criminal  matters,  will 
thence  derive,  with  respect  to  all  that  relates  to  the  application  of 
this  part  of  our  laws,  such  clear  and  precise  notions,  as  they 
woula  in  vain  seek  elsewhere.  The  acciurate  knowledge  of  fiicts 
is  one  of  the  first  exigencies  of  our  form  of  government ;  it  en- 
lightens and  simplifies  our  deliberations;  it  gives  them  a  sure 
basis,  by  substituting  the  positive  and  certain  lights  of  experience 
&r  vague  theoretical  speculation.'"— (Compie  General^  1^6.^ 

That  the  records  before  us  may  be  made  productive  of  all  the 

Eractical  advantages  anticipated  by  M.  Peyronnet,  we  most  fully 
elieve;  that  they  wiU  be  turned  to  this  good  account,  is  more 
than  we  would  venture  to  predict ;  knowing,  from  ample  expe- 
rience, how  frequent!}^  official  j^rsons  and  public  bodies  exhaust 
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all  their  seal  and  energy  in  the  collection  of  materiala  and  costly 
apparatus,  in  laying  foundations,  in  bustle  and  drcumstance  and 
preparation,  and  men  leave  the  superstructure  to  be  raised  by 
some  such  process  as  that  fortuitous  concourse  of  atoms  imagined 
by  ancient  sages.  To  the  eye  of  philosophy,  ^Jiowever,  these  tables, 
the  Confessions,  as  M.  Lucas  terms  them,(Q  c^ thirty-two  millions  of 
people,  possess  an  immense  value,  and  may  lead  the  way  to  the 
solution  of  some  of  the  most  interesting  problems  in  criijunal  law. 
It  has  already  been  observed,  that  the  statement  of  1826  is  fax 
more  complete  in  all  its  parts  than  that  of  the  preceding  year. 
There  stul  remains  considerable  room  for  improvement  The 
ffeneral  arrangement  of  the  subdivisions  is  not  altogether  free 
m>m  objection,  and  we  are  agreed  with  a  correspondent  in  regaid- 
ing  it  as  a  capital  defect,  that  the  number  of  the  accused  is  made 
the  basis  of  all  the  statistical  ^calculations,  instead  of  the  number 
of  the  convicted.  If  the  positive  existence  of  the  crime  were  al- 
ways certain,  and  the  only  object  of  judicial  investigation  were  to 
ascertain  the  perpetrator,  there  would  be  some  reason  for  the 
method  here  adopted,  as  the  circumstance  that  A.  B.  wife  accused 
instead  of  X.  Y .  could  make  no  difference  in  the  calculation. 
But  as  homicide  is  not  necessarily  murder,  nor  the  taking  of  pro- 
perty from  another  necessarily  tneft,  and  as  in  nine  cases  out  of 
ten,  the  circumstances  attending  a  particular  act  stamp  it  with  the 
character  of  guilt  or  innocence,  and-  those  circumstances  are  to  be 
elicited  by  the  trial,  the  ratio  of  crime  stated  in  some  of  these 
tables  is  evidently  erroneous.  In  Englaiid,  we  are  prepared  for 
such  deceptions  statements ;  for,  although  the  written  language 
of  our  law  breathes  nothing  but  humanitjr,  and  expressly  de- 
clares that  eveiy  man  shaU  be  presumed  innocent,  until  he  is 
proved  guilty,  tlie  practice  of  the  law  is  too  often .  directly  the 
reverse,  and  would  almost  lead  us  to  consider  suspicion  equivalent 
to  proof,  accusation  to  condemnation.  Thus  we  find  a  decision 
of  the  Supreme  Court  of  Criminal  Justice,  subjecting  untried 

Erisoners — ^presumed  innocent — to  the  gratifying  alternative  of 
ard  labour,  in  the  midst  of  convicted  felons,  or  the  pampering  fare 
of  bread  and  water,  (ti?^     In  the  same  spirit,  also,  it  is  not  unusual 

(/)   Du  Syst^me    Penal.    Introd.  sions   d'un  peuple    de    trente-deuz 

E.  18.    This  author  does  no  great  millions  dnionimes  qui  livre  au  monde 

onour  to  M.'Pejronnet's  work,  by  deux  annees  de  sa  vie,  et  ^  peine 

fancifully  comparing'  it  to  the  Con-  songe  t'on  k  remarquer^  h  constater 

fessions  of  the  ''great  founder  and  meme  cet  ^v^nement  sans  exempler' 

profeMor  of  the  philosophy  of  vanity,**  (m)  Rex  v.  Justices  of  the  N.  lUd- 

Kousseau : — "  Dans  le  sibclc  dernier,  ing  of  Yorkshire,  S  B.  and  Or.  886. 

un  ho'mme  se  rencontra  qui  etonna  The  humane  determination  of  die 

les    contemporains  en  6crivant  ses  Court  of  King's  Bench  in  this  caa^, 

confessions  pour  le  grand  jour  de>  la  in  which  the  nutritious  and  excellent 

publicity.    Et  bien,  voici  les  confes-  qualities  of  bread,  and  the  balmy 
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for  judges  to  harangue  a  man,  upon  his  aeqtiittalj  in  a  strain  which 
they  would,  scarcely  adopt  towards  the  same,  man  before  his  trial ; 
as  if  the  absdvipg  vercuct  of  a  jury  only  rendered  his  guilt  the 
more  apparent,  (n) 

The  aefect  in  the  official  documents  before  us  can  fortunately  be 
remedied  without  much  difficulty,  as  the  acquittals  and  convictions 
under  each  particular  head  of  crime,  and  in  each  department,  are 
invariably  given ;  and  this,  with  some  few  other  alterations,  will 
probably  suggest  themselves  to  M.  Le  Garde  dee  Sceaux^  as  the 
national  work^proceeds. 

M.  Peyronnet,  in  his  preliminaiy  statements,  has  studiously, 
and  we  think,  discreetly  abstained  from  drawing  any  general 
inferences  as  to  the  comparative  moral  state  of  France,  from  the 
fiurts  hitherto  disclosed.  In  the  Rapport  au  Roi  of  1826,  he 
remarks  :^-*^  On  ne  pent  tirer  aucune  •consequence  certaine  de 
ces  r^sultats  d^une  seule  annee;  mais  il  est  evident  que  le  rap- 
prochement de  plusieura  ann^s  aidera  plus  tard  4  determiner  les 
circonstances  qui  concourent  k  augmenter  ou  k  diminuer  le  nombre 
des  crimes."*"  But  it  is  not  every  one  that  is  possessed  of  sufficient 
circumspection  and  self-command,  to  await  the  maturity  of  events, 
reserving  the  judgment,  until  it  can  be  pronounced  with  certainty 
and  effect  M.  Lucas,  impatient  of  any  such  ,  delay,  rushes  at 
once  to  a  conclusion ;  and  it  is  quite  inspiriting  to  witness  the 
nimbleness  and  flexibility,  as  well  as  the  air  of  perfect  self-satis- 
faction, with  which  he  overleaps  or  slips  through  all  the  obstacles 
that  oppose  his  career.  In  the  introduction  to  his  Treatise  *^  Du 
Systime  Phml^  et  du  Syathne  Ripreaeif^  he.  proposes  to  prove 
from  the  tables  before  us,  that  the  north  of  France,  ^<  France 
^etotr^e  ^  consisting  of  thuty-two  departments,  and  thirteen  mil- 
lions of  inhabitants,  possesses  a  huger  share  of  moral  principle 
than  the  south,  ^^  Franc/  cbacure^  consisting  of  fifty-four  de- 
partments, and  eighteen  millions  of  inhabitants. 

Upon  referring  to  the  tables,  he  discovers  that  the  number  of 
persons  accused  of  crime  in  enlightened  France ;  in  1825,  is 
3638,  and  in .  1826,  3485 ;  (o)  whilst  the  number  in  France 
gloomy  is  3696  in  the  former  year,  and  '3503  in  the  latter ;  beinff 
an  excess  of  only  158,  or  about  l-24th  in  the  one  year  for  the  a£ 


virtues  of  pure  water^  were  descanted  the  number  of  persons  tried  par 
upon  with  an  eloquence  that  would  iumace  it  omitted.  M.  Lucas  men- 
have  done  honour  to  my  Lord  Peter^  tions  this  circumstance  hi  a  note.  It 
was  annulled  by  the  legislature,  is  not,  therefore,  as  a  charge  against 
S  Gea  4.  c.  85.  his  accuracy^  that  we  state  the  fiict, 
M  The  reader  need  scarcely  be  but  in  order  to  reconcile  his  estimate 
reminded  of  a  recent  instance  that  with  that  given  hi  the  former  part  of 
occurred  at  the  Old  Bailey.  our  paper. 
.  (o)  In  these  calculations  for  1386, 
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ditional  five  millions  of  inhabitants  belongmg  to  France  gloomy, 
and  scarcely  any  excess  at  all  in  the  other.  This  result,  however, 
by  no  means  staggers  M.  Lucas;  **  pourtant,^  he  observes,  ^^ je 
compte  arriver,  et  d^une  mani^  s(ire  et  incontestable,  k  des  con- 
sequences toutes  contraires  k  celles  qu^on  tendrait  d^abord  en 
tirer,'* 

In  order,  then,  to  arrive  at  these  consequences,  he  has  recourse 
to  the  grand  division  of  crime  into  offences  against  persons,  and 
offences  against  property,  or,  as  he  terms  them,  personal  and  real 
crimes.  Here  he  finds  that  accusations  for  offences  of  the  first 
description  predominate  to  a  great  extent  in  the  south  of  France, 
whilst  charges  of  crime  against  property  prevail  to  a  still  greater 
extent  in  the  north ;  {p)  a  discovery  which,  to  his  seeming,  settles 
the  question  at  once^  establishing  beyond  dUspute  the  superior  mo- 
rality of  France  edairee — ^for,  he  observes,  '*  assurement  on  ne 
contestera  pas  que  les  crimes  contre  lespersonnes  ne  soient  ceuw 
qui  cofitiennent  le  plus  {Timmoraliti,  et  Fon  ne  famsera  certes 
jamais  ffappeler  leplus  moral  le  pays  oiUy  aura  le  plus  grand 
nombre  de  meurtres^  d^asaasinats^  de  parricides^  d^infanticidesy 
d'empoisonnemensy'"  Sfc.  A  most  convenient  mode  of  reasoning, 
it  must  be  granted,  and  one  that  we  would  strongly  recommend  to 
all  those  who  are  fond  of  treading  debatable  ground,  in  the  mani- 
fold embarrassments  to  which  their  hardihood  may  explose  them. 
Let  them  merely  take  it  for  granted,  that  no  one  will  dispute  the 
only  disputable  point  J  and  they  will  be  surprised  to  find  how  smooth 
and  tractable  the  most  thorny  subjects  will  become.  All  that 
astonishes  us  is,i  that  in  the  treatise  to  which  the  passage  quoted 
is  an  introduction,  M.  Lucas  should  have  written  so  many  pages 
to  demonstrate  the  inadmissibility  of  death  as  a  punishment,  when 
he  might  have  disposed  of  the  matter  in  so  summary  a  manner,  by 
simply  saying : — <'  Assuredly  it  will  not  be  contested,  that  there  are 
many  other  punishments  quite  as  efficacious  for  all  purposes,  if  not 
more  so,  than  the  punishment  of  dcath.*^ 

If  the  north  of  France  is  entitled  to  the  honourable  distinction 
assigned  to  it,  and  is  really  thus  superior  in  civilization  to  the 
south,  it  could  scarcely  be  necessary  to  refer  to  the  calculations  of 
M.  Le  Garde  des  Sceauw^  in  order  to  arrive  at  the  conclusion  thst 
the  crimes  of  the  north  would  be  different  in  character  from  those 
of  the  south.     We  are  not  now  to  learn,  for  the  first  time,,  that 


{p\  After  stating  the  comparative  r^,  et  le  France  €clair^,  dans  le 

number  of  accusations  for  crimes  in  meme  espace  de  temps  917  crimes 

the  north  and  south  of  Frahce  for  the  r^ls  de  plus  que  la  France  obscure." 

two  jears^  M.  Lucas  sums  up  thus: —  A  curious  illustration  of  the  fallacy  of 

'*  Ainsi  la  France  obscure  commei  making  the  number  of  accused  the 

dans  deux  annees  1093  crimes  per-  {wsis  of  calculation  in  M.  Peyronnet's 

sonnels  de  plus  que  la  France  ^clal-  tables. 

VOL.  I. — 3\3,  2  I 
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GiTilisation  humanixes  and  softens  the  habits,  and  gives  a  diflerent 
complexion  and  colour  to  vice,  as  well  as  to  yirtue.  But  to  assert 
that  it  therefore  sublimes  the  moral  feeling,  and  that  the  smooth 
and  polished  miscreant  of  the  present  day,*  who  ^ntly  plunders  his 
neighbour  of  his  pro{ferty,  is  more  moral  than  his  rugged  ancestor 
in  guilt,  who  would  avenge  a  slight  afiront  with  bloM,  is  a  propo- 
sition not  the  less  puerile,  because  it  is  false.  In  saying  this,  we 
are  by  no  means  inclined  to  disparage  the  moral  benefits  that  flow 
firom  light  and  information ;  all  that  we  mean  to  hint  is,  that  the 
cause  ^civilisation,  if  it  needs  an  advocate,  requires  one  who,  to 
the  seal  and  humanity  of  M.  Lucas,  adds  a  somewhat  larger  share 
of  logic. 

The  latter  part  of  the  sentence  above  quoted  is  an  exquisite 
specimen  of  that  figure  of  rhetoric  which  is  familiarly  termed 
throwing  dust  in  the  eyes.  ^*  No  one,  certainly,^  says  M.  Lucas, 
*^  could  ever  think  of  calling  that  country  the  most  moral,  in  which 
there  is  the  greatest  number  of  homicides,  assassinations,  parricides, 
infanticides,  poisonings,^  &c.  But  what  ?  if  a  Girondist,  an  inha- 
tant  of  terubrose  France,  were  to  say  :-^<^  No  one,  surely,  in  his 
senses  could  ever  dream  of  calling  that  the  most  moral  country, 
where  there  is  the  greatest  number  of  forgeries  and  thefts — ^where 
houses  are  burnt,  and  churches  robbed — where  embezzlement  and 
peculation,  extortion,  bribery,  corruption,  and  every  species  of 
cozenage  and  fraad,  spring  up  and  flourish,  like  weeds  in  a  hot-bed.^ 

Although  few  of  our  readers  may  feel  any  disposition  to  follow 
the  hasty  steps  of  M.  Lucas,  and  to  emulate  either  his  dialectics 
or  his  rhetoric ;  yet,  as  the  contemplation  and  comparison  of  such 
painfully  interesting  documents  may  not  only  furnish  food  for 
speculation,  but  lead  to  many  safe  conclusions  and  beneficial 
consequences,  we  have  annexed,  in  addition  to  the  Tables  of 
M.  Peyronnet,  before  mentioned,  the  Parliamentary  Returns  of 
the  Committals  upon  criminal  Charges,  in  England  and  Wales, 
during  the  seven  years  1820—1826,  and  a  short  summary  of  the 
criminal  prosecutions  in  Spain,  in  1826.  Upon  these  statements 
a  thousand  systems  may  be  built  by  those  that  have  talent  and 
taste  for  systematising; — a  thousand  fandftd  schemes  and  airy 
hypotheses ;  but  the  pnilosopher,  the  statesman,  and  the  general 
pnuanthropist,  will  also  be  able  to  derive  thence  no  small  accession 
of  that  knowledge, — ^the  knowledge  of  facts, — upon  which  alone 
can  be  founded  any  measures  of  moral  or  legislative  improvement. 
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«TATE  OF  CRIME   IN   FRANCE. 


1825. 


agaiiiBt  Persons. 


Nature  of  the  crimes. 


Total. 


Political  crimei  and  delinqoencies 

Rebemoii(6) 

Cont*aventioti  of  nnitar;  lawi 

Breach  of  prison 

Perfurv  and  sobomation 
Mnider  (mammai)  (e) 

Poisoning , 

Parricide '. 

Manslaughter  (mmrfrt)  (c) 

Coiling  and  maiming  (eoupt  $t  blmurtt) 

Violent  assault  of  parents  {eoupt 

Faise  imprisonment 

Threats,  to  extort  (jmmutoet  tout  eondUion)  . . . 
Violence  on  the  part  of  beggars  {mendkiU ) 

ame  ciolfiMt) j 

Bigaror 

Procuring  abortion « 

Infiutidde 

Crimes  affecting  minofi,  rarishment,  &c.. 

Bapfy  and  aisadt  with  intent 

Rape  cMf  children  under  15  years 


1826. 


Violation  of  libert J— false  imprisonment 

Bfebelliun ^ 

Assaulting  magbtrates  in  the  courts  . .. . 

Association  of  malefactors   •••.  . . 

Violence  on  the  part  of  beggars 

Manilaogbter « 

Murder... 

Parricide.....^ • 

Infanticide  •• 

Poisoning  ...• 

Threats,  toextort  

Cutting  and  maiming 

Violent  assault  of  parents,  &c. 

Procuring  aborrion .' 

Rape,  and  assaults  with  intent  

Rape  of  childien  under  15   

Bipmy 

Crimes  affecting  minon,  Ac. 

Perjury  and  lubomatiott  ••...' 


Total. 


6 

80^ 

9 

15 

3 

t08 

SIS 

14 

US 

88 

9 

S6S 

75 

18 

les 

148 
14 
86 
87 


1907 


4 

146 

1 

S 

0 

146 

117 

9 

5 

195 

88 

9 
88 
51 

4 
13 
59 


940 


0 
0 
0 
0 

d 
II 

88} 
4 
6 

11 
0 
0 
0 
0 
0 
0 
0 
0 
0 


u 
0 


180 


I 

8 
0 
1 
0 
8 
18 
0 
0 
0 
3 

I 

4 
61  67 
Of  10 
8 
10 


Oi 
1 

01 

34 

54 

0 

85 

0 

0 


Ol 
1 


Ol 

1 


188 


187 


U 

83 

0 

9 

I 

88 

6 

1 

0 

0 

0 

81 

37 

8 

48 

3 

0 

6 

17 


0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


8081  1 


0 

0 

0 

0 

0 

0  I 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


1 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


( 

1 

13C 
7 
0 
87 
13 
0 
5 
0 


1 


387 


0 
0 
0 
0 
0 
1 
I 
0 

I 

I 

0 
0 

• 

0 

1 

8 
0 

o 


^a)  See  p.  463  ante,  and  notes. 

rfr)  RMIion  is  the  forensic  term  in  France  for  obstruction  of  public  officers. 
[c)  Amututat  signifies  homidde  committed  with  premeditation ;  msiirlfif,  honidde  that  is 
voluntary,^  but  without  premeditation. 
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State  of  Crime  in  Frtmee. 
lasts. — Critnes  >g«mt  Property. 


[J 


Nature  of  the  crimes. 


Namber 
perMBs 


ofl 

LJ 


Number  of  pcneet  coudfiiifd 


li 


EirtoTtiiiii  end  corroption  ...... 

Embesslemrnt  of  ppblic  monej 

Setting  fire  to  bnUdingi 

Setting  fire  to  other  property 

Mulidoat  mischief. 

Coining 

Counterfeiting  seals,  stamps,  &c. 
Fraudulently  personating  another 
Forgerj  of  commercial  securities 

Other  kinds  of  forgery 

Fraudulent  bankruptcy 

Robbery  in  a  church 

Highway  robbery 

Stealing  in  houses 

Other  thefts ..•• 

Extortion  of  l>onds,  signatures,  &c. 
Subtraction  and  suppression  of  titles, } 

record*,  &c. S 

Breach  of  seals  affixed   by   public 

authorities  ..\ • 

Smuggling •.•• 


Crimes  against  persons. 


Total 


Ttital  condemned  .....: 4d94 

1826. 


Coining. ...» 

Counterfeiting  seals,  stamps,  &c 

Fraudulently  personating  another  . . . . 

Forgery  of  commercial  securities 

Other  kinds  of  forgery 

Extortion  and  bribery   

Erobezslement  of  public  money 

Subtraction  o>  redbrds 

Robbery  in  a  church 

Highway  robbery 

Stealing  in  bonifes.  • 

Other  iheiU   ?• 

Extortion  oflnrnds,  &c 

Fraudulent  bankruptcy : 

Setting  fire  to  l^nildings 

Setting  fire  to  other  property 

Destrut'tion  of  buildings  

Loss  of  ship,  caused  by  neglect  €#f  ^ 

the  pilot S 

Smuggling  with  arms 


48 

17 

45 

104 

4S 

S 

« 

57 

136 

ins 

19995 
17 
89 
74 
II 
16 

I 


(primes  against  persons 


Crimes  jtidged-pof  eoiitiMHMe(a). 


Total « 


5081 
1907 


6088 
60S 


87 
14 
34 
S« 
IW 
S4 

2 

19 

69 

SSS 

897 

II 

37 

54 

9 

II 

I 


1700 


41 


75919681 


9 
0 
0 
0 
0 
0 
0 
0 


0 
1 


0 
8 


0 

17 

I 

0 


0 

0 


80 


2640150:^81 


A7 


5 
0 
0 
3 
9 
0 
1 
0 


4 
30 

4 

102 
01  0 
1 
0 
0 
0 


0 
0 


159 


940180122    127 


72 


I 

3 

II 

62 

40 

0 

0 

0 

16 

8 

71 

761 

5 

34 

0 

U 

0 

0 

0 


1012 


834 


l97lS53ll37Sll497 


0 
6 
77 
3 
0 
0 
6 


502 
425 
0 
0 
0 
0 
4 

0 

0 


01 

0 

0 

0 

0 

A 

0 

0 

0 

0 

0 

0 

0 

0 

c 

0 


10261 
202 


11391228 


199 


5 
0 


0 
0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


I 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


I 

0 


5   1 


0 

1 

1 
I 


5 

0 

0 

1 

11 

1 

0 

0 

8 

28 

256 

775 

I 

17 
I 
1 
1 


I 

O 
0 
0 

o 
o 

0 

4 
1 

e 

35 

0 
0 

8 
0 
O 


0|    0 
0 


IIOQ  49 


387 


I48T 

81 


1495   57 


56 
I 


Total  coindemned  •  *• ^ 49 10 

fa)  In  the  CMiipt«  G4niral  of  1826  there  is  a  distinct  table  of  the  penona  scBleneed  la  thai' 
^ence  as  ^^tMmtctom ;  id  thaAof  1825,  they  «re  mixed  up  in  the  geneml 
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Committals,  &c.  in  1826. 


kUngoblibg  the  Penooi  aociucd  and  condeninedy  in  1896,  ■ocording  to  theii  8ez  and  Age 

(eidutive  of  tboM  judged  |»r«0iK«Hiaef.) 


Males. 


Under  16  jtn$  of  age. 

From    16 to  21.... 

81 to  85.... 

85 to  90.... 

90 to  95.... 

95 to  40.... 

40 to  45.... 

45 to  50... 

50 to  55.... 

55 to  60.... 

60 to  65...'. 

65 to  70.... 

70 to  80.... 

80 upwards... 

Age  unknown. « .  •  •• 

Total 


■ 

1 
g 


57188196 


Females. 


I'nder  16  jfears  of  age 

From    16 Co  81... 

81 to  25.... 

85 to  90.... 

90 to  95.... 

95 to  40.... 

40 .....to  45.... 

45 .....to  50... 

50 to  55.:, 

55 to  60  .. 

60 to  65... 

65 to  70.., 

70 to  80.... 

80 upwards.... 

Age  unknown 

ToUl 

Total  Males 

Grand  total.... 


1021 

9^1 

974 

1046 

741 

500 

484 

919 

820 

14S 

115 

69 

97 

9 

99 


1 

< 


Oiidemiied  to 


I 


99 

869 

976 

986 

89^ 

800 

176 

181 

99 

71 

56 

91 

17 

I 

8 


82 

180 

189 

254 

186 

149 

117 

85 

41 

20 

20 

8 

4 

0 

7 


1276 
57U 


099H 


IS 

5.S 

77 

106 

82 

53 

40 

94 

20 

8 

9 

5 

S 

0 


504 
2196 


Hai^laboar 


for 
life. 


I 


0 

10 

16 

18 

16 

20 

17 

10 

8 

II 

5 

0 

4 

0 


195 


0 
1 
2 

.  1 
I 
I 
9 
9 
0 
0 
0 
2 
I 

0 
0 


15 
195 


I5C' 


for  a 
ttmc 


0 
14 
99 

48 

41 

94 

90 

II 

10 

6 

5 

5 

2 

0 

4 


249 


0 

1 

9 

14 

8 
8 
2 
I 

0 
0 
1 
0 
0 
0 
0 


0 

180 

185 

199 

129 

84 

99 

62 

25 

17 

II 

11 

1 

1 

19 


1005 


9H 
24.S 


281 


0 

15 

7 

26 

17 

19 

16 

19 

6 

6 

9 

0 

0 

0 

0 


194 
1005 


11.^9 


0  0 
1891  1 
0 
1 
0 
1 
1 
1 
0 
0 
0 
0 
0 
0 


155 
189 
108 
68 
79 
52 
91 
84 

1 

6 


928 


0 

63 

50 

66 

97 

29 

92 

18 

7 

9 

4 

0 

0 

0 

1 


900 
928 


122^ 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 
5 


a 

3 


0 
0 
0 
0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 


1 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 

I 


0 
6 
0 

1 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 

I 


I 

-a 

I 

^  * 

a' 


15 

264 

809 

810 

155 

99 

87 

56 

59 

19 

18 

15 

7 

I 

8 


1810  48 


48 
0 
0 
0 
0 
0 
0 
0 

d 

0 
0 
0 
0 
0 
0 


2| 

47 

501 

51 

41 

99 

24 

10 

8 

9 

9 

I 

0 
0 


277 
12101 


8 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

8 

48 


1487  56 


430 


state  cf  Crime  in  /Voflee. 


[Jan. 


& 

S 
I 

1 


pr 


|S§S 


O0l»*O 


ltl«l 


agE 


s 
1 
4 


111 


S||S 


e 
B 


I 

IE 


I 

a 


^1 

r 


lagi 


0IO» 

PS 


•0 


I" 


sris  § 


2 


s 


S| 


OD 
9t 


S 


as 


•1^  — 


.00 


00 
00 


I 


i 


25^22 


•I  • 
81 


'21= 


Si 


oowo 


o 


I 


OD 


nn 


9H 

10 


0100 


I 


—  0* 


l§ 


00  t--*^ 

on  a»a» 

00 


Sg  S 


SlDOpM 
00  O  00 


I 


^00 


o* 


§S3S 

-^t-0» 


09  lO 

S8 

•I       m 

S3 


S 

s 


ooZ*oS 


s 


SSSo 


01 


2SSS 

•^0>i«QOO 


ss 

00 
04 


9 


:$ 
•8  : 

«D<P  fH    S 


g 


J 
^ 


E 


:o? 


s 


m 


e 


o 

§ 

B 

o 


;    •= 


e 

«  r 

—  p*0«  ^ 

^  s  8?  =» 

•g  3  a  o 


^  a 
31 


e 
S 

o 


C*"  ^  '"^  "9 

«ta^^^  ^^^^  ..^^  ^^ 


m 


i8sa] 


State  of  Crime  in  France. 
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18S6.— Offences  of  te  PieM,  tried  before  the  TkUmoel  of  Conectional  Police  of  the  Sdiiew— 

(PffiC  PergiMe.) 


Nataie  of  the  pablicatioBf ,  and  offences  charged. 


I  Mnmber  of  i  . 
Nvnberof  proMcotloiul  No.  of  aeeoMd. 
linttilutedbyl 


Nnnbir  of 
works. 


Booto — Biogr^y, 
Ootn^B  to  pahUc  monit  and  good  manners) 

(bommmaiat) j 

Ontrageooa  laogoage  againat  Members  of  the) 

Chamben ) 

'                                  against  public  functionaries 
I>elamalion  of  private  individoab 


Other  Books  md  PamphleU, 

Oatrage  to  public  morals  ...;.<.., 

• to  religious  morals  (ta  monk  rOigmut) 

■'  to  public&religions  morals  &  good  mannerii 

■  to  religious  morab,  and  tbe  rrligion  of 

theSute 

■  to  religious  morals,  the  religion  of  the 

State,  and  good  manners,  aaeitiiig 
puhUe    contempt  emd  hatred  agahut 

the  minieten  oj  religion ^ 

■  to  public  and  religious  morals  and  good^ 
manners,  and  agahalt  a  minieter  rfi 

religion \ 

■to  the  religion  of  the  state,  exei^tg^ 
hatred  agamu  the  clergy,  and  against  K 

the  King's  government,  &c J 

Attack  Qpon  the  Royal  Dignity;  outrage  to> 

the  religion  of  ihe  state J 

— — — —  the  rights  guaranteed  by  article  5  ' 

of  the  charter  (a)  

Outrageous  language  against  the  Chamber  of  I 

Deputies ' r 

Encouraging  disobedience  to  the  laws 

Defamation  of  private  individuals \\\[ 

JoumaU, 

J^mtwneffoUticalartkUtin  Uterary  Journals..,, 

Encouragmg  disobedience  to  the  laws,  &  rebellion 

BteUing  contempt  and  hatred  against  a  elau  af, 

indioiduals J^ 

Defamation  of  private  individuals.* .' . . . .'..!!! 
Traducing  tlie  memory  of  the  dead ,  * , 


Publieationt  discussing  privaU  interetts. 
Defamation 


Divert  contraventions  of  the  law  rf  the  press. 

Sale  of  condemned  publicaticms 

Sale  of  unstamped  foreign  publications . .,.',',, '. '. 
Sale,  or  exposure  for  sale,  of  unauthorised  / 

engravings,  Ace. c 

Followingthc  trade  of  a  bookseller  wVtlioDtiiVense 
Hawking  books  without  license 


Total. 


(«)  This  article  guarantees  liberty  of  conscience,  and  undisturbed  frefdom  of  worship  to  ,-" 
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STATE   OF   CRIME  IN  ENGLAND. 


Number  of  Penoni  durgrd  with  Crinnud  Offences,  conmitied  to  tbe  dlffeieDt  Gaoli  in  Engknd 

iind  Walei,  for  Trial,  In  etch  Countj. 


In  tbe  yean.. , 

1880. 

No.  of 
Persons. 

1881. 

No.  of 
PoraoDS. 

1888. 

No.  of 
PfraoBS. 

1889. 

No.  of 
Persons. 

1884. 

No.  of 

Peisoas. 

1885. 

No.  of 
Perooai. 

7 

183 

134 

81 

160 

137 

4 

88 

15 

906 

109 

57 

86 

84 

497 

119 

103 

•408 

11 

84 

958 

199 

957 

68 

•168 

91 

•577 

8,198 

!£ 

1 

8,908 

55 

96 

409 

189 

87 

819 

110 

86 

84 

7 

186 

589 

876 

898 

•591 

•879 

488 

16 

914 

165 

889 

14,497 

1886. 

No.  of 
Persom. 

Anglesey  •.....••.•••• •• 

4 

61 
148 

97 

8 

88 

10 

338 

103 

55 

81 

94 

337 

78 

75 

809 

88 

93 

958 

159 

915 

.     118 

144 

89 

580 

1,963 

150 

810 

81 
98S 
133 
110 
851 
116 

80 

11 
9 
188 
405 
413 
854 
585 
815 
594 

17 
838 
806 
951 

10 

137 

159 

15 

86 

153 

7 

18 

80 

318 

87 

66 

17 

105 

341 

90 

77 

903 

II 

88 

891 

106 

959 

184 

188 

16 

498 

1,716 

809 

188 

4 

8,480 

63 

86 

356 

187 

70 

840 

180 

18 

5 

10 

159 

483 

374 

868 

587 

840 

536 

18 

858 

857 

767 

4 
107 
148 

9 
101 

ir* 
11 

19 

9 

303 

7^ 

50 

83 

90 

399 

97 

61 

•879 

16 

86 

870 

170 

867 

104 

•99 

89 

•458 

],'669 

137 

179 

3 

8,539 

55 

19 

389 

188 

81 

813 

101 

14 
18 

14 

136 

485 

307 

836 

•488 

•885 

431 

14 

868 

807 

699 

.^ 

168 

11 

181 

155 

8 

95 

14 

849 

68 

98 

14 

86 

956 

195 

71 

•988 

9 

99 

864 

148 

860 

.     w 

•183 

95 

•504 

1,698 

151 

888 

''i 

14 
949 
195 

75 
196 

87 

17 

8 

8 

106 

380 

814 

899 

•597 

•898 

497 

83 
863 
173 
684 

9 

108 

148 

16 

no 

16 

81 

86 

961 

83 

61 

80 

77 

408 

180 

84 

•460 

6 

49 

907 

195 

981 

99 

•198 

89 

•617 

1.897 

191 

886 

5 

8,081 

54 

80 

999 

109 

89 

804 

147 

19 

19 

18 

174 

450 

863 

901 

•558 

•919 

548 

81 

854 

154 

759 

9 

Bedford  

89 

Berks 

140 

jjiecon ...a  ...••...•..••...•••.• 

14 

Bucks 

119 

Cambridge 

Cardigan 

148 
9 

Carmarthen... .  ...a. 

15 

Camarmn      *.......... 

14 

Chester 

415 

Cornwall 

110 

CnipherlaiMi  -.   ......i^r. 

54 

Denbirii 

84 

Derbj.  .  

Devon  ••• 

134 
440 

Dorset :.... 

Durham  .......•'. 

198 

in 

Eisex 

•408 

Flint 

18 

Glamorgan 

49 

Gloucester. • 

487 

158 

Hants 

885 

Hereford 

97 

Herts 

•198 

Huntinsdon  ....«..••....•..  .... 

34 

Kent ......', • 

•698 

Lancaster • 

8,974 

•  Leicester 

897 

Lincoln f.. 

881 

Alerioneth 

8 

Middlesex ....  •• .. 

9.457 

Monmoutli 

60 

MootEomerv 

9 

Norfolk : 

441 

Northamoton 

189 

NorthttiTiberlsiid 

Nottingham 

78 
887 

Oxford 

167 

Pembroke 

80 

Radnor..     

Rutland 

9 

17 

Salop.... 

190 

^     r  •••• • •• 

400 

Stafford 

Suffolk 

448 
899 

Surrey • 

•699 

Sussex 

Warwick 

•877 
581 

Weotmorland ..••.••.•••. 

9 

WilU    

984 

169 

York 

996 

Total 

13.710 

13,1 15|  18,841 

18,863 

19,698 

16.147 

•  Tlie  prisoners  for  trial  at  the  Special  Asaices  commencing  in  December,  upon  the  Home  Cir. 
cuil  in  each  year,  arc  included  in  the  numbers  in  Uie  following  year.  The  prisoners  for  trial  at 
the  like  Awixcs  commencing  in  December,  18?6,  are  tliereforc  not  included  hcn^in. 
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Number  of  Penont  Committed,  Convicted,  Sentenced,  Acquitted,  &e.  &c. 


In  the  jrean 


Committed  for  tri 
Males 


Females 


Total. 


Convicted  »nd  sentenced  t 
To  Death* 


Transportation  for  life. . . 
"  Hjeais 


Iroptiionment, 
and  sererally 


10  yean 
1  jears. 

4  j^an 

5  years 
S  years 


8  jears&aboTeJ 


to  be  whip.  .     ^ > 

ped,    fincd,<      ■  y«*' > 

kept  to  hard  |  ,  -    .        % 

lab!«ir,&c       *y^'•^l**^''^? 
I      0  months  . .  > 

^  6  months,  fc  under 

Whipping,  and  6ne 


Total  convicted 
Acquitted 


No  bills   found,  and  not  \ 
prosecuted | 


1880. 


No.  of 
Penioos. 


11,695 
8,116 


13,710 


1881. 


No.  of 
PenoBS. 


11,178 
1,948 


IS,]  15 


l,836« 

881 

341 

1 

1,055 


16 
S55 

1,163 

4,089 

868 

9,318 
8,51 1 

1,881 


l,134» 

165 

87V 

1 

1,075 


1 
10 

886 

1,117 

3,878 
865 


ToUl. 


*  Of  whom  were  executed 


13,710 


I07» 


8,788 
8,501 

1,886 


1888. 


No.  of 
PenoDt. 


10,369 
1,878 


18,841 


l,016» 
138 

84 


1883. 


No.  of 
PenoDi. 


10,348 
1,981 


18.8iS3 


1,316 


8 
II 

376 

1,189 

3,899 
844 


968* 
116 

78 


1,387 


11 
384 

1,074 

4,040 
866 


1^JI5 


114' 


8,809 
8,348 

1,684 


18.841 


97' 


8,804 
8,480 

1,579 


18,863 


1884. 


No.  of 

POfSOOS, 


11,476 
8,883 


13,698 


1,066* 
117 
107 


1,491 


1886. 1  18S& 


No.  Of 
Pfrsons. 


11,889 
8,648 


14,437 


No.  of 
Penona. 


Total 
Bomber 
Id  the 
snreB 
7* 


13,461 
8,086 


16,147 


1,036» 
186 
189 


1,419 


11 

339 

1,818 

4,861 
814 


9,485 
8,611 

i.668 


13,698 


54< 


49* 


365 

1,193 

5,408 
88  J 


l,800» 
133 
186 


1,945 


11 
897 

1,801 

5,813 
310 


9,964 
8,788 

1,685 


14,437 


50- 


11,095 
3,866 

1,786 


16,147 


57« 


80,304 
15,307 


96,61 1 


7,656 
1,000 
1,190 

8 

10,888 

1 

3 

76 

8,348 

8.086 

31,985 
1,838 


65,003 
18,505 

18,103 
95,611 


588< 
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CONVICTED. 


tfatme  of  the  crimes   of  which  per.> 
MMt  wen  ctmrieffj  io  die  yean  •  •  • .  { 


AnoOiUid  other  wUfnl  bommg  of  property 

Bigamj *..n 

Bitfglary 

CatUe  f  tetling • 

.  Maliciously  killing  and  maiming  . . 

Child  tteaaog  

Coining ..• 

Coini  puttins  offand  uttering  counterfeit. . 

■  I  I  ■  ditto  (ntaiinff  bttn  ctfmiettd  at  eoutf  7 

wuMUttmtn) { 

Embes^ement»  (Ayflmmits)   

Forgenr  and  uttering  forged  tnstmments. . 
Fo^e<i.bank  notes^bamg  in  potsesuon^. 
!FVamebreakins  and  destroymg  machinery 

Fraudulent  o&nces 

Game  lawi,  oifeneea  againit 

Hone  itealing 

Hoosebreakingin  the  day  time,  and  larceny 
Larceny,  ample 

■  ■■.  in  a  dwelling  house,  to  the 

▼aide  of  408 

>-^— r—  in  a  shop,  &c.  privately, '&c 
,  on  a  naWgablenver,  &c.  to  the 

▼alueof40s. 

—  -^  ofnaval  stores,  to  the  yalue  of  fOs. 
— — —  from  bleaching  grounds,  &c.. . 

■  ■  from  the  person   

Letter,  contamiug  bank  note,  &c.  se-? 

creting  and  stealing $ 

■  Sending  threatening 

Manslaughter  ' 

Mulder »••  ••.••....•...•••.•.  ■• 


i 
i 


1890. 


No  of 


S 

14 

983 

29 

1 

3 


168 

1 

48 
101 

16S 
191 
111 
158 

0,499 

183 
83 

1 

3 

4 

454 


■  shooting  at,  stabbing,  snd  ad-  ? 

ministering  poison  with  intent  to  y 
^    "^     concealing  the  birth  of  tlieir  infants 
Oath  unlawful,  talung  and  administering. . 

Pfa-a. • • 

Piracy  .• 

Bape,  &c 

— •,  assault,  with  intent  to  commit 

Riot  and' felony 

Bobbery  on  the  person,  on  the  highway,! 

and  other  places j 

fiacrilege' 

fiheeps^ing,  and  killing  with  intent  > 

tosteal J 

Sodomy , 

— ^  assault  with  intent  to  commit, ) 
and  other  unnatural  offences  > 

Stolen  goods,  receiving 

Tfeason,Hlgh 

Tnmportt  being  at  large,  &c 

Felony,  catling  down  trees,  growing,  &c..  ■ 

■.'  stealing  part  of  a  wreck 

• —  armed  to  assist  smugglers 

—  rescuing  fehms 

'—  trafficking  in  slaves 


S 
36 
14 

8 

7 
1 
81 


n 

33 


Tetany  and  Mitdemeanor^  (not  otherteiu) 
dueribed)  J 

Total  number  of  persons  convicted^ 
in  each  year  ., J 


1881. 


Na  or 
Feraom. 


5 

18 

894 

14 

1 

3 


806 


1888. 


No.  of 
Pieisons. 


17 

83 

3«8 

9 


3 

8 

183 


48 

70 
180 
1 
811 
149 
189 
167 
6,152 

134 


58 

35 
1 


337 


1 
49 
83 

18 

8 

""8 


133 
9 

143 

3 

17 

119 

S3 

8 


188 

97 

108 

108 

5,946 

133 


8 
343 


1 
49 
84 

33 

9 


8 
106 


0,318 


6 

38 

8 

160 

5 

90 

1 

7 

148 
1 
9 


10 

48 


109 


8,788 


1883. 


No.  or 

Panoos. 


6 

19 

861 

84 


1 


174 

1 

64 
89 


147 
153 
134 
1841 
6,977 

145 

1 


389 


\ 
• .... . 
53 
18 

14 

9 


11 

46 


141 

8 

66 

4 

88 

181 

4 

1 


97 


8,809 


113 

4 

79 

3 

87 

117 


1884. 


No.  of 
Ptraons. 


6 
88 

.308 

19 

8 


8 
804 

8 

71 
88 


148 
140 
104 
188 
6,914 

188 


1885. 


No.  of 


7 

85 

876 

84 

3 

1 

174 

8 

70 
18 


176 
109 
165 
118 
7,893 

186 


44^ 

1 

8 
50 
17 

81 

0 


538 

8 


9 

43 


184 
4 

105 

1 

15 

184 


68 
18 

17 

7 

7 

8 

6 

48 


93 

1 

104 

8 

85 

131 


116       180 


8,804 


9,485 


9,964 


1886. 


No.  of 


3 
36 

300 
81 

1 

7 
809 

1 

91 
83 

4 

157 
188 
180 
185 
8081 


1 

058 


IS 
14 

7 

6 

83 

48 

144 

4 

187 

1 

80 

156 


869       195 


11,095 
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ACQUITTED. 


Nfttve  of  the   crinet  lor  whichl 
penou  were  tiied  and  mejititttd,  > 
in  the  jean « J 


AnoDy  and  other  wilful  baning  of  property 


Bipmj . 
BwgMuy 


Catlie  ttealing 

■  mabcioailT  kiUiDgiuKl  mamuDg  .. 

Child  •tealing 

Coining 

Coin,  putting  off,  aad  uttering  eoonterfeit 


(h 


) 


FmgjBtj,  and  ottering  forsed  instmnienti 
Foigeabank  noCe8,banng  in  poi8esaion,&c. 
Fkaodnlent  offeneet 


CnHnt  itwif  ont 


agunat 


Horn  stealing 

Honiebfcaking  in  the  daj  time,and  larcen j 


Laveenjy  timple  

'  in   a  dwelling  house  to  the 

Yaloeof40s 

—  in  a  shop,  &c  privately,  &c. . .  I . 
-  on  a  nanurable  river,  flee,  to  the  ^ 

value  of  408 

pf  naval  stores, to  the  value  of  f  6s. 


-  from  the  person 


Letter,  containhig  bank  note,  secreting  1 

and  steal  ing j 

——- sending  threatemng 


Bfanslaughter 
Murder 


shooting  at,  stabbing,  and  ad-} 
ministering  poison  with  intent  to  \ 
concealing  the  birth  of  theirinfants 


i 


Perjury 

Piracj  and  murder 

Rape,  &C. 

■  assault,  with  intent  to  commit  . .  . 

Riot  and  felony    

Robbery  on  the  person,  on  the  highway, 
and  other  places 

Sacrilege 

Sheep  stealrog,  and  killing  with  intent  > 

to  steal  J 

Sodomy  

»  assault  with  intent  to  commit,  I 
and  other  unnatural  offences  { 

Stolen  goods,  receiving ^. 

TVon^ppru  being  at  large,  &c 

Felony,  cutting  down  trees,  growing,  £cc. 
>-  cutting  bopbinds,  &c. 


Fskmy  and  fiudemaiMr,  (not  oUmnnm} 
dmeriM .J 

Total  number  of  persons  aequitud} 
in  each  vear  \ 


1880. 

No.  of 


17 


1891 


No.  of 
Persons. 


1889. 


No.  of 
PerMMi*. 


191 


50 

6 

58 

97 

80 
40 

1,519 

45 

6 


86 
90 
84 


1 
81 


No.  of 


160 


92 
18 

sol 

1 


14 

8 


72 

1 

42 

7 

8 

lOS 


50 


2,511 


91^ 

81 
81 

1,460 

46 

6 


149 


1 

49 
99 

37 


9 


16 
5 


105 

1 

51 

8 

8 

115 

4 
9 


41 


2,501 


90 
19 
40 


11 

6 
99 

8 

9 


1884. 


No.  of 
Persons. 


98 

98 

14 

'59 


90 
95 

1,445 
40 


181 


41 

87 

88 


14 

0 


96 

8 

20 

5 

5 

101 


8 
50 


2,348 


48 

80 
26 

1,498 

40 


IOC 


54 
85 


95 

92 

20 


04 

4 

2:} 
6 
7 

141 


57 


e.48(J 


1895. 


No.er 
Penoy*. 


14 

8 

88 

4 
1 
1 

'"41 

86 

11 

'"56 

18 

S9 
88 

1,580 
54 


8 

7 
101 


■ 

9 
19 


1896. 
No.  of 


195 


49 
98 

85 


11 

'"si 

81 

49| 
97 

htV 

4<M 


178 


5^ 
61 

99| 


16 

12 


1081 

I 

32 

9 

4 

156 


90 
17 


65 


61 


78 

41 

4 

10 

118 


51 


8 

6 

116 

t 
5 
1 

48 

89 

14 

1 

44 

84 

85 

91 

1,915 
50 


886 

1 


71 
89 

96 

1 


14 
16 
18 

190 


40 

8 

11 

198 


129 


2.78A   3.966 
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NO  BILLS  FOUND,  AND  NOT  PROSECUTED. 


Nature  of  the  crimes  with 
lOBt  were  diaiged  aoiattwhoiii 
wwn  fbuBd,  ind  woo  were 
adtd,  in  the  jean 


Anon,  and  other  wilM  huming  of  propertj 


Bigamy. 
Bwglarj, 


Cattle  iteaBog 

—  malieimitly  kiUing  and  maimiag  . . 


Child  steafiog 

Cobiy  patting  off,  and  uttering  counterfeit 

Embenlement  (fry  afmcnrti) 


Forgery*  *od  ottering  forged  instrementi 
Forged  banlL  notes,baring  in  poB8estton,&& 

Fnudolent  offences • 

Frame-breaking,  anddestrojing  madiineij 


Oeme  louSy  offences  against 


1820. 
No.  of 


9 

3 

78 

fi 

•  •  •  «•• . 


Horsestealing 

Housebreaking  in  the  day  time^and  larceny 


i 


Larceny,  simple 

■I  «ip  a  dwelling  house,  to  tlie 

value  of  40s 

I  in  a  shop,  &c.  privately,  &c. . . . 

.  on  a  navigable  river,  &c.  to  the  1 

value  uf40s J 

■  -  from  bleaching  grounds,  &c. ... 

-from  the  person 

Letter,  sending  threatening 


ICanslaughter 

Murder  ....^ 

I  shootinz  at,  stabbing,  and  ad-  > 

minutermg  poison,  with  intent  to  { 
■  concealing  the  birth  of  their  infants 


Peijury, 


Rape, &c. 

"  .assault  with  intient  to  commit. . . . 

Riot  and  felony     •• 

Robbery  on  the  person,  on  the  highway, 
and  other  places 


I 


Sacrilege 

Sheep  stealing,  and  kiUing  with  intent ) 

to  steal J 

Sodomy    .......A..., 

*-  assault,  with  intent  to  commit,  / 

and  other  unnatural  offences. . ) 

Stolen  goods,  receiving 


JkmtuporU  being  at  large,  &c 

Treason,  High ^ 

Fdotty  and  Mitdtrnmnor,  {not  tthtrwimX 
dneribed / 


1 
3S 

8 

88 

8 

51 
8 

19 

8 
84 

1,I4S 
41 

61 


1881. 
No.  of 


18 

5 
68 


1888. 
No.  of 


1883. 

NOl  OT 


8 

3 
90 

6 
6 
1 


168 
1 

4 

IT 

7 
8 


18 

11 


37 

13 

18 

8 

63 

81 

13 
18 

1,113 
83 

6 
8 


81 

10 

8 

36 

6 

14 
15 

1,054 
18 


391 


5 

7 
50 


Total  number  of  persons  in  each  year 
agunst  whom  no  hUU  were  found 
and  who  were  nai  prcttcuUd  . . . 


'i 


9 

70 


16Q 
1 

10 
19 

11 

5 


17 
15 


46 


88 
8 
6 

41 


8 
251 


11 

3 

48 


81 

» . 
1 


87 
10 
10 

38 

87 

JS 

1,008 
86 


1894. 
No.  oC 


18B5i 
No.  of 


8 

6 
70 


1 


8 
84 

8 


85j 
II 


41 


19 
4 
5 

34 


70 


1,881 


1,886 


58 


1,684 


Hi 
1 

9 
13 

80 

8 

I 

15 
11 


84 


88 

9 

10 

41 


80 
9 
1 

47 

80 

14 
15 

1,060 


184 
I 

10 
88 

15 


1 

81 
14 


48 


1,579 


86| 

1 

18 

3 

8 

48 
I 

39 


1.662 


1 
51 


81 
7 


15 

1^ 

7 

75 

11 

15| 
11 

1,067 


188«. 
No.  of 


6 
8 


I 
6 

1 

86 
IS 
10 

Is 


130 
1 

81 
II 


1 

17 

61 


14 
16 

1,115 
19 


161 
1 

8 
18 


18 

1 

81 

3 

5 

45 

83 


11 
18 

8 

33 


4 
56 


1,665    1,786 
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TOTAL. 


NataTB  of  the  ciinet  with  which  pcnont  I 
were  chMjpdy  ni  the  yeen**  ••••••••  | 


Atkm,  end  otficr  wilful  bwiuDg  of  propert J 

BigaiDj 

Bofglilj...... 

Cettle  iteeUng 

flielkhwMly  kiJJfaigy  end  maiming 
Child  iteelhig 

Colnhig 

CmiH  pattiiig  off,  end  otteriDg  coantcrfeit 

Emheszlenent  (6y  mrmmii) 

Forgerj,  end  ottering  forged  inttruments. . 

Ftfiged  bmik  notes,  beting  in  poMeMioo,&c. 

Fraodolent  offmcei. 

Fimme-breaking,  and  deatroying  machineiy 

GoHM  tsmi,  offences  against 

Honeslenhng. , 

HoQsefareaking  in  the  dayrtime,and  larcenj 

Lnrcenj,  Simple 

— — m  a  dwelling-hoQie,  lo  the? 

▼aloeof40i.  •• { 

in  a  fhop,  &C.  privately,  &c 


! 


on  a  naTigable  river,  &c.  to 
the  valaf:  of  40t 

of  naTal  stores  to  the  value) 
of  Ms J 

from  bleaching  groonds,  &c . . . . 

from  tlie  person 


1880. 
No.  of 


fiO 

S5 

406 

35 

4 

4 

% 

842 

66 

179 

880 

867 

8 

177 

149 


Letter,  coolaining  bank  notes,  &c.  le- 

creiing  and  stealing 

•ending  threatening 


Manslaoghter 

Morder 

«hooting  ar,  stabbing,  and  admi 


nistering  pois(«,  with  intent  to 

ctmcealing  the  birth  of  their  infants 


Oath  nnlawfbl,  taking   and  administering 

Perjary 

Piracy.   .-. , 

Rape,  &c , 

•  assault  witli  intent  to  commit  .... 

Riot  and  felony 

Robbery  on  the  person,  tin  the  highway, } 

and  other  places '. J 

Sacrilege 

Sheep  stealing,  and  killing  with  intent  to  > 

steal , ,,  J 

Sodomy , •....,,,,,., . 

assault  with  iiittnt  to  commit, 

and  other  onnatural  offences 

Stoirn  goods,  receiving 

Treason,  lii^h. , , , 

TraniporCs,  being  at  large,  ^c 

Felany,  iteaJhig  part  of  a  wreck 

armed  to  assist  smugglers,  &c 


i 


—  rescuing  felons. 

—  cutting  bopbinds,  growing,  &c. . . 

—  cutting  down  trees,  growing,  &c 
trafficking  in  slaves. 


FeUmy  and  Miidemeanor,  (not  atktrwm} 
deteribtd) J 


Total  number  of  persons  for  trial  in 
each  year , 


i 


9,160 

849 

44 

1 


4 
776 


1881. 
Mo.  or 


89 
487 
141 


879 

75 

1V8 

184 

330 

1 

199 

173 

810 

8,785 

80S 

17 


)88S. 


No.  of 


No.  of 


47 

87 

406 
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statu:  of  ClUME   IK  SPAIN. 

SUtement  of  Offences  which  have  formed  the  Subject  of  Judicial  Proeeedings 
in  Spain,  during  the  Tear  1896. — (Extracted  from  the  Madrid  Gazette.) 

Homicides  1833 

Infan  ti  cides , 13 

Cases  of  poisoning < 

AnthropophaguSy  or  roan-eater,  in  Catalonia  .  • 1 

Suicides 16 

Duels i...... * 

Dangerous  wounds,  by  cutting  and  maiming,  &c 1773 

Rapes    58 

Cases  of  public  incontinence  {incowtinencia  yublica)  ....  144 

Slanders 369 

Blasphemies 97 

Incendiaries « 56 

Thefts •. 1620 

Cases  of  coining 10 

Forgeries 43 

Breaches  of  trust  640 

Prevarications , 10 

Excesses  of  various  kinds  S788 

Of  the  persons  charged  with  the  above  offences,  there  were , 

Sentenced  to  death 167 

— — —  to  the  pillory 55 

to  hard  labour  in  the  dock-yards  and  garrisons 4960 

to  serve  in  the  army  and  navy 479 

■     to  be  cashiered  from  office 46 

•^— —  to  fine  or  reprimand 7038 

Pardoned 194 

Acquitted,  or  trials  postponed 1552 
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EEPOET  ON   CRIMINAL  COMMITMENTS   AND 

CONVICTIONS. 


Report  of  the  Select  Committee  of  the  House  of  Commons. 

The  Select  CommUtee  appohded  to  inquire  into  the  cmite  of  the  increaee  in  the 
number  of  crtmxMuL  comntiiments  and  conmetiom  in  England  and  Wales  ; 
and  who  were  empowered  to  report  their  oheervaitona  and  opinion 
thereupon^  together  with  the  minuies  of  evidence  taken  before  them  to 
the  home ;  have  vnauired  into  the  matters  to  them  referred,  and  agreed 
t^mi  theJbUowing  Report : 

The  appointment  of  the  Cominittee  haying  taken  place  late  in  the 
Sesriouj  there  has  not  been  sufficient  time  either  for  complete  inquiry  or 
mature  deEberation  on  the  whole  of  the  important  subject  referred  to  them. 
But  the  evidence  given  before  them  upon  one  branch  of  their  inquiir^  ap- 
pears to  them  of  such  considerable  value  as  to  justify  their  making  a 
S>arate  report;  calling  the  attention  of  the  House  to  its  bearing  and 
ect. 

The  first  object  to  whidi  the  attention  of  your  Committee  was  turned, 
was  to  inquire  into  the  increase  of  the  number  of  commitments  as  com- 
pared with  the  increase  of  the  population.  The  increase  of  population  firom 
1801  to  1881,  is  as  follows  :— 

England  and  Wales. 

1801 8,8T«,986 

1811 10,150,615 

1881 11,977,663 

The  number  of  commitments  for  trial  in  England  and  Wales  from 
1806  to  1886:— 

1806 4,346 

1816 9,091 

J886 16,147 

Including  the  number  of  commitments  on  summary  conviction  before 
Magistrates,  the  increase  would  be  still  greater.  But  the  returns  in  the 
Secretary  of  State's  office  on  this  subject  are  not  yet  so  complete  as  to  in- 
duce your  Committee  to  bring  them  before  the  attention  of  the  House. 

The  increase  of  crime  from  1806  to  1816,  may,  perhaps,  be  in  part  ac- 
counted for  by  the  chaufe  from  war  to  peace.  From  1816  to  1886,  how- 
ever, not  only  has  there  been  no  such  change,  but  peculiar  attention  has 
been  paid  to  the  subject  of  crime  both  by  official  persons,  by  voluntary 
committees,  and  by  individuals.  The  duties  of  the  Secretary  of  State  for 
the  Home  Department  have  been  exercised  with  peculiar  zeal  and  judgment ; 
prisons  have  been  improved,  the  defects  of  the  law  inquired  into,  and 
education  among  the  poor  promoted. 

In  proceeding  to  inquire  into  the  causes  of  the  increase  in  the  number  of 
criminal  commitments,  your  Committee,  for  the  convenience  of  reducing 
into  order  an  investigation  so  extensive,  began  by  dividing  the  subject  into 
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three  parts-*!.  The  increase  of  crime  in  the  agricultural  districts — ^8.  The 
Increase  of  crime  in  the  manufacturing  districts— 3.  The  increase  of  crime 
in  the  metropolis.  It  is  to  the  first  part  alone  that  they  have  hitherto 
(Urected  tlieir  inquiries ;  nor  liaye  they  been  able  to  form  a  definite  judg- 
ment eyen  on  this  portion  of  the  subject.  They  proceed,  howefei'y  to  lay 
before  the  House  their  obserFations,  together  with  the  substance  of  the 
evidence  taken  before  them*  referring  to  the  evidence  itself  for  more 
ciomplete  details. 

Tne  main  cause  of  the  increase  of  crime  in  the  agricultural  districts  ap- 
pears clearly  to  be  the  low  rate  of  wages,  and  want  of  sufficient  employ- 
ment for  the  labourer.  This  evil  has  been  greatly  aggravated,  althoojpi 
not  altogether  produced  by  the  abuse  of  the  poor  laws  to  a  purpose  for 
which  tney  were  never  iiltended.  During  the  hi^h  price  of  provisions, 
which  occurred  soon  after  the  commencement  of  the  war  of^  1793,  the 
fBurmers,  instead  of  raising  the  wages  of  labour  in  proportion  to  the  in- 
creased vahie  of  subsistence,  had  recourse  to  the  expedient  of  making  up 
the  deficiency  out  of  the  poor  rate.  While  the  war  continued,  the  increas- 
ing demand  for  agricultural  produce,  and  the  abundance  of  the  currency, 
concealed  the  evUs  with  wmch  this  system  was  pregnant;  but. with  the 
restoration  of  peace  came  large  importations  of  foreign  com,  a  diminished 
currency,  and  a  want  of  employment  for  the  labourer.  At  the  same  time, 
while  employment  diminished,  the  new  administration  of  the  poor  laws 
tended  to  mcrease  the  population.  So  that  the  farther  this  vicious  system 
was  carried,  the  greater  and  more  difficult  became  the  obstacles  to  a  resto- 
ration of  a  healthy  state.  The  fluctuations  wliich  have  taken  place  since 
1816,  both  with  regard  to  the  price  of  com  and  the 'amount  of  the  currency 
in  circulation,  have  still  further  acted  to  prevent  any  improvement  in  the 
situation  of  the  country. 

It  is  not  for  your  Committee  to  enter  into  any  discussion  on  Questions  of 
economy.  But  they  think  it  their  duty  to  call  the  attention  or  the  House 
to  the  degradation  of  the  moral  character  of  the  labouring  classes,  which 
attends  the  vicious  system  of  supporting  from  the  poor  rates  a  number  of 
young  men,  for  whom  the  parisn  finds  only  partial  employment.  The 
wretchedness  of  their  condition,  the  want  of  regular  habits,  and  of  the  due 
subordination  of  the  labourer  to  his  employer,  all  tend  greatly  to  the  pro- 
motion of  crime.  Early  marriages,  contracted  either  to  avoid  going  to 
prison  on  a  charge  of  bastardy,  or  with  a  view  of  receiving  a  better  allow- 
ance from  the  parish,  increase  the  evil,  and  multiply  a  population  for  whom 
there  is  no  certmn  employment,  and  a  miserable  subsistence ;  and  in  this 
situation  they  are  too  apt  to  believe  they  can  improve  their  condition  by 
offending  against  the  laws. 

The  best  remedy  for  such  a  state  of  things  would  undoubtedly  be  a  great 
increase  in  the  demand  for  labour.  But  whether  that  increase  takes  place 
or  not,  some  amendment  of  the  poor  Jaws  which  might  prevent  the  pre- 
vailing abuses  from  being  carried  further,  seems  to  be  called  for.  At  pre- 
sent, while  in  many  counties  the  character  of  the  labourer  is  daily  becoming 
worse,  and  the  means  of  his  employer  daily  becoming  less,  there  are  other 
districts  where  the  old  and  wholesome  administration  of  the  poor  laws  pre- 
vails, where  the  wages  aiven  are  sufficient  for  the  maintenance  of  the  la- 
bourer, and  the  feeling  of  independence  is  not  yet  obliterated.  It  is  surely 
desiralile  to  prevent  the  infection  of  a  vicious  system  from  spreading  td 
districts  which  it  has  not  reached,  and,  if  possible,  to  provide  for  its 
gradual  diminution  in  those  where  it  most  prevails. 

The  evidence  taken  before  the  Committee  shows  undeniably  that  the 
great  increase  of  preserves  for  game  which  has  taken  place  of  late  years, 
has  tended  materially  to  the  increase  of  crime  in  particular  districts 


1828.]  Report  an  Crtminal  CommitmenUf  S^.  489 

pkeMfiiit  or  a  bare  ia  m  easily  taken>  that  a  labourer^  only  half  employed, 
and  Ul  fed,  cannot  rerist  the  temptation.  Men  of  a  wild  character,  Uke- 
wise,  have  within  thefar  reach  botn  the  means  of  gratifying  their  lore  of 
sport,  and  the  means  of  disposing  of  thehr  booty.  Some  are  of  opinion,  that 
it  the  sale  of  game  were  allowed  by  law,  poaching  would  not  be  so  fre- 
quently resorted  to.  Whether  suich  a  speculation  be  well  feunded  or  not, 
it  appears  to  be  the  duU  of  the  legislature  to  listen  to  eyery  rational  pro- 
posal on  the  subject  of  the  Game  Laws,  and  rather  to  hazard  an  experi- 
ment which  may  nul,  than  to  allow  the  present  evils  to  continue  without  any 
eflbrt  to  counteract  them. 

When  on  this  subject  it  deserves  remark,  that  in  the  return  of  the  com- 
mitments of  prisoners  for  trial,  none  are  to  be  found  for  offences  against 
the  Gsme  Laws,  till  the  pasdn^  *of  the  act  which  subjects  men  to  trans- 
portation for  going  lurmed  at  night  in  pursuit  of  game.  Thi^  offence  does 
not  appear  by  the  returns  to  have  increased  since  the  passing  of  the  act; 
the  number  committed  in  1897  being  1527,  and  In  1826,  126.  But  many  of 
the  petty  larcenies  in  the  agricultural  comities  are  to  be  attributed  to  the 
Tidous  nabits  created  by  poaching. 

With  r^ard  to  prison  discipline,  your  Committee  will  make  at  present 
but  two  short  remarks.  The  one  is,  that  little  good  seems  to  be  effected 
by  confinement,  luiless  accompanied  by  bodily  labour.  The  other,  that  the 
oonstruction  and  regulation  of  the  tread-miU,  the  prison  diet,  and  the  hours 
to  be  employed  in  hard  labour,  ought  to  be  made  as  nearly  ar  possible 
imiform  in  every  goal  in  the  kingdom. 

The  Committee  do  not  at  present  feel  themselves  prepared  to  five  any 
opinion  on  Uie  evidence  upon  the  venr  important  subject  of  education. 

With  respect  to  the  increased  frequency  of  commitments  under  the 
*'  Malicious  Trespass  Act,"  your  Committee  would  observe,  that  although 
petty  offences  ought  not  to  go  altogether  unpunuhed,  there  can  be  no 
greater  evil  than  the  abuse  of  the  power  of  sending  tu  prison  for  trifling 
trespasses ;  so  far  from  preventincr  atrocious  offences,  your  Committee  is  of 
opinion,  that  the  mere  fact  of  having  been  sent  to  prison  is  likely  to  deprive 
a  man  of  one  of  the  greatest  moral  restraints — the  dread  of  being  marked 
out  as  a  criminal  in  the  frice  of  his  country.  To  this  evil  is  to  be  added  the 
danger  of  associating  with  bad  characters  in  prison,  and  the  difficulty  which 
sometimes  occurs  of  finding  employment  after  being  discharged. 

TIm  Committee  now -proceed  to  furnish  a  summary  4>f  the  evidence  taken 
before  them. 

Mr.  Pym  has  acted  for  nine  years  as  a  magistrate  for  the  county  of 
Cambridge.  It  appears  from  the  returns  presented  to  parliament,  that  the 
number  of  prisoners  committed  for  trial  in  the  county  of  Cambridge  Were, 
in  1805,40;  1806,26;  1814,37;  1815,  64;  1816,71;  1824,  110; 
1825,  137 ;  1826, 142.  Mr.  Pym  is  of  opinion,  that  since  the  ''Gaol  Act  " 
there  have  been  more  full  returns  sent  to  the  office  of  the  Secretary  of  State. 
He  states,  however,  that  there  are  more  committals  under  the  game  laws, 
which  he  attributes  to  distress.  The  sum  given  by  the  parish  to  a  single 
man  who  has  no  employment  is  2s.  8d.  per  week  ;  the  wases  in  harvest  is 
26s.  a  week,  and  beer.  ''  In  the  summer  season  these  single  men  can  earn 
as  much  as  would  enable  a  man  to  support  a  family,  ffenerally  speaking ; 
they  then  squander  that  money,  and  in  the  winter,  about  the  month  of 
November,  they  generally  apply  to  the  overseer,  or  to  the  surveyor ;  and  I 
have  known  many  instances,  in  many  parishes,  and  it  repeatedly  comes 
before  me,  that  single  men  would  not  let  themselves  as  servants  to  the 
farmers,  because  if  they  should  do  so  they  would  be  under  their  control  in  the 
summer  months,  and'  they  would  rather  take  parish  pay  and  take  their 
chance  through  the  winter  than  control  themselves  diiriiig  the  summec 
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months,  when  they  would  get  a  tolerable  demand  for  labour,  and  constant 
emplojment." 

He  thinks  the  feeling  of  shame  at  receiving  parochial  relief  is  quite  ob- 
literated; the  practice  of  the  labourers  subsisting  on  very  small  sums  re- 
ceiled  from  the  parish  without  active  employment,  makes  them  discon- 
tented and  dissatisfied  with  their  condition.  They  think  they  are  not  suffi- 
ciently paid  for  their  labour,  and  often  hold  out  a  threat,  that  if  they  have 
not  more  they  must  do  something  which  they  would  not  like  do  do  to 
obtain  it. 

In  this  situation,  the  laJ>ourer8  are  oiten  guilty  of  poaching  or  fowl 
stealing,  but  especially  the  former.  They  do  not  consider  poaching  to  be  a 
moral  offence;  there  is  a  very  general  feeling  both  among  the  farmers  and 
amongst  the  labourers,  that  poaching  is  not  a  moral  crime.  The  labourers 
begin  with  poaching,  and  that  leads  to  every  tiling  that  is  bad;  they  bmn 
to  set  snares  at  ten  years  old.  In  the  district  where  Mr.  Fym  resides, 
however,  there  is  very  little  game,  and  more  fowl  stealing.  In  the  gaol  at  * 
Cambridge,  the  prisoners  work  on  the  tread-mill  nine  hours  a-day ;  those 
who  work  on  the  tread-mill  have  three  pounds  of  bread  and  a  pint  of  small 
beer  a-day  allowed  then^  Those  who  are  not  put  upon  the  tread-mill 
are  allowed  only  a  pound  and  a  half  of  bread  a  day,  and  nothing  else. 
Poachers,  who  are  not  put  on  the  tread-mill,  often  apply  to  be  employed 
on  it  for  the  increased  allowance :  idle  men,  on  the  other  hand,  nave  a 
greater  dread  of  being  sent  to  gaol  than  they  formerly  had. 

The  Rev.  Dr.  Hunt  produced,  from  an  accurate  return,  the  total  number 
of  commitments  to  the  gaol  of  Bedford.  In  1809,  Uiey  were  47 ;  1803,  88  ; 
1805,  91 ;  ^^806,  ISO;  1815,  185  ;  1816.  141 ;  18^,  333;  1886,  348,  and 
'  the  year  ending  the  10th  of  January  1887,  417.  He  calculates  that,  from 
the  year  ending  1801  to  1887,  the  population  of  the  country  has  increased  to 
the  amount  of  40  per  cent. ;  while,  during  the  same  period,  crime  has  inp- 
creased  ten-fold,  or  900  per  cent.  It  is  to  be  remarked,  however,  that  in 
the  year  following  1801,  criminal  commitments  more  than  doubled,  and 
have  never  since  been  much  below  that  amount.  It  is  likewise  to  be  ob- 
served, that  the  prisoners  from  the  town  are  now  committed  to  the  county 
gaol.  Chi  the  other  hand,  the  practice  of  sending  vagrants  to  gaoL  which, 
of  course,  swelled  the  returns^  has  been  discontinued  for  the  last 
few  years. 

Dr.  Hunt  states,  as  the  first  cause  of  the  increase  of  crime,  the  distress  of 
the  agricultural  labourer.  He  says,  that  in  some  parishes  the  unmarried 
labourers  are  universally  degraded  to  become  roundsmen,  or  parish  labour- 
ers on  the  gravel  pits  or  on  the  roads ;  that  such  men  receive  from  3s.  to 
3s.  6d.  a  week;  that  he  has  known  an  instance  of  a  young  man  apparantly 
17  years  of  age,  who  received  only  8s.  a  week.  That  they  marry  either  to 
avoid  going  to  prison  on  a  charge  of  bastardy,  or  to  obtain  a  better  provision 
from  tne  parish.  That  he  has  observed  a  great  loss  of  tne  feeling  of  inde- 
pendence, scarcely  any  compunction  at  receiving  parish  relief,  and  a  conse- 
ouent  degradation  in  the  moral  character  of  the  labourer.  He  does  not 
think  any  great  improvement  can  take  place  among  them  till  they  can  gene- 
rally obtain  ^eg^lar  employment  and  fair  wages.  Those  who  are  kept  by 
the  parish  during  the  winter  receive  5s.  from  Uie  orerseer,  to  enable  them  to 
seek  their  fortunes  during  hay  time  and  harvest.  Those  who  get  employed 
for  harvest  work .  receive  about  a  pound  a  week.  Irish  labourers  supply 
their  place  at  harvest,  and  the  labourers  of  the  parish  return  to  be  a  bur- 
then during  the  winfer. 

Men  in  thisjwretched  condition  are  liable  to  yield  to  any  temptation ; 
they  goto  poaching  as  an  offence  of  the  smallest  guUt  lliey  generally 
appear  hardly  to  consider  poaching  as  a  crime  ;  many  who  are  guilty  of 
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poaching  would  certainly  have  great  reluctance  to  commit  wlu4  they  would 
consider  a  violation  of  private  property.  The  great  mejori^  of  persons 
committed  for  offences  against  the  game  laws  are  young  unmarried  labour- 
era,  though  some  poachers  are  dissblute  characters^  who  would  remain 
such  even  if  good  wages  were  offered.  The  general  opihiou  is,  that  game 
is  not  private  property.  They  say,  God  has  made  the  game  of  the  land 
free,  and  left  it  free.  'The  farmers,  injured  by  the  game,  do  not  discourage 
this  notion.  When  punished  for  offences  against  the  game  laws,  they 
are  apt  to  think  they  have  not  bad  a  fair  trial,  when  they  have  been  con- 
victea  by  strict  preservers  of  game,  who  have  frequently  been  sufferers* 
Poaching  and  commitment  to  prii^on  brinir  them  acquainted  with  dissolute 
characters ;  they  proceed  to  petty  thefts  ;  and  thus  poachfaig  tends  in  various 
way«  to  injure  the  moral  feelings  of  the  labourer. 

Dr.  Hunt  is  of  opinion  that  the  Malicious  Trespass  Act,  and  other  acts 
which  give  summary  jurisdiction,  have  greatly  increased  the  number  of 
commitments.  He  is  also  of  opinion,  t-tiat  these  commitments  tend  to  the 
increase  of  crime ;  because  a  person  once  sent  to  prison  gets  into  a  course 
of  criminal  habits,  by  associating  with  dissolute  persons  he  meets  there^ 
With  regard  to  prison  discipline,  be  adds,  *'  After  long  and  attentive  ob- 
serration  on  prison  discipline,  and  after  a  frreat  deal  of  conversation  with 
the  very  excellent  chaplain  of  the  prisons  of  the  county  of  Bedford,  I  fear 
that  very  little  improvement  is  ever  made  in  the  moral  habits  of  a  prisoner 
by  even  the  best  forms  of  prison  discipline  and  instruction  that  have  yet 
been  derised."  The  classification  is  as  perfiect  in  the  Bedford  gaol  as  it  can 
be  made  in  a  county  of  that  eiltent.  He  afterwards  states  his  opinion  in 
these  words :  — ''  I  do  not  think  that  prison  discipline  has  increased  crime^ 
but  that  sending  to  prison  at  all  for  a  small  crime  rather  tends  to  incresise 
crime  of  every  description ;  a  man  becomes  a  worse  sul^ect  by  being  sent 
to  prison ;  but  he  is  not  made  so  much  worse  now  as  formerly,  in  conse- 
quence of  the  improved  discipline  of  prisons."  He  allows  that  the  dis* 
apltne  of  prisons  is  better  than  it  ever  was  formeriy,  but  thinks  that 
punishment  of  this  or  any  other  kind  has  not  a  fair  trial,  because  the 
prisoners  have  not  been  able  to  return  to  a  state  of  regular  employment  at 
good  wages. 

With  regard  to  education.  Dr.  Hunt  states,  that  domestic  discipline  and 
parental  control  have  not  been  so  much  attended  to  as  formerly,  arising 
perhaps  from  the  great  increase  of  schools,  parents  expecting  nom  ti^ose 
schools  more  than  they  have  been  found  to  realize.  The  rapid  education 
l^ven  in  them  is  seldom  accompanied  with  much  moral  inntruction.  Some- 
times when  he  has  reproached  the  parent  of  a  child,  who  had  shown  early 
depravity,  the  parent  has  thrown  the  fault  upon  the  school,  saying,  "  I 
sent  the  child  to  a  school  wliere  it  ought  to  have  been  instructed  better  ; 
I  have  nothing  to  reproach  myself  with."  He  has  always  observed,  that 
educated  prisoners  have  been  better  behaved  in  proportion  to  the  education 
they  have  received,  particularly  if  moral  discipline  and  instruction  have 
accompanied  it;  but  no  very  permanent  good  results,  unless  parental 
control  had  also  been  exercised.  He  is  of  opinion  that  a  very  great  im- 
provement in  the  moral  character  of  the  poor  might  be  effected  by  a  more 
general  diffusion  of  the  system  of  infant  schools. ., 

Mr.  Orridge,  who  has  been  governor  of  the  gaol  and  house  of  correction 
at  Bury  St.  Edmunds  for  very  near  thirty  years,  has  given  vexj  valuable 
information  to  the  Committee.  The  number  of  prisoners  comnutted  to  the 
House  of  Correction  has  been  :— 

1805 891  1815 387  1894 457 

1806 199  1816 476  1895 539 

1807 173  1817 430  1896 573 
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* 
This  witneu  states,  that  the  great  increase  in  the  number  of  commit-^ 

ments  began  in  the  year  \%\h,  from  the  depressic^p  of  agriculture  and  the 
peat  dearth  of  employment.  Men  are  employed  upon  the  roads  at  a  veir 
low  rate.  Ther  consider  it  a  matter  of  right  to  oe  paid  from  the  poor  s 
ra  e.  When  the  unemployed  poor  are  put  by  the  parish  to  worlc  on  the 
roads  they  become  lazy  ;  they  Know  that  whether  tney  sit  on  the.  wheel- 
barrow aJl  the  day,  or  work  hard,  the  result  on  Saturday  night  will  be 
the  same.  The  continuance  of  this  practice  has  a  bad  moral  effect.  He 
remembers  the  time  when  a  man  considered  himself  disgraced  by  taking 
the  allowance,  but  that  feeling  is'now  gone  by,  and  the  independent  spirit 
has  been  all  destroyed.  Single  men  receiye  from  8d.  to  lOd.  a  day  trom 
the  parish.  Next  to  the  want  of  employment,  and  the  inadequacy  of  the 
price  of  labour,  he  attributes  the  increase  of  crime  to  the  fact,  that  there 
IS  an  abundant  market  for  game,  and  nobody  to  compete  in  that  market  with 
the  poacher.  The  quantity  of  game  is  greatly  increased.  When  first  he 
went  to  the  gaol  there  were  four  packs  of  fox-hounds  kept  in  the  district ; 
there  are  none  now.  Since  the  fox-hounds  have  been  laid  down,  gentlemen 
hare  turned  their  attention  to  the  preseryation  of  game ;  and  associations 
for  this  purpose  pay  for  the  seryices  of  those  who  giye  information  that 
leads  to  a  conyiction*  Until  game  became  strictly  preseryed,  and  fame 
associations  formed,  the  number  of  commitments  under  the  Game  Laws 
was  inconsiderable— 1810,  5;  1811,  4;  1818,  S;  18S4,  60;  18S5,  41; 
1826,  71  j  1829,  (a  year  of  great  agricultural  distress)  78.  Som^  poach- 
ers commit  offences  of  this  kind  from  the  loye  of  sport ;  but  the  greater 
part  of  them  are  single  men  who  do  not  receiye  adequate  wages. 
He  believes,  tbat  if  game  could  be  legally  bought,  the  major  part 
of  the  purchasers  would  not  deal  with  the  illegal  traders  ki  it ;  how  0ur 
that  would  driye  them  into  the  farmer's  pig  and  poulty  yards  he  will  not 
pretend  to  determine.  While  the  first  cause  exists  there  will  be  mirde- 
meanours  of  snme  character  or  other.  He  obsenres,  howeyer,  that  in  the 
article  of  poaching,  there  is  a  general  understandinff  amongst  the  lower 
orders  of  the  people  that  there  is  no  moral  crime  in  it;  so  that  they  go  to 
it  with  a  feeling  that  they  are  doing  no  moral  wrong.  **  1  belieye  there  are 
many  men  go  to  poaching  who  would  not  steal ;  but  I  am  afraid  there  are 
many  men  who,  when  they  have  been  out  and  taken  no  game,  would  take 
poultry  on  their  return,  from  their  necessities.  I  haye  known  instances 
where  men  have  assured  me,  after  conyiction,  that  they  went  out  for  the 
purpose  of  taking  game,  but  having  been  disappointed,  they  have,  on  their 
return,  taken  fowls,  or  pigs,  or  something  else.  I  think  that  it  leads  to  a 
great  deal  of  crime,  and  so  far  affects  the  morals  of  the  people.  I  think 
there  are  poachers  who  woold  shudder  at  what  they  consiuered  a  felony  ; 
but  from  congregating  with  idle  characters,  when  they  carry  the  game 
for  sale,  their  minds  get  corrupted,  and  their  moral  feelings  blunted."' 

Thisr  witness  attributes  a  part  of  the  increase  in  the  number  of  commit- 
ments to  the  Trespass  Act.  which  gives  a  power  to  magistrates  to  commit 
and  convict.  He  is  likewise  of  opinion,  that  the  improved  discipline  of 
gaols  induces  many  magistrates  to  commit,  where  formerly  they  would 
not  haye  done  it.  There  used  to  be  a  reprimand*  from  the  magistrate, 
and  a  poWer  of  flogging  them  at  the  stocks  for  minor  offences.  He  thinka 
that  the  Trespass  Act  has  done  gtieat  good,  and.  has, tended  to  diminish 
the  number  of  atrocious  crimes.  The  county  of  Suffolk,  when  he  first 
knew  it,  had  more  crimes  of  atrocious  character  than  it  has  at  present. 
Formerly  the  gaol  had  but  two  rooms,  one  for  debtors,  and  one  for 
criminals  of  all  denominations.  The  doors  were  opened  in  the  morning 
and  not  shut  till  night ;  there  was  a  constant  intercourse  with  these  abroad  ; 
there  wins  no  prohibition  of  liquor ;  there  was  a  tap  in  the  prison :  the 
whole  was  a  scene  of  riot.     Now,  all  is  order ;  the  prisoners  are  kept  on 
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the  tread-miU>  and  there  ia  more  dread  of  coining  to  gaoL  The  tread-mil], 
when  administered  mUdly,  is  no  effectual  punishment ;  industry,  regu- 
larity, and  order,  are  inculcated  by  it,  when  properly  applied.  The  men 
work  between  nine  and  ten  hours  a  day,,  two-thirds ^Oi^  and  one-third  off*: 
he  calculates  they  walk  (rom  forty-eight  to  fif);y' steps  in  i^  lAinute,  «ach 
step  seven  inches  apart.  As  regards  juvenile  offenders,  a  less  term  of 
imprisonment  thah  that  usuaUy  applied,  with  private  whipt>ittgs,  is  more 
effectual  than  longer  terms.  The  sense  oF  shame  is  not  gope  off*  with  the 
short  imprisonment,  and,  combined  with  the  pain  of  fbeling,  makes  a 
lasting  impression ;  but  if  they  are  kept  for  a  long  time,'  communicating, 
as  they  must  do^  however  the  gaol  is  managed^  that  tends  to  lessen  the 
sense  of  shame,  and  perhaps  to  harden  them.  With  respect  to  po^^^ing, 
he  observes,  that  the  commitment  for  poaching  is  a  commitment  for  non-pay- 
ment of  money,  and  does  not  enforce  hard  labour/'  We  may  emplojtbem, 
but  then  the  Act  says  in  something  not  severe.  Unless  we  can  employ 
them  so  as  to  fatigue  the  body,  the  other  is  an  amusement,  and  wears  away 
the  term  of  imprisonment ;  and,  in  respect  to  moral  instruction,  where  you 
do  not  fatigue  the  body  by  labour,  vou  do  not  aff*ect  the  man's  mind; 
and  1  think  there  is  a  defect  in  the  Game  Laws:  if  it  is  necessary  to 
commit  at  all,  it  is  necessary  to  attach  hard  labour  to  it.  I  think  it  would 
be  extremely  wholesome  if  the  power  of  hard  labour  was  given  with  respect 
to  almost  all  convictions."  As  to  any  labour  less  severe  than  the  tread- 
mill, he  thinks  it  would  he  a  sort  of  amusement,  and  would  be  rather 
desired  by  the  prisoners  than  otherwise,  to  pass  time  away.  '  IVhenever  in 
prison  any  sort  of  labour  is  introduced  that  requires  art,  they  must  be 
watched,  or  they  will  spoil  it.  '^  Prisoners  can  be  employed  in  scarcely 
any  thing  but  as  mere  machines;  when  they  are  to  furnish  any  article  of 
value,  if  they  are  put  out  of  humour  they  will  spoil  it.  1  think  in  that 
case,  their  inclinations  must  be  consulted,  rather  than  forced  by  discipline* 
which  is  wrong."  As  to  solitary  confinement,  it  operates  on  different  in- 
dividuals very  diff*erent]y.  A  sluggard  would  sleep  the  greater  part  of  the 
time,  whereas  it  would  drive  an  active  person  nearly  to  madness.  As  to 
moral  improvement,  Mr.  Orridge  seems  in  some  doubt.  He  observes  that 
hypocrisy  goes  to  a  great  extent  in  prison ;  that  there  are  many  whom  he 
has  never  known  properly  till  he  had  no  power  over  them ;  that  a  complete 
scoundrel  conceals  himself.  "  I  had  thought  that  after  thirty  years  I  had  a 
knowledge  of  criminal  character,  but  I  believe  I  shall  die  a  novice  at  last." 
With  respect  to  classification,  judging  from  thirty  years'  experience,  he 
classes  them  by  character  and  conduct,  and  not  by  crime ;  always  informing 
the  magistrate  if  he  deviates  much  from  the  rule  laid  down  in  the  Act  ot 
Parliament.  He  thinks  the  classification  according  to  law  does  no  good 
at  all ;  a  man  of  the  most  atrocious  character  may  be  sent  to  prison  tor  a 
very  slight  off*ence.  With  respect  to  education,  he  has  great  doubt  of  the 
efficiencv  of  the  system  of  education  as  now  conducted ;  he  would  give 
the  preference  to  instruction  rather  than  no  instruction;  but  he  thinks 
there  wants  to  be  a  system  of  industry  promoted  with  the  instruction;  He 
thinks  the  Sunday  Schools  are  very  excellent  things ;  the  children  are  never 
employed  on  that  day,  and  as  Uiey  will  congregate,  they  had  better  con- 
gregate in  Sunday  Schools.  But  where  there  is  only  a  system  of  education 
without  sowing  the  seeds  of  industry,  it  does  not  go  far  enough.  The 
boys  are  at  school  all  day>  and  do  not  learn  habits  of  industry  from  their 
parents  as  they  used  to  do.  They  afterwards,  however,  frequently  forget 
what  they  have  learnt.  He  remembers  a  charity  school  in  the  town  where 
he  resides,  in  which  the  woollen  business  was  conducted ;  they  went  to 
labour  by  spinnmg,  and  on  the  alternate  days  they  went  to  reading ;  there 
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were  very.few  commitmente  of  peraone  educated  in  that  school.  He  thinks, 
however,  upon  the  whole,  that  if  education  had  not  lieen  introduced,  the 
increase  of  crime  would  have  l)een  greater  than  it  now  is. 

Sir  Thomas  Baring,  a  member  of  the  Committee,  having  acted  as  a 
magistrate  for  about  twenty  years,  in  the  county  of  Hants,  states,  diat 
offences  of  an  atrocious  diaracter  have  diminished,  excepting  horse  and 
sheep-stealing ;  but  petty  offences  increased  to  a  very  great  degree.  There 
have  been  frequently  as  nianv  as  fifty,  sixty,  and  seventy  prisoners  in  the 
House  of  Correction  for  ofifences  against  the  Game  Laws,  exclusive  of 
offences  against  the  Game  Laws  of  greater  magnitude.  The  Conunittee 
call  the  attention  of  the  House  to  the  following  parts  of  the  examination 
of  Sir  Thomas  Baring:— 

Do  you  remember  at  what  time  the  great  increase  of  offences  with 
regard  to  game  began  ?~I  think  for  the  last  three  or  four  years  there  has 
been  a  great  increase. 

Do  you  attribute  that  to  the  increase  of  distress,  or  the  increase  of 
game  affording  greater  opportunity  ? — To  1>oth. 

Have  the  people  been  generally  in  a^worse  condition  durinji^  the  last 
three  or  four  years  than  they  were  before  ? — I  think  they  certamly  have ; 
and  whenever  the  price  of  agricultural  produce  is  low,  distress  prevails 
amongst  the  agricultural  labourers. 

Durinff  times  of  distress,  is  poaching  the  most  common  offence  ^— 
I  think  it  ts  almost  the  only  offence  to  which  distress  drives  the  agricul- 
tural la1)ouring  population,  except  poultry  stealing  and  wood  stealing, 
which  have  prevailed  to  a  great  degree  also. 

Do  you  tnink  that  if  there  were  no  game,  distress  would  have  caused 

f>iiltry  stealing,  and  other  offences  of  the  like  kind  to  an  «qual  amount  ? — 
should  think  not,  firom  the  facility  with  which  that  offence  may  be  com- 
mitted, as  compared  with  other  petty  offences. 

Has  there  been  a  great  increase  in  the  quantity  of  game  preserved  ?— 
—Very  considerable,  and  confined  to  small  woods,  making  it  extremely 
easy  for  them  to  be  taken. 

To  what  species  of  game  do  you  refer  ?-»<jfame  in  the  woods— hares  and 
pheasants ;  but  I  can  mention  an  instance  where  game  is  preserved  to  the 
highest  degree  almost  of  any  property  in  that  part  of  the  country ;  and  in 
consequence  of  some  illiberal  observations  in  one  of  the  newspapers,  that  the 
proprietor  had  occasioned  a  number  of  persons  to  be  committed  for  poaching, 
1  had  the  curiosity  to  inquire  what  numl)er  of  persons  had  l>een  committed 
for  poaching  upon  that  property  since  the  game  was  first  preserved,  for  the 
last  thirteen  years,  and  in  that  period  only  three  persons  had  l>een  com- 
mitted for  pdadiing  on  that^roperty. 

To  what  do  you  attribute  that? — In  consequence  of  the  strict  watch,  and 
.  the  numl>er  of  persons  employed  to  preserve  the  game. 

Do  you  believe  that,  if  the  labourers  were  paid  adequate  wages,  there 
would  be  much  poaching  ? — I  feel  confident  that  there  would  not,  and  I  cao 
speak  from  personal  experience-  In  the  part  of  the  country  in  which  I 
reside,  poaching  existed  to  %  considerable  extent ;  from  attention  to  the 
employment  ofthe  poor,  and  to  their  conduct  also,  I  can  say,  for  the  laat 
two  years  no  one  instance  of  poaching  has  occurred  committed  by  pertoos' 
of  that  neighbourhood.  It  had  been  the  custom  of  farmers  in  the  winter 
months  to  reduce  the  price  of  labour  from  $8.  and  10s.  to  7s.  and  8s. ;  I 
prevailed  upon  them  last  year  not  to  reduce  the  labour  at  all,  but  to  keep 
It  at  98.,  and  I  endeavoured  to  show'thein,  and  did  succeed  hi  persuading 
them,  that  they  would  not  lose  by  the  system ;  that  they  would  have  near^ 
as  much  to  pay  h)  parish  rates,  and  the  result  has  been  that  the  people  wera 
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well  off:  and  in  no  instance  has  there  heen  a  complaint  made  to  me^  as  a 
magistrate,  from  any  party  in  the  neighbourhood^  for  any  criminal  offence 
committed ;  a  circumstance  which  has  not  occurred  in  kay  former  year. 

Were  all  the  labourers  employed  durmgthe  winter  ? — ^The  whole  of  them 
were  employed ;  whenerer  a  person  was  found  wanting  employment^  by 
agreement  amongst  the  farmers  he  is  taken  into  the  employment  of  some 
one  of  them^  and  not  allowed  to  remain  unemployed. 
,  Do  you  not  think  that  the  present  manner  of  administering  the  poor  laws 
leads  to  an  increase  of  the  population  l>eyond  the  means  of  employment?— 
I  think  the  poor  Laws  have  been  very  much  abused.  If  restricted  to  their 
original  intention  and  purpose,  they  would  be  productive  of  the  greatest 
benefit  to  the  country ;  abused^  tliey  are  productive  of  great  eviL  If  they 
were  confined  simply  to  provide  for  the  aged  and  infirm,  and  impotent,  ana 
not  applied,  as  they  are  now,  to  the  payment  of  part  of  the  wages  to 
the  labourers,  they  would  be  productive  of  good.  There  is  also  mixed  up 
in  what  is  termed  poor  rates  that  which  does  not  belong  to  them,  and  whicn 
ought  to.be  separated;  and  I  think,  if  persons  of  intelligence  would  look 
more  accurately  into  the  management  of  the  poor,  and  to  th^ir  comforts 
and  conduct,  the  system  of  the  poor  laws  would  be  a  national  benefit,  and 
not  an  injury,  bom  to  the  poor  and  to  the  rich. 

What  do  you  think  is  the  objection  felt  to  making  that  change  on  the  part 
of  the  formers  generally? — I  think,  in  the  first  instance,  the  desire  to  throw 
the  burthen  from  themselves  upon  others,  and  also,  in  a  great  measure* 
from  an  indifference  which  prevaUs  in  their  minds  with  respect  to  the  moral 
diaracter  and  conduct  of  the  poor ;  that  when  they  have  to  pay  9s.  wag^ 
instead  of  7s.  they  do  not  take  into  consideration  that  in  the  event  of  their 
paying.  79.  they  will  very  frequentlv  have  nearly  as  much  to  pay  in  the 
shape  of  their  proportion  to  the  poor  s  rate.     / 

^  Snould  the  Committee  be  renewed  next  year,  some  valuable  information 
may  be  expected  from  Sir  T.  Baring,  on  the  subject  of  prison  discipline. 

The  Committee  refer  the  House  to  his  etidence  for  tne  plan  of  a  village 
shop  which  he  has  adopted,  with  mat  benefit  to  the  laliourer. 

Su-  James  Graham,  Baronet,  has  acted  for  the  last  eight  years  as  a 
magistrate  for  the  county  of  Cumberland  l  until  within  the  last  eighteen 
mouths  he  has  not  observed  any  increase  of  crime  ;  but  since  the  commence- 
ment of  distress  among  the  hand-loom  weavers  in  Carlide  and  its  vicinity, 
crime  has  increased  in  that  particular  district.  In  the  county  of  Cumber- 
land it  is  universally  the  custom  to  refuse  any  payment  of  wages  out  of 
the  poor  rates ;  the  consequence  is,  that  the  rate  of  wages  is  higher  ia 
Cum^rland  than  almost  any  otfier  agricultural  county.  A  ploughman 
there  receives  at  least  12s.  a  week ;  in  many  cases  tiie  cottagers  have 
rooms  rent-free,  and  in  no  case  does  a  field  labourer  receive  less  than  18d. 
a  daj,  if  he  be  a  good  workman.  Mr.  Sturges  Bourne's  Act  has  been 
earned  almost  universally  into  execution;  select  ves^es  assemble  regu- 
larlv  according  to  the  provisions  of  that  Act ;  ueithec'rent  nor  wages  are 
paid  out  of  the  poor  rates ;  except  in  special  cases,  relief  is  refused ;  and 
the  poor  rates,  notwithstanding  the  increase  of  manu&cturing  poverty, 
have  diminished  even  in  the  manufacturing  districts,  since  1819.  ''  In  the 
parishes  with  which  I  am  more  particularly  connected,  as  being  the  principal 

froprietor  within  them,  upon  the  first  passing  of  Mr.  Sturges  Bourne's  Act, 
availed  myself,  with  the  concurrence  of  the  vestry,  of  a  provision  contained 
in  it  for  raising  money  for  the  purpose  of  enlarging  the  poor-house.  At  that 
time  the  parishes  to  which  I  allude  were  in  the  habit  of  paying  rents  out 
of  the  poorrates;  they  became  convinced  that  this  was  an  unwise  and 
prodigal  expenditure,  and  though  the  outlay  in  enlarging  the  workhouse 
was  considerable,  amounting  to  somewhat  more  than  400^,  at  least  half  of 


406  Report  on  Criminal  CommihnenUf  4^.  [Jan. 

one  year's  rate«  jet  when  the  woriLhouse  was  finished,  they  were  enabled  at 
once  to  refuse  rdief  to  all  persons  unwiUfaig  to  go  |here,  sold  the  number  of 
applicants  diminished  ao  much,  that  in  the  course  of  two  years  the  parish 
was  re»imbursed  for  the  whole  outlay ;  and,  at  the  present  moment,  as  I 
mentioned  before,  no  rents  are  paid  tmt  of  the  poor  rates,  and  no  persons 
are  relieved  except  under  veir  special  circumstances,  at  their  own  houses/' 

The  habits  or  the  agricultural  labourera  are  moral,  industrious,  and 
economical.  There  still  exists  a  great  spirit  of  independence,  and  the 
utmost  want  and  distress  are  often  endured  with  patience,  in  preference  to 
an  application  to  the  restry.  In  Cumberland,  however,  both  the  fiirmers 
and  agricultural  labourers  are  content  with  very  mean  and  scanty  food; 
the  sustenance  of  the  labourer  consists  almost  entirely  of  milk,  potatoes,  and 
oatmeal ;  he  very  rarely  eats  meat.  The,  situation  of  the  farmer  is  very 
little  better  or  more  luxurious.  Upon  the  whole,  neither  the  farmer  nor  the 
aa;ricultural  labourer  is  in  a  worse  condition  than  he  was  thirty  years  ago. 
Sir  Ja«nes  Graham  is  of  opinion  "  that  the  power  ffiven  by  Mr.  Sturges 
Bourne's  Act,  of  ,enlarging  workhouses,  ana  of  making  them  capable  of 
containing  all  persons  to  whom  the  parish  is  bound  to  five  relief  and  a 
steady  a&erence  to  the  principle  of  never  giving  it  out  of  the  workhouses, 
coupled  with  such  regulations  of  the  workhouse  itself  as  are  now  conristent 
with  the  law  of  the  land  (the  utility  of  which  is  exemplified  in  tlie  manage- 
ment of  the  workhouse  at  Liverpool),  would  supplv  the  means  of  chedong 
the  natural  improvidence  of  the  labourer,  and  his  disposition  to  early  mar- 
riage ;  he  would  fear  to  make  himself  dependent  on  parish  relief;  he  would 
look  at  the  workhouse  with  dread,  not,  as  at  present,  almost  with  indiiier- 
ence ;  ani  by  the  increased  exertions  of  the  labouring  classes  themselves, 
by  greater  prudence  on  their  part,  formed  by  a  wiser  administration  of  the 
existing  law,  I  am  disjfosed  to  think  that  the  poor-rates  might  be  reduced 
throughout  "England;  at  all  events,  that  their  rapid  inroads  might  be 
arrested."  The  select  vestries  exercise  the  power  vested  in  them  with 
sound  discretion ;  character  is  almost  invariably  an  ingredient  in  their  ded* 
sions.  The  most  fertile  source  of  crime  is  the  preservation  of  ffame ;  the 
lower  orders,  in  common  with  the  highest,  have  a  natural  love  of  the  sport, 
even  stimulated,  perhaps,  by  the  risks  attendant  on  its  gratification  ;  the 
tameness  of  the  pheasants,  which  were  formerly  almost  unknown  in  this 
neighbourhood,  and  which  are  now  seen  constantly  in  the  fields  close  to  the 
road,  is  a  great  temptation  to  the  lower  orders  to  take  them.  "  Persona 
going  armed  at  night  on  a  marauding  excursion  seldom  confine  their  depre- 
datidns  to  the  taking  of  game ;  and  many  cases  of  petty  thefts,  such  as 
robbing  of  hen-roosts  and  out-houses,  have  been  brought  before  me,  which 
I  have  been  able  clearly  to^  trace  to  persons  going  out  at  night  with  the 
intention  of  poaching.  On  the  whole,  I  should  think  poaching  the  cause, 
rather  than  the  consequence,  of  criminal  habits."  When  an  unemployed 
labourer  applies  to  the  parish  for  relief,  he  is  usually  sent  to  break  stonea 
upon  the  tumnike-road,  which  work  is  paid  bv  the  square  yard  of  stone 
broken ;  he  is  fed  and  clothed  at  the  expence  of  the  parish ;  his  eaminga 
are  carried  to  the  account  of  the  parish ;  if  he  does  not  break  the  average 
quantity  of  stones,  the  keeper  of  tne  workhouse  brings  the  pauper  before  a 
magistrate,  who  has  it  in  his  power  to  send  him  to  the  house  of  correction. 

In  a  gaol  and  house  of  correction  at  Carlisle,  the  tread-mill  has  been  at 
work  about  eighteen  months.  Sir  James  Graham  cannot  perceive  that  the 
work  appears  very  irksome  to  the  prisoners.  The  severity  of  the  tread-mill 
at  Carlisle  is  about  the  average  sevcfrity ;  the  severity  of  this  puniflhment 
very  much  depends  upon  the  height  «jf  the  steps,  and  the  frequency  of  the 
rotation  of  the  wheel.  These  vary  in  almost  eveiy  gaol.  ''  I  have  alwava 
been  of  opinion  that,  by  legislative  interposition,  the  degree  of  labour  ougnt 
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to  be  regulated  and  made  the  same  in  erery  gaol  and  house  of  correction 
throuj^hout  England ;  because  it  does  appear  to  me  absurd,  that,  where  the 
crime  is  the  same,  and  the  punishment  is  mtended  also  to  be  the  same,  from 
the  accidental  circumstance  of  the  hard  labour  in  one  gaol  being  more 
severe  than  in  another,  the  punishment  ordained  as  uniform  should  varj  to 
any  degree/' 

Is  the  allowance  increased  for  the  prisoners  who  are  put  upon  tlie  tread- 
mUl  ? — The  only  difference  is,  that  they  are  allowed  beer,  which  is  deided 
to  other  prisoners ;  and  as  I  bare  mentioned  the  disparity  of  punishment 
arising  fr^m  the  circumstance  of  the  tread-mill  in  one  gaol  being  more  severe 
than  in  another,  1  perhaps  may  be  allowed  to  express  an  opinion,  that  a 
difference  in  tiie  diet,  which  in  one  gaol  is  much  more  spare  than  in  anetlier, 
partakes  of  the  same  inconvenience  I  have  alluded  to  with  respect  to  the 
difference  of  hard  labour,  not  contemplated  by  the  law. 

Have  vou  made  any  observation  generally  on  the  effect  of  prison  disci- 
pline in  the  gaol  of  Carlisle  ? — I  have ;  and  the  result  of  that  observation, 
coupled  with  inquiries  from  persons  who  have  had  great  experience,  such  as 
Mr.  Orridge,  the  gaoler  at  Bury,  and  his  son,  who  is  the  gaoler  at  Carlisle 
led  me  to  think  that  in  very  few  cases  is  a  gaol  ever  a  place  of  reform ;  we 
have  reason  to  know  that  the  best  conducted  priM>ners  are  those  who  are 
anxious  to  obtain  a  mitigation  of  their  sentence  by  their  good  conduct 
within  the  walls  of  the  prison ;  and  in  many  cases  a  portion  of  their  sentence 
has  been  remitted  in  consequence  of  such  good  conduct,  and  within  a  very 
short  period  those  very  individuals  have  committed  fresh  crimes  of  a 
deeper  die. 

So  that  you  are  of  opinion  that,  generally  speaking,  the  good  conduct  of 
prisoners  is  not  to  be  attributed  to  any  real  retbrmation  in  tneir  character? 
—Most  decidedly. 

With  respect  to  the  reformation  of  offenders  in  prison,  you  stated  that  your 
views  on  tbat  subject  were  much  less  sanguine  than  they  had  been  ;  do  you 
attribute  their  non-reformation  to  their  early  character,  or  to  their  alwavs  as- 
sociating in  prison  with  criminals  ? — I  must  ascribe  the  cause  of  their  not  being 
reformed  to  the  deep  taint  of  their  character  before  they  are  sent  to  prison  ; 
because  in  the  gaol  of  Carlisle,  classification  is  carried  even  further  than  the 
late  Prison  Act  directs;  the  prisoners  are  rarely  left  alone;  they  are  con- 
stantiy  under  the  eye  of  the  governor  and  the  watchmen,  who  attend  them 
when  on  the  tread-mill ;  there  they  are  not  allowed  even  to  speak  to  each 
other ;  a  large  portion  of  the  twenty-four  hours  is  spent  by  each  prisoner 
alone  in  his  own  cell,  and  the  contamination  arising  from  intercourse  is 
almost  entirely  prevented ;  consequently,  I  can  only  arrive  at  the  conclusion, 
that  the  non-retormation  of  prisoners  is  owing  to  a  taint  of  their  character 
before  they  are  sent  to  prison. 

Do  you  think  that  prison  discipline  can  ever  effect  much  more  than  baa 
been  effected  in  the  best  regulated  prisons  in  this  country  ? — 1  tiiink  it 
impossible  to  carry  wholesome  discipline  further  than  it  is  now  carried  in 
the  best  regulated  gaols  in  England,  with  the  exception,  however,  of  the 
two  sugsrestions  I  have  made,  relative  to  equalizing  the  punishment  of  the 
tread-mOl,  and  assimilating  the  diet  in  every  gaol  throughout  England. 

Your  Committee  eamestiy  hope  that  the  House  will,  early  in  the  ensuing 
Session,  direct  the  inquiries  on  this  subject  to  l>e  resumed. 

JuniB  22,  1827. 


eUd  of  vol.  I. 


C  Baldwin,  printer. 
New  BridcMitrcet,  London. 
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